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ON BEING CURRENT

Dear Friends,

With the publication of this issue, the Connecticut Bar Journal
returns to one of its most time-honored formats. This issue,
Volume 80, Number 1, and the next issue, Volume 80, Number 2,
are both dedicated to articles that analyze and present, on a sub-
stantive law basis, recent decisions of note from the Connecticut
state and federal courts. It is the intent of the Board of Editors
that, from now on, the first two issues of every volume shall be
dedicated to the publication of legal reviews, which examine the
development of Connecticut law in a given substantive area on an
annual basis, and surveys, which offer a more in-depth treatment
of a burgeoning area of Connecticut law and may span a two- or
three-year period. It is our understanding that these reviews and
surveys are favorite features of our readers, and we are delighted
to be able to present to you these analyses, authored by some of
Connecticutís legal leading lights.

One technical detail, however, bedeviled us. The Board wished
to reestablish the tradition of having the first two volumes of every
issue dedicated to reviews and surveys and to have the newly
minted reviews of Connecticut legal developments of 2005 appear
in a Bar Journal volume bearing a 2006 cover date. The only way
to make this happen and still publish these compendia in a time-
ly fashion, was to commence this new practice with the publica-
tion of the first issue of Volume 80. Some of you with an eye for
detail may have noticed that Volume 79 is yet to be completed.
Rest assured it will be completed this calendar year; the Board is
committed to running both Volumes 79 and 80 on parallel tracks
to accomplish our goals. It may mean more work for us, but we
sincerely hope it will bring more timely and interesting publica-
tions to you.

I would also like to take this opportunity to express my deep-
est gratitude to Peter Costas and Livia Barndollar, without whom
this ambitious goal could never have been achieved.

Linda L. Morkan
Editor-in-Chief



BANKRUPTCY LAW SURVEY 2005
DISTRICT OF CONNECTICUT

BY CARL T. GULLIVER*

I. LEGISLATION
The year 2005 brought sweeping changes to consumer

bankruptcy. On April 20, 2005, President George W. Bush
signed into law the Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005.1 Most provisions of the
law, commonly referred to as BAPCPA, became effective on
October 17, 2005, and apply to cases filed on or after that
date.2 After twenty-five years with a Bankruptcy Code
focused on paying creditors from the liquidation of nonex-
empt assets, the first focus under the new Code is the con-
sumer debtor’s ability to pay from future income.3

The first noticeable impact of BAPCPA was an extraordi-
nary spike in filings prior to the law’s effective date, followed
by a very few new cases from the effective date through the
end of the year.4 The District of Connecticut reflected
national activity in this regard.5 In the one-week period
before the effective date of BAPCPA, 4,874 cases were filed
in the district, representing one-third of the 15,101 cases filed
in calendar year 2005. A total of 205 cases were filed in the
District of Connecticut in the entire two and one-half months
remaining in 2005 after the law’s effective date. Total filings
in the District of Connecticut and Chapter 7 and 13 filings,
for 2004 and 2005 are as follows:
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* Of the New Haven Bar.
1 P.L. No. 109-8, 119 Stat. 23 (codified as amended in scattered sections of 11

U.S.C.) [hereinafter, “BAPCPA”].
2 BAPCA, §1501.
3 Hereinafter “the Code,” or “the Bankruptcy Code” shall refer to Title 11,

United States Code, containing provisions of the Bankruptcy Reform Act of 1978,
Pub. L. 95-592 Stat. 2549, as amended, and “Chapter ___” and “Section ___” shall
refer to numbered chapters and sections of the Code.

4 Numbers of case filings are provided by Deborah Hunt, Clerk of the United
States Bankruptcy Court for the District of Connecticut, whose assistance is grate-
fully acknowledged.

5 See, e.g., Steven Sloan, Chapter 7 Filing Boom Turns to Bust, WALL ST. J., Jan.
3, 2006.



Year Chapter 7 Chapter 13 Total Filings
2004 9,229 1,947 11,255
2005 13,377 1,679 15,101
BAPCPA requires application of a means test to determine

the availability of a Chapter 7 discharge to an individual
debtor owing primarily consumer debts.6 If annualized
income of such consumer debtors, based on the actual income
of the last six full calendar months before the filing of the
petition,7 exceeds the Census Bureau’s median income for
households of similar size in the debtor’s state of residence,8
then the debtor is required to complete the means test, a
detailed analysis of the ability to repay creditors. Comparing
the annualized income to expenses based on a combination of
the national and regional Internal Revenue Service’s allowed
expenses for tax debtors9 and specified actual expenses par-
ticularly including secured and priority indebtedness,10 the
means test determines whether the debtor’s straight bankrupt-
cy constitutes a presumptive abuse of the provisions of
Chapter 7.11 The dismissal of the case on these grounds
would be without prejudice to refiling under Chapters 11 or
13, which would require the consumer debtor to propose a
plan for repayment of claims from future income.12

2 CONNECTICUT BAR JOURNAL [Vol. 80

6 11 U.S.C. §707(b)(1). A debtor whose liabilities are not primarily consumer
debts is not subject to dismissal under §707(b) and should not be required to com-
plete the means test. “Consumer debt” is defined as debt incurred by an individual,
primarily for a personal family, or household purpose. 11 U.S.C. §101(8).

7 “Current monthly income” is defined at 11 U.S.C. §101 (10A).
8 11 U.S.C. §707(b)(7); “Median family income” is defined at 11 U.S.C.

§101(39A).
9 11 U.S.C. §707(b)(2)(A)(ii).
10 11 U.S.C. §707(b)(2)(A)(iii), see also §§707(b)(2)(A)(ii) (II), (III), (IV) and

(V) and (b)(2)(iii). As to secured debt, the amount of monthly deduction is calculat-
ed by adding any arrearages to the total of payments due in accordance with the con-
tract within five years of the petition and dividing by 60 months. 11 U.S.C.
§707(b)(iii). The priority debt, including such items as priority tax, child support
and alimony claims, is totaled and divided by 60. 11 U.S.C. §707(b)(iv).

11 11 U.S.C. §707(b)(1) and (b)(2)(A)(i). Under the prior law, only in the rare
case would §707(b) be involved. It provided for dismissal of the chapter 7 for “sub-
stantial abuse,” but without any statutory criteria.

12 See, e.g., 11 U.S.C. §362(c)(3), which excepts from the limitations on the
automatic stay applicable to other repeat filers any cases that were dismissed with-
in the prior year under §707(b). Unlike prior law, see, e.g., Flor, 166 B.R. 512
(Bankr.D.Conn. 1994), for individual debtors in chapter 11, provisions of BAPCPA
have made future income an asset of the estate available for use in a chapter 11
repayment plan. 11 U.S.C. §§1115(a)(2) and 1125(a)(9).



The Code revisions mandate numerous additional steps,
documentation and certification that immediately made the
filing of a Chapter 7 bankruptcy more cumbersome, and
more expensive, for debtors. BAPCPA adds the requirement
of credit counseling sessions as a condition precedent to fil-
ing for all individual debtors,13 and a post-filing requirement
of an instructional course respecting consumer credit as well.
Additionally, the law adds several attorney verification and
certification obligations respecting information in bankrupt-
cy schedules and the means tests,14 mandates detailed notices
to debtors,15 and requires attorneys providing bankruptcy
advice to refer to themselves as Debt Relief Agencies.16

BAPCPAmakes a vast array of changes to the Bankruptcy
Code, not only related specifically to implementation of the
goal of forcing consumer debtors to repay debts from future
income to the extent the means test suggests they are able, but
also for a variety of other purposes. For instance, the core of
debtor protections, the automatic stay of actions against the
debtor and debtor’s property, is restricted and modified by
many of BAPCPA’s changes.

The provisions of BAPCPA limit the automatic stay pro-
vided in Section 362 of the Code by eliminating its effect in
a number of areas, including the following: certain actions in
the areas of child custody, divorce, domestic violence
enforcement and support matters;17 attachment of property
tax liens;18 repayment of loans from pension plans;19 limita-
tion of the stay’s protection of real property where the debtor
has filed prior bankruptcy petitions or has transferred the real
property without the secured creditor’s consent;20 in cases
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13 11 U.S.C. §109(h). The provision applies to all individuals, not just consumer
debtors. Despite provision in subsection 109(h)(3) for the opportunity to be excused,
however temporarily, from this requirement the ability of debtors to obtain in a waiv-
er of pre-bankruptcy credit counseling may be extremely limited. See, e.g., In re
Talib, 335 B.R. 417 (Bankr. W.D. Mo. 2005).

14 See 11 U.S.C. §§526, 707(b)(4) and (5).
15 11 U.S.C. §§342(b), 527 and 528.
16 See Definitions in 11 U.S.C. §§101(12A) and 101(3) of “Debt Relief

Agencies,” and “assisted persons,” and the applications of the terms in 11 U.S.C. §§
526, 527 and 528.

17 11 U.S.C. §362(b)(2).
18 11 U.S.C. §362(b)(18).
19 11 U.S.C. §362(b)(19).
20 11 U.S.C. §362(b)(20) and (21).



where the debtor has other bankruptcy proceedings that were
still pending within the year prior to the petition;21 and where
the debtor has failed to reaffirm loans or leases of automobile
or other personal property, or to redeem or surrender the col-
lateral.22

Certain provisions of Section 523(a) restricting discharge
were further tightened by BAPCPA. For instance, property
settlements arising in divorce and separation are no longer
dischargeable.23 The amount of debt incurred before the peti-
tion for luxury goods or services that creates a presumption
of nondischargeability has been reduced from $1,225 within
60 days to $500 within 90 days; and, as to cash advances, the
amount has been reduced from $1,225 within 60 days to $750
within 70 days.24

Chapter 13 also received some tweaking by BAPCPA.
The new Code eliminates the Chapter 13 “superdischarge”
formerly available for debts that could not be discharged in
Chapter 7 under most provisions of Section 523(a).25 A
means test is applied to Chapter 13 debtors to determine
whether the minimum length of the repayment plan is five
years or three.26 Basically, if the current monthly income
exceeds the state median for the relevant family size the plan
shall continue for five years unless the claims are paid in full.
Also, Chapter 13 debtors no longer have the power to strip
down liens on automobiles to the collateral’s current value if
the vehicle was purchased within 21⁄2 years of the petition.27

BAPCPA creates new rules respecting which state’s
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21 11 U.S.C. §362(c)(3).
22 11 U.S.C. §362(h). Debtors filing in the Second Circuit prior to the effective

date of BAPCPA could take advantage of the “ride through” for auto loans, which
was sanctioned by Capital Communications Fed. Credit Union v. Boodrow (In re
Boodrow), 126 F.3d 43. (2d Cir. 1997). Under BAPCPA debtors must file their state-
ment of intention under §521 and must act upon the statement by choosing to reaf-
firm, redeem or surrender the collateral within 45 days of the first meeting of cred-
itors. 11 U.S.C. §521(a)(6). Should the debtor fail to act in a timely way, the prop-
erty automatically is no longer property of the estate unless the trustee files a motion
stating the property is of consequential value to the estate. §362(h)(2).

23 11 U.S.C. §523(a)(15).
24 11 U.S.C. §5223(a)(2)(C).
25 11 U.S.C. §1328(a)(2).
26 11 U.S.C. §1322(d).
27 11 U.S.C. §1325(a)(9).



exemption laws the debtor may use to protect property from
the trustee.28 The law also caps the state homestead exemp-
tion at $125,000 for any interest in property acquired within
1,215 days (about 3 years and 4 months) of the petition,29
and restricts the availability of state homestead exemptions
where the debtor has made intentional fraudulent transfers of
any property in the past 10 years before the petition.30

BAPCPA increased certain times one must wait between
bankruptcy discharges. Periods vary depending on which
Bankruptcy Code chapters are involved. For instance, to
receive a discharge in Chapter 7, a debtor must wait eight
years, instead of six, after the date he or she filed a prior
Chapter 7 or Chapter 11 case in which a discharge was grant-
ed.31 In addition, new time limits were instituted for Chapter
13 debtors.32 A Chapter 13 discharge is now unavailable if
the debtor received a discharge in a prior Chapter 7, 11, or 12
case filed within four years, or a prior Chapter 13 case filed
within two years.33

Among the changes of significance to business as well as
nonbusiness cases, BAPCPA made several modifications to
the bankruptcy fraudulent transfer law. The look back peri-
od in Section 548 of the Code has been extended from one to
two years prior to the petition date,34 and to ten years for cer-
tain transfers made to a self-settled trust.35

In addition the provisions for avoidance and recovery of
preferential transfers were modified to protect creditors
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28 11 U.S.C. §522(b)(3).
29 11 U.S.C. §522(p). At this time the maximum homestead exemption in the

State of Connecticut is $75,000 per debtor, or up to $125,000 for debts relating to
services provided at a hospital. Consequently, it would not appear this provision will
further limit the exemption available to Connecticut homeowners. See CONN. GEN.
STAT. §52-352b(T).

30 11 U.S.C. §522(o).
31 11 U.S.C. §727(a)(8).
32 11 U.S.C. §§727(a)(9) and 1328(f).
33 11 U.S.C. §1328(f).
34 11 U.S.C. §548(a)(1). The expansion of the “look back” period in §548 by

BAPCPA applies to cases filed one year after the date of enactment. P.L. No. 109-
8 §1406(b).

35 11 U.S.C. §548(e). This provision applies to all cases commenced after the
date of enactment of BAPCPA. P.L. No. 109-8 §1406(a).



receiving smaller pre-bankruptcy payments.36
Finally, of particular note in business cases, BAPCPA

made a significant change to Section 365 of the Code by lim-
iting the time a trustee or debtor-in-possession is allowed to
assume or reject a nonresidential real property lease. Unlike
prior law where the court had discretion, often exercised, to
extend the deadline repeatedly and frequently until confirma-
tion of a plan in Chapter 11, landlords now hold significant
leverage in that the deadline for the assumption or rejection
is 120 days after the petition, and can only be extended a
maximum of an additional 90 days.37

II. CASE LAW
A. United States Supreme Court

One significant bone tossed to debtors in BAPCPA was
anticipated by the results of the single case from the United
States Supreme Court specifically construing bankruptcy law
during the year. In Rousey v. Jacoway38 the court ruled that
Individual Retirement Accounts (“IRAs”), self-settled and
largely debtor-controlled, can be exempted from the bank-
ruptcy estate by application of certain of the exemption pro-
visions of Section 522(d) which existed before BAPCPA and
continue unchanged. For Connecticut debtors the decision
may not be monumental since amendments to state law in
199239 both exempted IRAs regardless of value and also
effectively excluded them from the bankruptcy estate by
defining them as spendthrift trusts.40 However, across the

6 CONNECTICUT BAR JOURNAL [Vol. 80

36 In a nonconsumer case aggregate potential recoveries from a defendant must
exceed $5,000. 11 U.S.C. §547(c)(9). Section 547(c)(9) applies to all cases pend-
ing on, or commenced after, the date of enactment of BAPCPA. P.L. 109-8
§1213(b). Claims of any type relating to a consumer debt of less than $15,000, or
claims other than on a consumer debt against non-insiders of less than $10,000 can
only be filed by the trustee in the district in which the defendant resides. 28 U.S.C.
§1409(b).

37 11 U.S.C. §365(d)(4). An extension after 210 days can be granted only with
the landlord’s consent.

38 Rousey v. Jacoway, 544 U.S. 320, 125 S.Ct. 1561, 161 L.Ed. 2d 563 (2005).
39 1992 Conn. Acts 215, appearing today as CONN. GEN. STAT. §52-321a(a).
40 CONN. GEN. STAT. §52-321a provides among other things that interests in or

disbursements from various types of tax-deferred accounts including individual
retirement accounts qualified under Section 408 of the Internal Revenue Code, are



nation the issue had remained contentious.42 With unanimity,
the Court ruled in Rousey that the “rollover” IRAs of the
debtors which are subject to age-based penalties on with-
drawal and which provide a substitute for future wages, are
similar in these ways to the stock bonus, pension, profit shar-
ing and annuity plans or contracts described in Section
522(d)(10)(E).43 This section remains unchanged by BAPC-
PA even while the new law makes other modifications to the
exemption scheme relating to IRAs.

BAPCPA added to the federal bankruptcy exemptions
Section 522(d)(12) which exempts from the bankruptcy
estate of a debtor using Section 522(d) exemptions44
“[r]etirement funds to the extent those funds are in a fund or
account that is exempt from taxation” under various provi-
sions of the Internal Revenue Code including Section 408
applying to IRAs.45 The identical language also was added in
the provision allowing the use of state exemptions, protecting
the retirement funds regardless of the availability of state law
such as that in Connecticut. In a later subdivision of Section
522, also added by BAPCPA, the aggregate exemptible funds
for a particular debtor are capped. Exempt funds in IRAs
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exempt from claims of all creditors and “shall be (A) conclusively presumed to be a
restriction on the transfer of a beneficial interest of the debtor in a trust that is
enforceable under the laws of this state, and (B) considered a trust which has been
created by or which has proceeded from a person other than such participant or ben-
eficiary, even if such participant of beneficiary is a self-employed individual….”
CONN. GEN. STAT. §52-352a(a). Thus it would appear under Section 541(c)(2) of the
Bankruptcy Code and state spendthrift trust law, this provision provides absolute
exclusion from the bankruptcy estate of qualified IRA funds regardless of amount.
(Outside of Connecticut, debtors who attempt to stretch the rule of the Rousey deci-
sion to include the qualification of IRAs as spendthrift trusts excluded from the
estate under Section 541(c) are likely to leave with hat in hand. See, e.g., In re
Bramlette, 333 B.R. 911, 914 (Bankr. N.D. Ga. 2005); see also In re Rains, 428 F.3d
893, 906 n.14 (9th Cir. 2005)). The state exemption statute also provides, “Any
assets or interests of an exemptioner in, or payments received by the exemptioner
from, a plan or arrangement described in section 52-321a” are protected from cred-
itors. CONN. GEN. STAT. §52-352b(m).

41 See, e.g., Eilbert v. Pelican, 162 F.3d 523, 526-7 (8th Cir. 1998); Carmichael
v. Osherow, 100 F.3d 375, 378 (5th Cir. 1996).

42 Rousey v. Jacoway, 125 S.Ct. at 1569.
43 The debtor may choose, subject to certain restrictions, to exempt assets from

the bankruptcy estate in accordance with state and non-bankruptcy federal law or in
accordance with the provisions of Section 522(d). 11 U.S.C. §522(b).

44 11 U.S.C. §522(d)(12).
45 11 U.S.C. §522(b)(3)(C). The Connecticut law adds protection of “disburse-

ments from” the funds as well. CONN. GEN. STAT. §52-321a(a).



from contributions and interest, but not counting rollover
contributions, cannot exceed $1,000,000.46 While theoretical
consistency among these various BAPCPA provisions, the
Rousey decision, and the exclusion from the estate of IRA
funds by application of Connecticut exemption law may be
lacking, protection generally for IRAs by way of exemption
from the estate now extends to Connecticut debtors who oth-
erwise may find it advantageous to make use of the federal
exemption scheme of Section 522(d).
B. Section 106—Waiver of Sovereign Immunity

The United States Court of Appeals for the Second Circuit
found no need to look to Section 106 to allow the debtors in
Dairy Mart to proceed against Kentucky state officials for
enforcement of their rights relating to the state’s petroleum
storage tank environmental assurance fund.47 The court con-
sidered simply whether the allegations assert an ongoing vio-
lation of federal law so as to require prospective relief.48
Applying the Ex parte Young49 exception to the Eleventh
Amendment’s protection from suits against a state in federal
court, the court wrote, “Although the state is comprised of
people acting in their official capacity, one cannot confuse
the state with the cast of the government, the current reflec-
tion of which may be marred by its composition.”50
C. Section 109—Who May Be a Debtor

Chief Bankruptcy Judge Albert S. Dabrowski found in the
case of In re 4 Whip, LLC that a de facto legal entity, never
properly formed and registered, could be a debtor in Chapter
11.51 Apparently with the mistaken belief that its registration
papers had been recorded, the debtor entity had conducted
itself as an limited liability company and therefore asserted
that under Connecticut corporate law it should be recognized
as a de facto company.52 Finding no specific exclusion from

8 CONNECTICUT BAR JOURNAL [Vol. 80

46 11 U.S.C. §522(n).
47 In re Dairy Mart Convenience Stores, Inc., 411 F.3d 367 (2d Cir. 2005).
48 Id. at 372, citing Verizon Md., Inc. v. Pub. Serv. Comm'n of Md., 535 U.S.

635, 645, 122 S.Ct. 1753, 152 L.Ed.2d 871 (2002).
49 209 U.S. 123, 28 S.Ct.441 (1908).
50 In re Dairy Mart Convenience Store, Inc., 411 F.3d at 372.
51 In re 4 Whip, LLC, 332 B.R. 670 (Bankr. D. Conn. 2005).
52 See Di Francesco v. Kennedy, 114 Conn. 681, 160 A. 72 (1932).



the availability of bankruptcy relief for such an entity in
Section 109, or in the definition of “person” in Section
101(41), “…the Court concludes that the Bankruptcy Code's
qualification criteria are sufficiently liberal to permit an
inchoate or de facto limited liability company such as 4-
Whip to be a debtor, so long as that entity had a bona fide
business existence prior to the Petition Date.”53
D. Section 304—Cases Ancillary to Foreign Proceedings

Section 304, which has now been abrogated by BAPCPA,
was interpreted by the United States Court of Appeals for the
Second Circuit in JP Morgan Chase Bank v. Altos Hornos de
Mexico.54 The bank held funds in a collection account that it
asserted should be applied against the debt of Altos Hornos de
Mexico, an entity in bankruptcy proceedings in Mexico. The
bank sued in United States District Court seeking a declaration
of its right to the money.55 In rejecting the reliance of the
lower court on Section 304(b)(1) of the Bankruptcy Code as a
foundation for enjoining the action by the bank, the Second
Circuit panel analyzed the court’s opinion in the 1992 Koreag
case56 that reserved to local courts the right to determine the
ownership issue as to assets in this country claimed by a debtor
entity in foreign insolvency proceedings. The court wrote:

Bona fide questions of property ownership--whether or not
raised in a §304(b)(2) turnover action--are antecedent to the
distributive rules of bankruptcy administration because they
seek to determine whether an asset is actually part of the
debtor's estate, rather than deciding the entitlement of certain
creditors to pieces of that estate. Property ownership ques-
tions thus precede distribution and, for the reasons stated in
Koreag, are best resolved under local law.57

E. Section 323—Role and Capacity of the Trustee
In the case of In re Smart World Technologies, LLC,58 the

United States Court of Appeals for the Second Circuit reject-
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53 In re 4 Whip, LLC, 332 B.R. at 672.
54 412 F.3d 418 (2d Cir. 2005).
55 Id. at 420.
56 Koreag, Controle et Revision S.A. v. Refco F/X Assocs., Inc. (In re Koreag),

961 F.2d 341 (2d Cir.1992).
57 J.P. Morgan Chase Bank v. Altos Hornos de Mexico, 412 F.3d at 425.
58 423 F.3d 166 (2d Cir. 2005).



ed the lower court’s approval of a settlement promoted by the
creditors committee and certain creditors. The bankruptcy
court authorized the creditors to pursue settlement of an
adversary proceeding that had been initiated on behalf of the
bankruptcy estate by the debtor-in-possession.59 The Second
Circuit panel ruled that, short of unjustifiable behavior on the
part of the Chapter 11 debtor, the settlement of estate claims
resides with the debtor and not with the creditors. While
derivative standing to pursue claims may be appropriate
where, for instance, conflicts pertain with respect to the
debtor’s judgment on claims against an insider, a much high-
er burden will apply where creditors seek derivative standing
to settle an estate claim the debtor seeks to prosecute.60 This
is particularly true where the debtor has identified counsel
willing to undertake the representation of the estate on a con-
tingency basis.61

Bankruptcy Judge Robert L. Krechevsky applied the
adverse interest exception to the Wagoner rule62 in the case
of In re Neri Bros. Construction Corp.63 Here only two of
three directors and shareholders participated in the alleged
wrongdoing that included asserted diversion of corporate
opportunities and breaches of fiduciary duty to the corporate
debtor. The court noted that: “In each decision in which the
Second Circuit appliedWagoner and its progeny to determine
that the trustee lacked standing to bring an action against a
third party, the debtor corporation involved was wholly
owned and controlled by the principal wrongdoers.”64 Where
only two of the three controlling individuals participated in
the wrongdoing, the adverse interest exception applies to
rebut the presumption that the debtor also was a perpetrator
of the wrongdoing.65
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59 Id.at 168-9. See Rule 9019, F.R.Bankr.P., respecting the procedure and court’s
oversight on settlements of estate claims.

60 Id. at 176-7.
61 Id. at 180.
62 Shearson Lehman Hutton, Inc. v. Wagoner, 944 F.2d 114 (2d Cir. 1991),

where the court found the trustee lacked standing to assert claims arising from harm
to the corporate interests by the sole shareholder because the wrongdoing of the sole
shareholder was imputed to the debtor corporation.

63 323 B.R. 540 (Bankr. D. Conn. 2005).
64 Id.at 543.
65 Id.



F. Section 330—Compensation of Officers
The Chapter 11 debtors’ objection to the fee request of the

attorney for the committee of unsecured creditors failed where
the court found that the committee’s competing plan of reor-
ganization pressured the debtors to improve their treatment of
the creditors.66 In the case of In re Dragone,67 including indi-
vidual debtors as well as a corporate entity, Bankruptcy Judge
Alan H.W. Shiff noted that the unsecured creditors, whose
claims receive money only after payment of the committee’s
attorney, did not object to the fee. Moreover, the court noted
that even if the services had not been of benefit to the estate,
they may be compensable as necessary to the administration
of the estate.68 However, the record of the case, and the sup-
port of the appearing creditors and other constituencies in the
case, including the Office of the U.S. Trustee, was held to sup-
port the full request over the debtors’ objection.69

In a fee dispute Bankruptcy Judge Lorraine M. Weil
approved use of senior counsel, at higher hourly rates, for
certain tasks, disallowing only diary entries that were vague
or appearing excessive.70 In the decision in the Chapter 11
proceeding of In re Ahead Communications Systems, Inc., the
court wrote:

In determining the reasonableness of the services for which
compensation is sought, the court should be mindful that the
appropriate perspective for determining the necessity of the
activity should be prospective: hours for an activity or project
should be disallowed only where a Court is convinced it is
readily apparent that no reasonable attorney should have under-
taken that activity or project or where the time devoted was
excessive. This is especially true where, after the fact, matters
have ultimately been resolved by consent. The Court's benefit
of "20/20 hindsight" should not penalize professionals.71
The court overruled the objections of the United States

Trustee, finding that research of a novel issue was merited
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66 In re Dragone, 324 B.R. 445 (Bankr. D. Conn. 2005).
67 Id. at 448-9.
68 Id. at 447.
69 Id. at 448-9.
70 In re Ahead Communications Systems, Inc., 2005 W.L. 806717 (Bankr. D.

Conn.), not reported in Bankruptcy Reporter.
71 Id. at *3-4.



and the time expended generally was not excessive. In addi-
tion, in approving the use of senior counsel in preparation of
the fee application the court determined it was logical and
credible that the time expended by senior counsel would be
sufficiently less than that required of more junior counsel for
the same work that use of senior counsel for the task was not
inappropriate.72

G. Section 362—Automatic Stay
In the Erickson case, the bankruptcy court granted a cred-

itor relief from stay to liquidate a claim that may constitute a
personal injury tort.73 The creditor had commenced a pre-
bankruptcy action against the debtor in state court asserting
employment discrimination based on her pregnancy,74 and
then upon the bankruptcy filing, commenced an adversary
proceeding asserting the claim was nondischargeable under
Section 523(a)(6) as a willful and malicious injury.75 Upon
the plaintiff’s request for relief from stay, the debtor urged
the court to first determine whether the matter is nondis-
chargeable rather than requiring the debtor to defend the sub-
stantive action.76 The court agreed with the cases finding
claims for discrimination based on race, creed, disability, or
sex to be personal injury tort claims which the bankruptcy
court is specifically barred from hearing.77 The court found
that it must grant relief from stay,78 rather than first deter-
mine the dischargeability of the claim, because, “Proof that
the debtor intentionally and maliciously injured the movant
by illegally discriminating against her necessitates proving
the underlying discrimination allegations, which the bank-
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72 Id.at *6-8.
73 In re Erickson, 330 B.R. 346 (Bankr. D. Conn. 2005).
74 Id.at 348. The plaintiff asserted a claim based on violation of CONN. GEN.

STAT. §46a-60.
75 Id.
76 Id. at 348-9.
77 Id. at 349. 28 U.S.C. §157(b)(2)(O) grants bankruptcy courts the power to

hear and determine matters affecting the debtor-creditor relationship with the excep-
tion of personal injury tort claims.

78 In determining that relief from stay to liquidate the claim is appropriate the
court measured the circumstances against the factors described in Sonnax Indus.,
Inc. v. Tri Component Prod. Corp. (In re Sonnax Indus., Inc.), 907 F.2d 1280, 1286
(2d Cir.1990).



ruptcy court lacks jurisdiction to hear.”79
In a case where the debtor sought sanctions for alleged

violations by a creditor for contacting the state’s attorney
about the debtor’s bounced checks, the bankruptcy court
ruled that informing the state’s attorney about the bad checks
was not a stay violation, unlike the creditor conduct in
allegedly making postpetition telephone calls to the debtor
threatening criminal proceedings if the claim was not
removed from the case.80 Although generally consistent with
the Ex parte Young81 doctrine that in narrowly construed cir-
cumstances a federal court can enjoin a state official’s prose-
cution, here the possible restitution order, a part of the crim-
inal penalty and not directed at the creditor’s recovery, is
clearly within bounds of legitimate exercise of the state’s
police powers and would not be enjoined.82 Likewise the
action of the creditor in initiating the criminal prosecution by
the referral to the state’s attorney also is within the exception
to the automatic stay.83 The court however did not dismiss
the complaint to the extent that it sought sanctions for the
alleged stay violation of the threatening phone call.84 On fur-
ther hearing, based on the debtors’ testimony alone, without
the necessity of an expert witness, the Court ruled that the
stay violation of the creditor’s postpetition phone call inflict-
ed emotional distress for which actual damages of $250 plus
attorneys’ fees and costs would be awarded.85

In an unreported decision86 of the United States Court of
Appeals for the Second Circuit, the debtor asserted a viola-
tion of the automatic stay but the Court found no error in the
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79 In re Erickson, 330 B.R. at 350.
80 In re Dennison, 321 B.R. 378 (Bankr. D. Conn. 2005).
81 Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908).
82 In re Dennison, 321 B.R. at 383.
83 Id. at 384
84 Id.
85 In re Dennison, 11 Conn. Ops. 965 (Bankr. D. Conn. August 8, 2005), not

reported in Bankruptcy Reporter.
86 The rules for conduct of business of the United States Court of Appeals for

the Second Circuit, implemented pursuant to 28 U.S.C. §2071, state:
Where disposition is by summary order, the court may append a brief writ-
ten statement to that order. Since these statements do not constitute formal
opinions of the court and are unreported or not uniformly available to all par-
ties, they shall not be cited or otherwise used in unrelated cases before this
or any other court. 2d Cir. Rules of Court, §0.23.



bankruptcy court’s determination that the property which had
been conveyed postpetition by a deed in foreclosure in fact
had been properly transferred by the debtor years before fil-
ing.87 The Court also said that it did not have jurisdiction to
entertain the debtor’s arguments that the state court judgment
was illegal or unconstitutional. Pursuant to the Rooker-
Feldman doctrine,88 federal review of state court judgments,
if available at all, could only be heard by way of a petition for
writ of certiorari to the United States Supreme Court.89

In another unreported decision, the Connecticut Superior
Court held that it could not entertain a bankruptcy debtor’s
allegation of wrongful levy in a case where the bank-creditor
had obtained a small claims judgment just prior to the filing
of the debtor’s bankruptcy petition.90 The bank’s debt was
listed among the debtor’s schedules and the debtor received
a discharge in his bankruptcy case; however, subsequent to
the discharge the bank levied a bank account on the pre-bank-
ruptcy judgment.91 The bank filed a motion to dismiss the
debtor’s action for damages that was based on violation of
the automatic stay of the Bankruptcy Code and the
Connecticut Unfair Trade Practices Act (CUTPA).92 The
bank asserted that the federal Bankruptcy Code preempted
the claims and that the Superior Court lacked jurisdiction.
Relying on the ruling of the Second Circuit decision in
Eastern Equipment & Services, Corp.,93 the court determined
that it did not have subject matter jurisdiction because of fed-
eral preemption, even where the damages that might be
awarded under CUTPA far exceeded what might be expected
from the bankruptcy court.94
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87 In re Urban, 125 Fed. Appx. 336, 337 (2d Cir. 2005).
88 The Rooker-Feldman doctrine holds that a federal district court lacks juris-

diction to hear a collateral attack on state court judgments. See Rooker v. Fidelity
Trust Co., 263 U.S. 413 (1923), and District of Columbia Court of Appeals v.
Feldman, 460 U.S. 462 (1983).

89 Id.
90 Cultrera v. People’s Bank, 2005 W.L. 1433730 (Conn. Super. 2005), not

reported in Atlantic Reporter 2d.
91 Id.
92 Id. Connecticut Unfair Trade Practices Act, CONN. GEN. STAT. §42-110a.
93 Eastern Equipment & Services, Corp. v. Factory Point National Bank, 236

F.3d 117, 120-21 (2d Cir. 2001).
94 Cultrera v. People’s Bank, 2005 W.L. at 1433730 *3.



H. Section 363—Use, Sale, or Lease of Property
Considering the frequency that Chapter 11 proceedings

have become vehicles for effecting asset sales free and clear
of liens and other interests,95 the paucity of recent published
decisions is surprising.96 In one case Bankruptcy Judge
Krechevsky analyzed the right of a former attorney of the
Chapter 7 debtor to “credit-bid” his attorney’s charging lien
under New York law in a sale by the trustee of the judgment
the attorney’s services had secured.97 The court first
addressed a dispute raised by another creditor who held a
junior lien on the asset. The junior lienholder asserted that
the attorney-creditor should have commenced an adversary
proceeding to have the court value his lien. Instead the attor-
ney had filed a motion requesting the fixing of the value of
his charging lien claim and also determining his right to cred-
it-bid the value. The court contrasted two Federal Rules of
Bankruptcy Procedure, Rules 3012 and 7001. The attorney
asserting a charging lien properly made his request by motion
under Rule 3012 because it was a request for valuation of a
secured claim. The Court noted that the creditor that chal-
lenged the validity and priority of the attorney’s charging lien
should have done so by an adversary proceeding under Rule
7001(2).98 After rejecting the competing creditor’s several
challenges to the validity and priority of the attorney’s charg-
ing lien, the Court ruled that, because the creditor had pro-
vided no cause for denying the attorney-creditor the right to
credit-bid his charging lien in the amount represented by his
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95 See 11 U.S.C. §363(f).
96 In addition to the case discussed here, there was a decision in 2005 by the

United States Court of Appeals for the Second Circuit where the court determined
the priority and validity of maritime liens on vessels sold pursuant to §363. In re
Millenium Seacarriers, Inc., 419 F.3d 83 (2d Cir. 2005). Because the creditors had
litigated their maritime liens in the bankruptcy court, the appellate court determined
they had submitted to the bankruptcy court’s equitable jurisdiction, and because the
vessels had been sold pursuant to §363, the determination of the validity and prior-
ity of the liens was an exercise of the court’s core jurisdiction. Id. at 96-98. See 28
U.S.C. §157(b).

97 In re Joseph, 330 B.R. 87 (Bankr. D. Conn.2005). Pursuant to Section 363(k),
a creditor holding a security interest in an asset that the trustee proposes to sell may
bid, and, if the secured creditor is the successful purchaser, may set off against the
purchase price, the amount of the secured claim. 11 U.S.C. §363(k).

98 In re Joseph, 330 B.R. at 90-1.



time records, he would be authorized to bid pursuant to
Section 363(k).99

I. Section 365—Executory Contracts and Unexpired Leases
In connection with the Chapter 11 proceeding commenced

in the State of Delaware by the New Haven-based Starter
Corporation,100 a dispute arose from interpretation of a sale of
the debtor’s assets including trademarks, and income and roy-
alties generated from trademarks, because the transaction did
not include trademark license agreements. The debtor reject-
ed its trademark license agreements.101 Noting that the rejec-
tion frees the estate from the duty to perform, but does not ter-
minate the contract, the United States District Court for the
District of Connecticut held that while the action relieved the
licensee of any obligation to continue making royalty pay-
ments, it also deprived the licensee of the ability to sell goods
bearing trademarks without obtaining the new owner’s con-
sent.102 Thus the breach occurring from the rejection was
clearly material and the licensee no longer was obligated to
sell off its inventory bearing the trademark and to then pay
over to the buyer of the marks the resulting royalty fees.103

J. Section 502—Allowance of Claims or Interests
In a decision in the Enron case,104 the United States Court

of Appeals for the Second Circuit considered the allowance
of a late claim asserted against the parent company after a
timely claim was filed against a subsidiary.105 The lower
court considered whether the claim against the parent was
allowable as a late-filed claim or as an amendment of the
timely claim against the subsidiary.106 Applying Rule
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99 Id. at 92-3. Section 363(k) provides discretion in such matters by inclusion
of the phrase “unless the court for cause orders otherwise.” 11 U.S.C. §363(k).

100 176 Laid off at Starter Corporation, Week in Brief, April 23, 1999, YH
Online, at http://www.yaleherald.com/archieve/xxvii/1999.04.23/news/; Beckerman
v. M. Hidary & Co., Inc., 324 B.R. 434, 438 (D. Conn.2005).

101 Beckerman, supra n. 100.
102 Id. at 444.
103 Id.
104 In re Enron Corp., 419 F.3d 115 (2d Cir. 2005).
105 Id. at 120.
106 Id. at 121, 126.



9006(b)(1)107 and the Pioneer standards for excusable neg-
lect,108 the Court found the claimant’s arguments lacking.
Thus the claimant failed in the “reason for the delay” element
of the Pioneer analysis of excusable neglect.109 Similarly, the
court found that the 6-month delay in filing after the claims
bar date was substantial and thus the “length of delay” ele-
ment also favored Enron.110 Although the court noted that the
fact that a plan had not been filed yet might be relevant, it
also found that the claim was asserted well after serious
negotiations for a plan had commenced.111 Even though the
claim was not large within the context of the estate, the court
found that lack of finality in the claims process would make
difficult the debtor’s assessments of its liabilities and impede
the bankruptcy process, especially when allowing one such
claim might open the door to many others.112

In another Second Circuit decision,113 a debtor objected to
the IRS claim asserted in his individual Chapter 11 proceed-
ing for liability under Section 6672(a) of the Internal Revenue
Code.114 The dispute arose from an erroneous abatement of
the tax liability that occurred within the IRS after an original
timely assessment of the tax against the debtor as the respon-
sible officer of the tax debtor-company.115 The United States
Court of Appeals for the Second Circuit rejected both the
debtor’s statute of limitations argument, because the tax lia-
bility had been assessed timely and abatement had not extin-
guished the liability, and his estoppel argument, because there
was no showing of detrimental reliance.116
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107 With certain exceptions Rule 9006(b)(1) allows the court to extend time
periods. When the request is made after expiration of the deadline the rule allows
for an extension “where the failure to act was the result of excusable neglect.” Rule
9006(b)(1), F.R. Bankr. P.

108 Pioneer Investment Services Co. v. Brunswick Associates L.P., 507 U.S.
380, 113 S.Ct. 1489, 123 L.Ed.2d 74 (1993).

109 In re Enron Corp., 419 F. 3d at 127.
110 Id. at 128.
111 Id.
112 Id. at 130-31.
113 In re Becker, 407 F.3d 89 (2d Cir. 2005).
114 26 U.S.C. §6272(a).
115 In re Becker, 407 F.3d at 92-3.
116 Id. at 98-99.



K. Section 521—Debtor’s Duties
The United States District Court considered an action by

a debtor who had previously been discharged in Chapter 7
and now was suing her ex-husband and his employer, seeking
recovery for intentional infliction of emotional distress.117
The claim was based on allegations that the defendants
diverted income from the ex-husband to minimize his child
support obligations.118 The claim, however, arose at a time
that would make it an asset of the plaintiff’s prior bankrupt-
cy proceedings. Among other things, the defendants asserted
that the plaintiff did not have standing because the claim was
not properly scheduled and therefore never abandoned in her
Chapter 7 case.119 On her schedule of personal property and
on her claim of exemptions, the plaintiff had included the fol-
lowing as an asset of the estate: “Claim against ex-husband
and ex-husband's employer for back child support.”120 The
Court first noted the substantial case law supporting the gen-
eral proposition that Section 521 and Rule 1007,
F.R.Bankr.P., require the debtor to list all assets carefully and
accurately.121 Then the court quoted a 1992 bankruptcy court
decision from California:

There are, however, no bright-line rules for how much item-
ization and specificity is required. What is required is rea-
sonable particularization under the circumstances. The
Official Forms themselves have generally been regarded as
subject to a rule of substantial compliance. As one court has
noted, “[i]t would be silly to require a debtor to itemize every
dish and fork,” but “[e]very bankrupt must do enough item-
izing to enable the trustee to determine whether to investi-
gate further.”122
In these circumstances the court found that the plaintiff, as

a debtor in Chapter 7, had not scheduled the intentional
infliction of emotional distress claim with sufficient clarity
and because it was not scheduled, the claim could not have
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117 Tilley v. Anixter Incorportated, 332 B.R. 501 (D. Conn. 2005).
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Payne v. Wood, 775 F.2d 202, 205-7 (7th Cir.1985).



been abandoned.123 Ultimately the court granted the defen-
dants’ motion for summary judgment because the plaintiff
did not own the claim and lacked standing to pursue it.124
L. Section 522—Exemptions

In addition to the decision of the United States Supreme
Court of Rousey v. Jacoway discussed above,125 in 2005 the
Connecticut bankruptcy courts issued at least three opinions
of interest relating to the debtor’s claim of exemptions.

In the case of In re Reed126 Judge Krechevsky approved
the debtor’s claim of exemption in real property under
Section 522(d)(1) despite the fact that the debtor did not live
in the property, and even though later on the same day, the
debtor filed his bankruptcy, he and his estranged wife filed a
Dissolution of Marriage Agreement with the family division
of the state court. The Dissolution of Marriage Agreement
effectively required the debtor-husband to transfer his half
interest in the marital home to the wife.127 The court noted
that the bankruptcy law applies immediately upon the filing
of the case, indicating that the claim of exemptions would be
assessed against the facts that existed at the time of day that
the petition was filed with the bankruptcy clerk.128 The
exemption was approved over the trustee’s objection as the
debtor’s wife “qualified as a dependent, whether or not actu-
ally a dependent,” and used the property as a residence.129

Chief Bankruptcy Judge Dabrowski determined that a per-
sonal bodily injury did not have to be permanent to be sus-
ceptible to exemption from the estate under Section
522(d)(ll)(D) in the case of In re Lawton.130 Although the
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123 In re Tilley 332 B.R. at 511.
124 Id. In a brief decision of the Superior Court, J.D. of Stamford/Norwalk at

Stamford, the court directed the plaintiffs to seek a declaration from the Bankruptcy
Court as to whether their claim, unscheduled in a prior bankruptcy, belongs to the
bankruptcy trustee since that would mean the plaintiffs have no standing and the
court would lack subject matter jurisdiction. Corbin v. Kolb, 2005 W.L. 1971279
(Conn. Super. 2005).

125 See note 38 supra.
126 331 B.R. 44 (Bankr. D. Conn. 2005).
127 Id. at 45.
128 Id. at 46.
129 Id.
130 324 B.R. 20 (Bankr. D. Conn. 2005).



parties in this case do not specify the debtor’s injury, the
trustee focuses on the lack of permanency in her objection to
the use of Section 522(d)(11)(D).131 The court noted that
“[t]here is a conspicuous absence of the word ‘permanent’ or
any of its synonyms” in the section.132 The court also dis-
cussed Judge Krechevsky’s decision of In re Marcus in
1994.133 While that decision also addressed the nature of
injury covered by the section and in fact used the phrase “per-
manent bodily injury,” Judge Dabrowski found that it in fact
was not clearly inconsistent and did not directly address the
issue of permanency.134

In a proceeding with a convoluted history in the bankrupt-
cy court Bankruptcy Judge Weil denied a motion to avoid a
judgment lien as impairing exemptions135 on the basis of res
judicata.136 The debtor in In re Rodriquez had filed a
Chapter 7 case that was still pending when he filed a Chapter
13 proceeding. Also pending in the Chapter 7 case was the
debtor’s motion to avoid the respondent’s judgment lien on
certain real property.137 In the Chapter 13 proceeding, the
debtor declared and exempted an interest in the same proper-
ty pursuant to the state homestead law, and filed a Chapter 13
plan proposing to treat the judgment lien as avoided and to
treat the underlying debt as that of an unsecured creditor who
would receive no distribution under the plan.138 Ultimately
the court ruled on the motion to avoid the lien in the first
case, holding that the lien was avoided to the extent that it
exceeded $23,000.139 The court also ruled on the creditor’s
complaint in the Chapter 7 case that the underlying debt was
nondischargeable.140 Finding a similarity of parties, claims,
substantially similar factual issues and the finality of the
prior order, the court found that the debtor was precluded
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131 Id. at 21.
132 Id. at 23.
133 172 B.R. 501 (Bankr. D. Conn. 1994).
134 In re Lawton, 324 B.R. at 22.
135 See, 11 U.S.C. §522(f).
136 In re Rodriquez, 327 B.R. 86 (Bankr. D. Conn. 2005).
137 Id.
138 Id. at 88-89.
139 Id. at 90.
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from compelling the judgment creditor to relitigate the avoid-
ance matter in the Chapter 13 case.141

M. Section 523—Exceptions to Discharge
In the case of In re Ridgway142 Chief Bankruptcy Judge

Dabrowski determined that substitute returns which had been
filed by the IRS for the tax years during which the debtor had
failed to file returns constituted a “return” as the term is used
in Section 523(a)(1)(B) of the Code that excepts from dis-
charge taxes of an individual debtor “…with respect to which
a return…was not filed.”143 The court took note of the lan-
guage of the Internal Revenue Code that says a return made
by the Secretary of the Treasury in the instance of a taxpayer
failing to file his or her own return “…shall be prima facie
good and sufficient for all legal purposes.”144 The debtor
argued that the plain meaning of the bankruptcy and tax code
supported discharge, and the court wrote, “[I]t is thus sur-
prising for the Court's research to reveal that arguments such
as the Debtor's have failed to find support in the rulings of
other courts. Indeed, in the few reported cases ‘on all fours’
with the instant proceeding, courts have uniformly ruled
against debtors.”145 Although starting the analysis with the
general prescript to narrowly interpret exceptions to dis-
charge so as to favor the debtor, the court looked to the
Internal Revenue Code for definition of “return” which is not
defined in the Bankruptcy Code, and then to the legislative
history of the Bankruptcy Code to glean the intention in
Section 523(a)(1).146 Ultimately the court determined the
returns filed by the Treasury Secretary are “returns” under
the applicable Bankruptcy Code provision and consequently
denied the IRS’s motion for summary judgment in the
debtor’s adversary proceeding seeking a declaration that the
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141 Id. at 93-4.
142 322 B.R. 19 (Bankr. D. Conn. 2005).
143 11 U.S.C. §523(a)(1)(B)(i).
144 26 U.S.C. §6020(b)(2).
145 In re Ridgway, 322 B.R. at 23, citing In re Hatton, 220 F.3d 1057 (9th Cir.

2000); In re Bergstrom, 949 F.2d 341 (10th Cir.1991); In re Chapin, 148 B.R. 304
(C.D.III.1992); In re Pruitt, 107 B.R. 764 (Bankr.D.Wyo. 1989); In re Hofmann, 76
B.R. 853 (Bankr.S.D.Fla.1987).

146 In re Ridgway, 322 B.R. at 23-28.



tax debt was discharged.147
In the case of In re Boucher,148 the creditor sought appli-

cation of collateral estoppel based upon a state court default
judgment as to a complaint that included both fraud and non-
fraud counts. The bankruptcy court found that while the
preclusive effect of a default judgment was available in
Connecticut, it was not clear in this case that the state court
entered judgment on the fraud count. Consequently, the
motion was denied.149

The case of In re Cooke150 suggests that, regardless of
arguments under Sections 523(a)(5) or 523(a)(15) stemming
from domestic relations agreements and divorce decrees,
debtor’s counsel should not neglect the possible arguments
under Subsection 523(a)(2) based on simple false representa-
tion. The nondebtor former spouse effectively argued that the
debtor had made implicit false representations respecting his
intentions to pay her from the sale of the marital home, and
that she had justifiably relied on the representations.151 A
nondischargeable judgment of $72,500, the amount the
debtor had represented he would pay from the sale proceeds,
was entered in favor of the former spouse.

The Bankruptcy Court ruled in favor of the debtor in the
case of In re Olesh152 where the debtor testified that she
signed a guarantee of her husband’s debt because she feared
his physical and verbal abuse. The decision was based on her
testimony and restraining orders she had obtained against
him from the state court.153 The plaintiff’s case for nondis-
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147 Id. at 36; The I.R.S. clearly was dissatisfied with the ruling as evidenced by
the motion to revise which among other things asserted that the use of the term
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chargeability based on larceny or willful and malicious con-
duct154 had been established by documents showing that the
debtor had transferred the securities that had been placed in
an account to secure the debtor’s guarantee. While the debtor
did not dispute the facts, the court noted that her testimony,
which the court found to be credible, was supported by the lack
of any consideration paid to the debtor for the guarantee.155

In the case of In re Nero156 the bankruptcy court consid-
ered a divorce decree which first declared that no party was
to receive alimony, and then granted “lump sum alimony” to
the nondebtor ex-spouse of $30,000 payable over 60
months.157 The grant of lump sum alimony was in the same
paragraph relating to the debtor’s restaurant for which the ex-
spouse had loaned the sum of $36,000. The court had little
trouble finding that, despite the language in the divorce
agreement, the lump sum alimony was in fact a property set-
tlement which would be discharged.158

In the case of In re Pierce,159 there was no evidence that
the debtor did not intend, at the time of the divorce judgment,
to pay joint marital obligations which he had undertaken to
pay in trade for other marital property interests. The ex-
spouse’s arguments under Section 523(a)(2) based on alleged
false pretenses, false representation, or actual fraud were
unavailing. The quid pro quo agreement also removed the
obligation to pay joint debts from the categories of support
that would be nondischargeable under Section 525(a)(5).
However, in the Pierce decision, the analysis under Section
523(a)(15), relating to dischargeablity of possible hold harm-
less provisions as a property settlement, was a little more
problematical. While the court found that the divorce decree
did not have to contain express “hold harmless” provisions,
if such an obligation is to be implied, it is the burden of the
plaintiff to establish the basis for the implication.160
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Consequently, the court required the plaintiff to ask the
domestic relations court for clarification as to whether such
an implication should be drawn.161

The United States Court of Appeals for the Second Circuit
issued two decisions in the area of student loans in 2005. The
first, In re O’Brien,162 involved the debtor’s attempt to dis-
charge a student loan funded by a private lender and merely
guaranteed by a nonprofit organization.163 Since the nonprof-
it entity provided no money that was loaned to the debtor, the
debtor argued that the loan was not “funded” by the entity
and therefore did not fall within the strict parameters of
Section 523(a)(8) of the Code making educational loans
nondischargeable.164 The Second Circuit agreed with the
analysis of the lower court that the term “funded” in Section
523(a)(8) pertains not to the loan itself, but to the program
under which the loan was issued and therefore the loan was a
nondischargeable educational loan.165

In the second case analyzing Section 523(a)(8), the Court
considered whether Chapter 13 debtors could discharge a stu-
dent loan to which the section applies by way of the inclusion
of a provision in their Chapter 13 plan.166 The plan, which
was confirmed by the bankruptcy court on notice to the edu-
cational lender as well as the other creditors, provided that
“the confirmation of this Plan will constitute a finding that
excepting the debtor’s [sic] educational loans from discharge
will impose an undue hardship upon the debtors.”167 A year
after confirmation the debtors borrowed money and paid off
the remaining liability under their plan and a discharge order
was entered.168 Ultimately as a result of collection activity,
the discharge issue came to the attention of the educational
lender. Just over a year after the entry of the discharge, the
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lender commenced an adversary proceeding seeking a deter-
mination in the bankruptcy court that the loan was not dis-
charged.169 After a discussion of the binding effect of the
confirmation order on the creditors, the court adopted the posi-
tion of the Ninth Circuit and others on the issue: “the confirmed
plan has no preclusive effect on issues that must be brought by
an adversary proceeding, or were not sufficiently evidenced in
a plan to provide adequate notice to the creditor."170

N. Section 541—Property of the Estate
In an unpublished decision in the case of In re Ames

Department Stores,171 the United States Court of Appeals for
the Second Circuit applied the rule of a 1984 decision172 that
requires an analysis of substance over form when creditors
and debtors enter a contract that has the hallmarks of a trust
relationship. While the contract between the parties provides
that all proceeds of the sale of the creditor’s merchandise
would be the creditor’s property held in trust for the creditor
by the debtor, the court looked to the actual conduct of busi-
ness between the parties to find that the debtor in fact com-
mingled the proceeds with its general funds, used them for its
own purposes and then paid the creditor from its general
funds.173 “…[A]dding the words ‘trust’ or ‘agency’ to a con-
tract does not, without more, convert an ordinary debtor-
creditor relationship into a trust or agency relationship.”174
Thus the proceeds were assets of the estate.
O. Section 544—Trustee as Lien Creditor and as Successor to

Certain Creditors and Purchasers
In the case of In re Sharp International Corporation,175

the United States Court of Appeals for the Second Circuit
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affirmed the dismissal of a complex of actions including
fraudulent conveyance and aiding and abetting breach of
fiduciary duties that the debtor, through its court-appointed
representatives, had brought against the debtor’s secured
lender. The corporate principals had caused the debtor to bor-
row money from State Street Bank and Trust granting it a
first secured position, and then also had raised money from
investors who received subordinated notes.176 The principals
pocketed a substantial part of the money and also used about
$12 million of the money raised from the note holders to
repay the bank.177 The complaint alleged that the bank
induced, participated in and concealed the fraud to the detri-
ment of the other lenders; however, instead the court found
that the bank suspected wrongdoing, investigated, and used
the information it learned to ensure it would not be the vic-
tim.178 The court wrote: “On the one hand, this seems repug-
nant; on the other hand, [the bank’s investigator’s] discovery
that Sharp was rife with fraud was an asset of State Street,
and State Street had a fiduciary duty to use that asset to pro-
tect its own shareholders, if it legally could.”179 Regarding
inducement, the court found that demanding payment may
add pressure to a debtor, but it is not “a corrupt inducement
that would create aider and abettor liability.”180 Finally, the
repayment of a bona fide debt from whatever source, even if
the bank knew the source was tainted, and the crediting to the
loan of the full dollar amount of the payment could not be a
fraudulent conveyance, but at worst a preference.181

In a case involving an improperly executed mortgage,
Bankruptcy Judge Krechevsky denied the Chapter 7 trustee’s
proposed compromise.182 In the Blesso case the mortgagee
had obtained an order granting it relief from the automatic
stay and had proceeded to foreclose on what it thought was
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its collateral, real property in Hebron, Connecticut.183
However after the foreclosure judgment was entered, the
mortgagee found that, while the note and mortgage were exe-
cuted by Mr. Blesso, the title was held in the name of Mrs.
Blesso.184 The trustee sought to settle the dispute over the
validity of the mortgage. Even with the improper execution
of the documentation the mortgagee asserted that it held an
equitable lien on the property.185 Although the property’s
full value was $180,000, the trustee sought approval of a set-
tlement for the sum of $10,000.186 Quoting Connecticut
National Bank v. Lorenzato,187 the court noted that, in
Connecticut, “[A] mortgage deed that is imperfectly execut-
ed…is a nullity.”188 The Court urged the trustee to investi-
gate further the trustee’s status under Section 544(a) as a
judicial lien creditor and as a bona fide purchaser of real
property as of the date the filing of the petition in bankrupt-
cy.189 Judge Krechevsky denied the compromise requested
under Rule 9019, F.R. Bankr. P., as it failed to meet “the low-
est point in the range of reasonableness,” which was required
by the Second Circuit’s decision in W.T. Grant.190

P. Section 547—Preferences
Bankruptcy Judge Weil denied summary judgment to the

debtor and creditor on an ordinary course of business defense
to the preference action of Ice Cream Liquidation, Inc. against
a NewYork electric power company, Niagara Mohawk Power
Corp.191 In part the case provides an example of why the pref-
erence law was modified in BAPCPA. The question is what
constitutes ordinary business terms in an industry. The answer
here was ordinary business terms include the application of a
regulatory scheme that dictates agreement on a repayment
schedule when the debtor has fallen behind in payments.192
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Citing the Second Circuit in the case of In re Roblin
Industries, the court wrote that “ordinary business terms”
could encompass a situation where the terms of repayment are
“ordinary for industry participants under financial distress.”193
The court denied summary judgment in the Ice Cream
Liquidation decision, noting that the creditor-defendant in the
preference action must demonstrate such practice is common
in the industry by a preponderance of the evidence.194

BAPCPA has finally provided some relief in this area for
preference defendants.195 The ordinary course of business
defense is modified in one critical way. Formerly the defen-
dant had to demonstrate all three elements of the ordinary
course defense: (1) debt incurred, and (2) payment made,
both in the ordinary course of business between the parties,
and (3) payment made according to ordinary business terms.
This third element, almost necessarily requiring expert testi-
mony, is now an optional alternative. Under BAPCPA, the
defense requires proving that the debt was incurred in the
ordinary course of business between the parties, and either
(1) made in the ordinary course of business of the parties or
(2) made according to ordinary business terms. Although the
Ice Cream Liquidation case might still have to go to trial, this
is one BAPCPA change that may actually clarify and simpli-
fy a common bankruptcy dispute.

In a state court proceeding196 a preference defendant-bank
sued a nonbankrupt guarantor of its debt after a bankruptcy
trustee had collected $50,000 from the bank on a preference
theory. The bank had received payment on the note of a cor-
porate debtor from one of the three individual guarantors and
had released the note and security instruments. Within 90
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days the payer filed a Chapter 7 case, followed by another
Chapter 7 case of the corporation. When one of the trustees
collected from the bank in a preference action, the bank pur-
sued one of the solvent guarantors in state court. The
Superior Court likened the pre-bankruptcy release of the note
and security instruments to a mistake, or to a release in con-
sideration for a bad check.197 The court wrote, “[T]he bank-
ruptcy laws nullified a portion of the payment and reinstated
the remaining portion of the debt.”198

Q. Section 707—Dismissal
With BAPCPA’s huge transformation of Section 707, tak-

ing the section from a couple of paragraphs to a half dozen
pages, one might anticipate significant litigation in the future.
In 2005 only one unpublished decision was issued by the
United States Court of Appeals for the Second Circuit. In the
case of Owens v. Owens,199 the debtor’s wife tried to get the
Chapter 7 case dismissed alleging a bad faith attempt by Mr.
Owens to use the bankruptcy discharge to leave her destitute.
Asking the court to dismiss for cause under Section 707(a),
which remains intact after BAPCPA, the debtor’s wife failed
to make her case. The court “declined to draw the inference
of abuse urged by Ms. Owens, particularly in light of con-
trary evidence indicating a history of Mr. Owens meeting his
obligations to his former wife.”200 The court cited the Sixth
Circuit case of In re Zick to support a stringent standard for
bad faith under Section 707(a).201

R. Section 727—Discharge
The United States District Court affirmed Chief

Bankruptcy Judge Dabrowski’s decision in the Cacioli
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Chapter 7 case202 arising under Code Section 727(a). The
case involved allegations under Section 727(a)(3) relating to
concealing or failing to preserve financial records, and
Section 727(a)(5) relating to failing to explain loss of assets.
The bankruptcy court found that the debtor’s failure to main-
tain adequate records was justified.203 The court applied the
standards set forth in Judge Krechevsky’s 2001 Blonder deci-
sion204 to determine that it was not unreasonable for the
debtor to rely on his business partner to maintain records.205

S. Section 1129—Confirmation of Plan
The United States Court of Appeals for the Second Circuit

issued a decision206 discussing absolute priority in the con-
text of security warrants distributed under a confirmed plan
and influenced by the “X-clause” of the pre-bankruptcy sub-
ordinated indenture agreement. The court also criticized cer-
tain third-party releases under the plan. Nevertheless, in the
end the case turned on equitable mootness.207 InMetromedia
Fiber Network, Inc., the subordinated note-holders argued
that the X-clause in their subordination agreement should
except warrants they received in the plan of reorganization
from being reallocated to the senior debt-holders despite the
absolute priority rule.208 The X-clause excepts from the
requirement of reallocation, in the case of dissolution or liq-
uidation, securities issued in connection with a reorganiza-
tion of the debtor that are fully subordinated to the securities
received by the senior debt-holders.209 In the Metromedia
Fiber Networks case the Court found that the security war-
rants that were issued to the two groups were identical and
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improper under the absolute priority rule.210
While the discharge provisions of the Code generally

apply to and protect the debtor,211 it is not uncommon for
debtors to seek protection pursuant to a plan and confirma-
tion order for a variety of parties such as officers, directors,
shareholders and other guarantors. In Metromedia Fiber
Networks the Second Circuit panel addressed the propriety of
a release and injunction protecting a trust that contributed
significant consideration to the reorganization.212 Citing its
decision in SEC v. Drexel Burnham Lambert Group, Inc., the
court said that nondebtor releases are appropriate where the
injunctive protection of the third parties “plays an important
part in the debtor’s reorganization plan.”213 The court under-
scored that nondebtor releases should be rarely used for var-
ious reasons. The court wrote:

…[A] nondebtor release is a device that lends itself to abuse.
By it, a nondebtor can shield itself from liability to third par-
ties. In form, it is a release; in effect, it may operate as a bank-
ruptcy discharge arranged without a filing and without the
safeguards of the Code. The potential for abuse is heightened
when releases afford blanket immunity. Here, the releases
protect against any claims relating to the debtor, “whether for
tort, fraud, contract, violations of federal or state securities
laws, or otherwise, whether known or unknown, foreseen or
unforeseen, liquidated or unliquidated, fixed or contingent,
matured or unmatured.”214
The court found that in this case the only basis noted to

support the nondebtor releases was the substantial contribu-
tion of the trust.215 The releases should not have been
approved “absent the finding that truly unusual circumstances
render the release terms important to success of the plan.”216
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Finally even with the court determining that significant
problems arose from the security warrants and from the non-
debtor releases, the court could not overturn the confirma-
tion.217 The appellants had failed to obtain a stay of the con-
firmation order pending appeal, and they had not requested
an expedited appeal.218 After taking note of the many actions
already taken pursuant to the plan, the court found the appeal
was moot on equitable grounds: “It appears that all these
things have been done, and that none of the completed trans-
actions can be undone without violence to the overall
arrangements. In any event, we cannot predict what will hap-
pen if this settlement is in any part altered.” 219

In Ice Cream Liquidation the bankruptcy court also had
occasion to address whether the post-confirmation debtor had
properly preserved its right under the terms of its plan to pur-
sue turnover and preference claims.220 The court notes that
the rights of action provided for in Chapter 5 of the
Bankruptcy Code can be preserved for the post-confirmation
debtor pursuant to Section 1123(b)(3)(B) of the Code. The
right must be preserved by court order which can be the con-
firmation.221 However, in this case the plan failed to specif-
ically provide for preservation of turnover actions pursuant to
Section 542, but did provide for preservation of preference
rights.222 With respect to preferences, the plan authorized the
debtor to prosecute actions pursuant to Sections 547 and 550,
and even without further specificity the court found this pro-
vision sufficient to protect the debtor’s standing in its post-
confirmation action.223
T. Section 1322—Contents of Plan

In the Chapter 13 case of In re Carpenter224 the bankrupt-
cy court construed the effect of acceleration, and of a state
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court judgment of foreclosure by sale on a mortgage loan
issued under Title V of the Housing Act of 1949. The mort-
gage provided under certain terms and conditions for gov-
ernment subsidy of low-income borrowers in rural areas. The
subsidy was realized in the form of reduction in the amount
of monthly payment from that required under the note.225
When a loan goes into default, the Department of
Agriculture, which administers the program, asserts the sub-
sidy is withdrawn and the loan can be accelerated. In the
Carpenter case the debtor proposed a plan as allowed in
Section 1322(a)(5) to cure the mortgage arrearages and main-
tain current monthly payments. Under such a plan the mort-
gage is reinstated if it has been previously accelerated, but
the effect of reinstatement is where the difficulties begin. The
debtor insisted that the reinstatement includes the reinstate-
ment of the subsidy and its application to the missed pay-
ments that comprised the arrearages that must be cured.226
The court found that in fact the “de-acceleration” effected
pursuant to the provisions of Section 1322 reinstated the
rights of the parties as they existed just prior to the filing of
the petition in bankruptcy.227 The court wrote: “The arrear-
age must be determined under the terms of the agreements
and regulations applicable to the debt as it exists prior to its
‘de-acceleration,’ rather than by looking to what might have
been had no default occurred.”228
U. Section 1327—Effect of Confirmation

The bankruptcy court considered the binding effect of the
Chapter 13 confirmation order in the case of In re Tessier.229
Under Code Section 1327(a), a plan binds creditors “whether
or not the claim of such creditor is provided for by the plan,
and whether or not such creditor has objected to, has accepted,
or has rejected the plan.”230 The Tessiers sought to bind their
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auto lender to a provision of the plan that essentially subordi-
nated its unsecured deficiency claim. At first the debtors filed
a plan that provided for no payment to unsecured creditors and
provided that the secured car loan creditor would receive the
voluntary return of its collateral in full satisfaction of its time-
ly filed secured claim.231 On the date of confirmation hearing
the debtors filed an amended plan that changed the treatment
of the unsecured creditors from no payment to full payment. It
still contained the provision offering the car in full settlement
of the car loan.233 This amended plan was confirmed. The auto
lender filed an amended claim for its deficiency, which the
court allowed over objection as an amendment of the timely
filed secured claim. Further, the court ruled that, without suf-
ficient notice to apprise the auto lender of the modification of
its rights as an unsecured creditor to receive full payment
under the confirmed amended plan, the auto lender is not
bound by the confirmation. Thus the debtors’ objection to the
lender’s deficiency claim was overruled.234

V. Appeals
In a matter of first impression in the Second Circuit, the

United States Court of Appeals for the Second Circuit ruled
that the failure to timely file a notice of appeal pursuant to
Rule 8002(a) of the Federal Rules of Bankruptcy Procedure
is a jurisdictionally fatal error.235 Fifteen days after entry of
an order denying the reinstatement of the stay in his Chapter
13 proceeding, the pro se debtor in the case of In re Siemon
filed a notice of appeal.236 The district court dismissed the
appeal as filed after the 10-day appeal period of Rule
8002(a).237 On a timely appeal to the Second Circuit from
the dismissal order, the court cited the advisory committee
note to the bankruptcy rule that shows the rule is based on
Rule 4(a) of the Federal Rules of Appellate Procedure. The
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court further stated that the time limit in Rule 4(a) is unques-
tionably jurisdictional.238 Thus the court held that “in the
absence of a timely notice of appeal in the district court, the
district court is without jurisdiction to consider the appeal,
regardless of whether the appellant can demonstrate ‘excus-
able neglect.’”239

Rule 8002 has a sub-part that in some instances may save
a party from the strict compliance required by the Siemon
case. If the prospective appellant has failed to file a timely
appeal or a timely motion to extend the time to appeal, it can
still file in the bankruptcy court for up to 20 days after the
deadline for the notice of appeal a motion to extend the time
to appeal if it can establish excusable neglect.240 In the case
of In re Marra241 the bankruptcy court applied the standards
for excusable neglect set forth in the 1993 Pioneer242 deci-
sion of the United States Supreme Court, looking for a
default "caused by inadvertence, mistake, or carelessness, as
well as by intervening circumstances beyond the party's con-
trol"243 and examining the length of delay, any prejudice that
it caused, the reasons for it and the party’s good faith.244 In
Marra the prospective appellant attempted, and failed, to
prove excusable neglect without testimony or documentary
evidence.245 Thus, the motion to extend the time to appeal
was denied.246

Rule 8005 of the Federal Rules of Bankruptcy Procedure
establishes procedure for obtaining a stay of a judgment or
order of the bankruptcy judge pending an appeal. It requires
that the request “ordinarily” be made first to the bankruptcy
court and then to the district court. The court is authorized to
fashion a wide range of relief and to require a bond where
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appropriate. In the Norwich Historic Preservation Trust
case,247 the pro se appellant’s request for stay of a sale of prop-
erty by the bankruptcy trustee was rejected by the bankruptcy
court, and again by the district court.248 The court summarized
the legal standard in the Second Circuit as follows:

The Second Circuit has established a four-part test for deter-
mining whether to grant a stay pending a bankruptcy appeal,
which focuses on the following factors:
(1) whether the movant will suffer irreparable injury absent a
stay, (2) whether a party will suffer substantial injury if a stay
is issued, (3) whether the movant has demonstrated a "sub-
stantial possibility, although less than a likelihood, of suc-
cess" on appeal, and (4) the public interests that may be
affected.249
While accepting, arguendo, only that the mooting of the

appeal as urged by the appellant is sufficient reason in this
particular case to find irreparable harm in denying the stay,
which the court noted does not necessarily follow in all cases,
the pro se appellant still failed to provide any credible foun-
dation on the other three elements of the standard and the
stay was denied.250

Finally, in a case where there was a timely notice of
appeal, but subsequent failure of the appellant to comply with
the rules of procedure, the United States Court of Appeals for
the Second Circuit found that, under Rules 8006 and
9006(b)(1) of the Federal Rules of Bankruptcy Procedure, the
district court had not abused its discretion in dismissing the
proceeding.251 The dismissal was caused by the appellant’s
failure to timely file a designation of the record and statement
of issues as required by Rule 8006 and her further failure to
demonstrate excusable neglect that could have allowed her a
further opportunity to correct the problem pursuant to Rule
9006(b)(1). The Court applied the Pioneer standards for
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excusable neglect,252 as made more stringent under its deci-
sion in Canfield v. Van Atta Buick/GMC Truck, Inc.253
Canfield contrasted vague and ambiguous rules that might
more likely give rise to excusable neglect with rules that are
clear: “failure to follow the clear dictates of a court rule will
generally not constitute such excusable neglect. …Where
…the rule is entirely clear, we continue to expect that a party
claiming excusable neglect will, in the ordinary course, lose
under the Pioneer test.”254 The court in Lynch said of
Canfield, “We believe that Canfield’s gloss on Pioneer albeit
made in [the context of Rule 60(b), F.R.C.P], must also gov-
ern the meaning of excusable neglect in the context of
Pioneer itself—that is, bankruptcy, and specifically, the
interpretation of Rule 9006(b)(1).”255 Finding the dictate of
Rule 8006 unambiguous, the court held that the district judge
had not abused his discretion in finding no excusable neglect
and dismissing the debtor’s appeal.256 The appellant also
raised for the first time in the case whether Rule 8001(a)
instead of Rule 9006(b) (1) should apply. Rule 8001(a) says
that an appellant’s taking of any actions other than the filing
of a notice of appeal does not affect the validity of the appeal.
Although the court notes its addressing of this issue, not pre-
viously raised by the appellant in the litigation, is dicta, it
continues explaining that Rule 8001(a) may dictate against
dismissal in certain circumstances, but where the appeal is
precluded without the action at issue, Rule 9006(b)(1)
applies. Without a showing of excusable neglect, dismissal is
the only appropriate result and appellant’s resort to Rule
8001(a) would be to no avail.257

III. CONCLUSION

While bankruptcy filings may not reach the pre-BAPCPA
levels exhibited for the first three quarters of 2005 for some
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period of time, the significant changes implemented by the
new law should generate plenty of issues for bankruptcy liti-
gation. The next survey likely will include a mix of cases
applying the prior law to existing cases and the new law to
cases filed after October 17, 2005. In addition, with at least
one new appointee to the United States Supreme Court, pend-
ing appeals that may reach the Court may merit particular
scrutiny in 2006.
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2005 CONNECTICUT REAL PROPERTY
LAW DEVELOPMENTS

BY NICHOLAS D. LUNDGREN*

I. INTRODUCTION
The many important developments in Connecticut real

property law during 2005 may be drowned out by Kelo v. City
of New London1 and the reverberations being felt in legisla-
tures here and elsewhere, but such a result would be unfortu-
nate. Within the broad category of “real property”, many
important statutory and common law developments occurred
last year. The intent of this Review is to highlight at least
some of these developments, whether they suggest emerging
trends or address significant discrete issues. Of course, sig-
nificance is in the eye of the beholder and defining what does
and does not fit under the real property tent is a subjective
exercise. This is a modest effort, despite these limitations, to
reflect some of the breadth and depth of the year’s highlights
in matters concerning eminent domain, zoning, conveyances,
wetlands and other environmental issues, easements, com-
mon interest communities, real estate brokers, title insurance
companies, leasing, adverse possession, real property liens
and sovereign immunity.2

A. Eminent Domain
Only time will tell whether Kelo will have the far-reaching

effects that the dissenting justices predict. For Connecticut,
the issues underlying Kelo will almost certainly continue to
be debated in the public sphere. New legislation at local,
state and federal levels may also be pursued to resolve the
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competing interests. Draft legislation was introduced during
the 2005 special session to restrict the use of eminent domain
powers and to revise the process through which municipali-
ties exercise such powers for redevelopment and economic
development purposes.3 While neither of these bills was
enacted, additional legislative efforts are likely during the
2006 session. Although a proper treatment of Kelo and its
context is beyond the scope of this Article, it would be
impossible to survey the significant developments in real
property law in 2005 without providing at least a brief treat-
ment of the case.

The underlying facts of the case are undoubtedly familiar.
The City of New London, which has wrestled with decades
of economic and population decline, had, by 1998, an unem-
ployment rate almost twice that of the rest of the state and its
lowest population since 1920. Fifty-five percent of the prop-
erty in the city is tax exempt, severely restricting the city’s
capacity to invest in economic development and attract new
businesses and residents given the critical role of property
taxes on local budgets in the state. In 2000, following a plan-
ning process supported by state funds and reviewed by vari-
ous city and state agencies, the city approved a development
plan targeting redevelopment in the Fort Trumbull area to
create over 1,000 jobs, increase taxes and other city revenues
and revitalize the local economy. The New London
Development Corporation (“NLDC”), a private nonprofit
corporation, was chosen to act as the development agent for
the plan. The nine plaintiffs collectively owned fifteen prop-
erties in the Fort Trumbull area, none of which was claimed
to be blighted or otherwise in poor condition. The area with-
in the development plan’s scope is located immediately north
of Pfizer Inc.’s new $300 million research facility. Proposed
development agreements negotiated by NLDC included
potential terms providing developers with 99-year ground
leases for portions of the site for nominal rent.

The United States Supreme Court granted certiorari in
2004 following the Connecticut Supreme Court’s decision
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earlier that year holding that the city’s proposed taking of the
plaintiffs’ property was authorized by state law,4 “reasonably
necessary” to effectuate the city’s intended public use,5
undertaken for “reasonably foreseeable needs”6 and, there-
fore, valid. The question before the Supreme Court was
whether the city’s decision to take property for the purpose of
economic development satisfied the “public use” requirement
of the Fifth Amendment.7

Writing for the majority, Justice Stevens opined that Kelo
was neither a situation involving the taking of land “for the
purpose of conferring a private benefit for a particular private
party,”8 nor a taking for use by the general public.9 Instead,
Justice Stevens rooted the holding in “the broader and more
natural interpretation of public use as “public purpose.”10
Relying on Berman v. Parker,11 Hawaii Housing Authority v.
Midkiff 12 and Ruckelshaus v. Monsanto Co.,13 Justice
Stevens asserted that the “public use” doctrine has necessar-
ily evolved over time in response to changed circumstances,
which, in the case of Kelo, included the validity of takings in
the context of an economic development plan that the city has
found will “provide appreciable benefits to the community.”14
Justice Stevens refused to exempt economic development
from the potential project as a public purpose or to impose a
higher standard of review, such as the “reasonable certainty”
of the actual accrual of public benefits.15 As to these matters,
the majority held, the legislature deserves deference.

In his concurring opinion, Justice Kennedy addressed the
issue at the heart of both of the dissenting opinions, namely
the possibility that takings may be designed to take property
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from one private party and given to another under the guise
that such a transfer achieves a public purpose. Justice
Kennedy reasoned that such pretextual takings would not
pass muster under the Court’s rational basis review.
According to Justice Kennedy, “a court confronted with a
plausible accusation of impermissible favoritism to private
parties should treat the objection as a serious one and review
the record to see if it has merit, though with the presumption
that the government’s actions were reasonable and intended
to serve a public purpose.”16 Finding no support for such an
invalid purpose in the record, Justice Kennedy concluded that
the case survived rational basis review.

The respective dissents of Justices O’Connor and Thomas
take different tacks. Justice O’Connor acknowledged that “in
certain circumstances and to meet certain exigencies, takings
that serve a public purpose also satisfy the Constitution even
if the property is destined for subsequent private use.”17
However, the holdings in Berman andMidkiff, she asserts, are
limited to the extent both takings were found by the relevant
legislative body to be necessary to remedy a harmful use of
the property. In contrast, she opined, the majority’s opinion
sanctions the taking of a private property being put to ordi-
nary private use “so long as the new use is predicted to gen-
erate some secondary benefit for the public.”18 Since “near-
ly any lawful use of real private property can be said to gen-
erate some incidental benefit to the public,”19 the Fifth
Amendment’s public use restriction is rendered meaningless
under majority view. Moreover, Justice O’Connor observed,
the preoccupation in the majority opinion and Justice
Kennedy’s concurrence with detecting an invalid intent under
the guise of public purpose, is “theoretically flawed” since
even such a transfer could produce a salutary public benefit.
In other words, if the government can compel the transfer of
property from one private party to another to create a public
benefit then it should not matter whether the government also
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intended to benefit the transferee. Finally, Justice O’Connor,
makes the point, echoed by Justice Thomas, that although
Kelo opens the door for any private party’s property to be
taken for the benefit of another, the brunt of such takings will
inevitably fall primarily on the politically and economically
disempowered.20

Justice Thomas’ dissent asserts that a “natural reading” of
the Fifth Amendment requires even stricter limits on eminent
domain powers than those accepted by Justice O’Connor. In
his view, the “public use” requirement can only be met where
the subject property will actually be used by either the gen-
eral public or the government.

Though far and away the most conspicuous eminent
domain case decided in 2005, Kelo was not the only signifi-
cant case in this area decided last year. Four Connecticut
Supreme Court cases are particularly noteworthy.

First, in Town of Wallingford v. Werbiski 21 the court
addressed the question whether under Connecticut General
Statutes Section 7-148(c)(b)(A)(iii)22 a municipality may
enter upon privately owned land to determine the feasibility
of creating a “public improvement” thereon. Walter and
Joyce Werbiski own a farmland property in an area of
Wallingford not served by roads or utilities but which the
town was considering developing to allow for the expansion
of a nearby industrial park. On appeal from the trial court,
which had held in favor of the town and granted a permanent
injunction allowing the entry of the town’s surveyor onto the
Werbiski property, the court held that “public improvements”
are not limited to projects already in existence or which have
been approved and funded by the municipality. The court’s
rationale was partly pragmatic, allowing the municipality a
right to determine the feasibility of a public works project
prior to undertaking the frequently costly and adversarial
condemnation process rather than vice versa. In a concurring
opinion, Justice Borden proposed a slightly higher standard
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than that of the majority. Justice Borden’s reading of the
statute would require that the municipality actually hold a
vote to undertake the public improvement provided the feasi-
bility study results are satisfactory, rather than merely con-
template doing so.

The second case involved the question whether a particu-
lar action by the state actually constituted a taking. In 184
Windsor Avenue, LLC v. State,23 the plaintiff property owner
argued that the refusal by the state to pay amounts due under
the tax escalation provision of two lease agreements consti-
tuted a taking without just compensation. The lease agree-
ments at issue had been based on a lease proposal outline
drafted by an assistant attorney general, signed by the
Commissioner of the Department of Public Works and
approved by the Chairman of the State Properties Review
Board (“Review Board”). However, after the execution of
the leases by the Commissioner and the approval of the
Review Board, the leases were subsequently amended to pro-
vide for an earlier base date from which tax increases would
be calculated and re-executed. The court held that the lack of
approval by the Review Board for the amended provision
rendered it invalid and unenforceable. As a result, the plain-
tiff had no property interest in the alleged amounts due and
therefore nothing was taken.

At issue in two other cases decided by the Connecticut
Supreme Court was not whether a particular taking was valid
or even a taking at all, but rather whether the property inter-
est being taken was properly valued. In Albahary v. City of
Bristol 24 the city had polluted the groundwater at the plain-
tiffs’ property as a result of leachate originating from the
city’s abutting landfill. The city and the Department of
Environmental Protection (“DEP”) entered into a consent
order that, among other things, gave the city the option of
acquiring control rights over all of the polluted groundwater,
including the groundwater beneath the plaintiffs’ property.
After obtaining authority from the state to condemn property
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beyond its borders to comply with the consent order, the city
initiated condemnation proceedings to take an easement over
a portion of the plaintiffs’ property for access, data gathering
and remediation activities.

The plaintiffs appealed, arguing both that the proper valu-
ation formula must include pre-taking damages (i.e., the
damage caused by the pollution) as well as post-taking dam-
ages and that with respect to the post-taking damages, the
value of the loss must take into account the possible use of
the property for something other than its current use, sand
and gravel extraction. Simultaneously, the plaintiffs brought
a case against the city in federal court seeking damages and
injunctive relief on ten counts, including the violation of fed-
eral environmental statutes and for public and private nui-
sance, trespass, inverse condemnation and strict liability. The
federal court held, in short, that the plaintiffs had proven
most of their claims (though not the inverse condemnation
claim) but given the nature of the harm were entitled to only
an alternative supply of potable water and an indemnity
against third party claims. The trial court considered this
result and held that the plaintiffs were only entitled to a val-
uation based on the value of the property at the time of the
proposed taking, in its polluted condition, less the value of
the property subject to the easement. The appellate court
took a broader view and held that the proper valuation would
include pre-taking damages caused by the condemning
authority but that any claim for pre-taking damages in this
case was barred by collateral estoppel since the inverse con-
demnation claim was actually litigated in the federal action.
The Connecticut Supreme Court acknowledged that the ques-
tion whether “pretaking property damages caused by a con-
demnor are recoverable in a condemnation proceeding”25
was a question of first impression but, by analogy to its hold-
ing in Plunske v. Wood,26 it concluded that as long as the
damage was the “necessary, natural and proximate result of a
public use, and the claim for compensation was not otherwise
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barred,”27 the totality of the plaintiffs’ damages, both pre-tak-
ing and post-taking, were appropriate for the valuation of the
taking. The court held further that such a bar did exist in that
the federal court’s ruling already addressed the plaintiffs’
pre-taking claims and had ordered the relief appropriate for
the pre-taking diminution of value.28

The case of City of New London v. Foss and Bourke,
Inc.,29 also concerns a question of first impression in
Connecticut. The question before the court was whether the
trial and appellate courts had correctly determined that the
assembled economic unit doctrine (“AEUD”) was applicable
to the valuation of a particular property taken by the city pur-
suant to its eminent domain powers. The AEUD is a princi-
ple requiring that the value of additional personal property
and fixtures that cannot be economically moved to the new
location be included together with the real property. Also to
be included would be the value of any unique building locat-
ed on the condemned property if the building is necessary for
the business and no substitute is available within a reasonable
distance. After reviewing the record, the court determined
that there was inadequate evidence in the record to determine
whether the AEUD principle should be applied in this
instance and therefore declined to decide whether it has been
implicitly adopted or should be prospectively adopted in
Connecticut but rather dismissed the appeal without preju-
dice should the issue arise again.

Another question of first impression was decided in Town
of Branford v. Thomas Santa Barbara, Jr.,30 an unreported
Superior Court case. Branford had filed a statement of com-
pensation in connection with condemnation proceedings
relating to a property owned by the defendants. Unsatisfied
by the proffered amount, which Branford had deposited with

46 CONNECTICUT BAR JOURNAL [Vol. 80

27 Albahary, 276 Conn. at 440.
28 Albahary serves as a reminder of that challenges to takings are fraught with

traps for the unwary, no less so following last year’s Supreme Court decision in San
Remo Hotel, L.P. v. City and County of San Francisco, 125 S. Ct. 2491 (2005), which
addressed Fifth Amendment and federalism issues arising from a property owner’s
coterminous suits in state and federal court.

29 286 Conn. 522 (2005).
30 2005 Conn. Super. Ct. LEXIS 2486 (Conn. Super. Ct. Sept. 20, 2005).



the clerk of the court, the property owners filed an offer of
judgment pursuant to Connecticut General Statutes §§ 52-
192a et seq.31 in an amount $2.8 million in excess of the pro-
posed compensation. Under subsection (a) of Section 52-
192a, a plaintiff may, in a civil action seeking recovery of
money damages, file such an offer of judgment and, if it is
not accepted and the plaintiff recovers an amount equal to or
greater than the offer, the plaintiff is entitled to interest on the
offer amount. By filing the offer of judgment, the plaintiffs
not only asserted the right to receive a significant potential
award of interest but also raised the stakes for the defendant
in the event that it was found to have undervalued the prop-
erty subject to the taking. However, after highlighting the
various ways in which the nomenclature set forth in Section
52-192a makes for an awkward fit in the eminent domain
context, the court concluded that the statute is inapplicable to
eminent domain cases since more specifically tailored
statutes already provide a regime for pre-hearing disputes
regarding damages amounts.32

B. Zoning
Reflecting the unusual attention that land use and plan-

ning issues received at the Supreme Court in 2005, numerous
important Connecticut land use cases were decided last year.
Among these cases, zoning issues predominated.
The case of Murphy v. New Milford Zoning Commission33

may either be part of the tradition of zoning controversies pit-
ting religiously motivated private citizens against local plan-
ning bodies or a portent of new heightened sensitivities sur-
rounding issues of faith in the public domain. Regardless, the
dispute was viewed to be of sufficient importance that the
United States intervened and numerous amicus curiae briefs
were submitted. The Murphys owned a single family home
located on a cul-de-sac in NewMilford. Since 1994 they have
held prayer meetings in their home, to which up to sixty peo-
ple had attended from time to time. In response to complaints
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from neighbors regarding noise and traffic concerns, New
Milford’s zoning enforcement officer (“ZEO”) investigated
and advised the Murphys that the meetings violated the zon-
ing regulations. Within two days, the Murphys brought suit in
federal court against the town on various constitutional and
statutory grounds.34 Soon thereafter, the ZEO issued a formal
cease and desist order, which the Murphys did not appeal. On
appeal from the district court, the Second Circuit applied the
two prong ripeness test under Williamson County Regional
Planning Commission v. Hamilton Bank,35 which requires that
a plaintiff show both that it has obtained “a final definitive
position” as to how the subject property can be used in accor-
dance with the zoning regulations at issue and that it has
sought compensation for the alleged taking prior to bringing
the federal action.36 Although Williamson concerned a regu-
latory takings challenge, the court noted that the analysis
applies more broadly since the same practical and normative
values, including the creation of a full record, clarification of
the exact application of a regulation to the plaintiff, avoiding
unnecessary judicial entanglement and recognition of the
uniquely local concerns of land use regulation, are critical in
both contexts. In the absence of any showing of harm result-
ing from an appeal of the cease and desist order or any show-
ing of discriminatory intent by the town, zoning commission-
er or ZEO, the court held that the matter was not ripe and that
the Murphys could not proceed with their federal claims until
they had obtained a final, definitive position from the zoning
authority as to how their property can be used.

In Carr v. Planning & Zoning Commission,37 the
Connecticut Supreme Court addressed another perennial hot
topic, affordable housing development under Connecticut
General Statutes Section 8-30g et seq.38 Carr came on the
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heels of a complicated procedural history involving issues
before the planning and zoning commission and the conser-
vation commission arising from Mr. Carr’s application to
construct an affordable housing development on his twenty-
four acre, residentially zoned parcel. In its opinion, the
Connecticut Supreme Court made six major conclusions.
First, the court held that the temporary withdrawal of a wet-
lands permit before a town’s conservation commission does
not sever the zoning commission’s jurisdiction to consider an
applicant’s subdivision application and that Section 8-26 and
Section 8-7d(e) “apply only when the applicant has complied
with the requirement to submit an application to the wetlands
agency and is engaged in ongoing negotiations with the
agency.”39 Second, 2000 Conn. Acts 206 Section 1(h),40
which requires a public hearing on a proposed modification
to a subdivision application if a public hearing was held on
the original application, is procedural in nature and therefore
applies retroactively. Third, since a wetlands agency’s con-
clusion that the construction of a particular subdivision
would adversely affect wetlands “does not necessarily render
a subdivision plan practically infeasible, but may merely
present a public policy concern,”41 and does not bind a zon-
ing commission, a zoning commission must make an inde-
pendent analysis of the plan, including balancing any harm to
wetlands with the need for affordable housing. Fourth, if an
applicant submits a modified proposal pursuant to Section 8-
30g(h)42 after a denial of an original application and the trial
court holds on appeal that the proposal was wrongly denied
under Section 8 30g(g),43 the court may “wholly or partly
revise, modify, remand or reverse” the zoning commission’s
decision.44 To the extent such a conclusion is inconsistent
with Pinchbeck v. Planning & Zoning Commission,45 the
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court implied that Pinchbeck should not be followed.46 Fifth,
since the conservation commission’s decision is not binding
on the zoning commission, the question whether the zoning
commission had satisfied its review obligations under
Section 8-30g(g)47 was not moot. And finally, a zoning com-
mission does not meet its obligations under Section 8
30g(g)(1)(C)48 if it merely relies on the possibility of harm to
an important public interest but must instead establish a
“quantifiable probability” that the harm cannot be avoided
and a court is within its authority to require the zoning com-
mission to take steps that are not unduly burdensome toward
that end.49
Lewis v. Planning & Zoning Commission50 addressed the

scope of standing under Section 22a-16.51 The plaintiff,
Walter Lewis, argued that the issuance of a permit by the
defendant in connection with the construction of a mall was
invalid since the zoning commission had relied on a wetlands
map that differed from the town wetlands map. The court did
not reach the substantive issue but held instead that Mr.
Lewis lacked standing in accordance with the precedent set
by Connecticut Coalition Against Millstone v. Rocque,52
which held that Section 22a-16 “does not confer standing on
a plaintiff who seeks to challenge the validity of the permit-
ting process.”53

Among the appellate court’s zoning cases in 2005, five
stand out. The first of these, Barton v. Zoning Board of
Appeals,54 also addressed a question pertaining to standing.
The plaintiff, Mary Barton, had sought standing in her capac-
ity as the ZEO of the Town of Watertown, to challenge the
issuance of a variance to a property owner to sell and recon-
dition used cars despite the applicable zoning regulations pro-
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hibiting used car dealerships. The trial court dismissed her
administrative appeal but the appellate court reversed, holding
that a ZEO is statutorily aggrieved and therefore entitled to
standing under Section 8-8(a)(1)55 where she is, as under the
Watertown zoning regulations, charged with enforcing the
decisions of the town’s zoning board of appeals.

In AvalonBay Communities, Inc. v. Zoning Commission
and AvalonBay Communities Inc. v. Inland Wetlands and
Watercourses Agency,56 the main question was whether the
town may, under the Connecticut Environmental Protection
Act (“CEPA”),57 intervene in an appeal from a denial of an
application before the town’s zoning and wetlands agencies.
The appellate court, reversing the trial court, held that the
town may intervene and that a ruling otherwise would be
contrary to the legislative intent behind Section 22a-16.58

In Smith Bros. Woodland Management, LLC v. Planning
and Zoning Commission,59 the appellate court considered the
trial court’s decision that the town’s planning and zoning
commission improperly denied the plaintiff’s application for
a special permit in connection with a mulch processing oper-
ation. The appellate court affirmed based in part on its inter-
pretation of the applicable zoning regulation, holding that a
mulch processing operation is a permitted use, but also hold-
ing that the commission had failed to meet its burden to show
substantial evidence supporting its findings where the only
evidence introduced to support the claim that the operation
would pose a health risk was testimony regarding odors ema-
nating from another, not necessarily similar mulching pro-
cessing operation in another town.

In Benson v. Zoning Board of Appeals,60 the appellate
court interpreted Section 8-13a(a),61 and more specifically,
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the meaning of the phrase “the institution of an action to
enforce.”62 According to the court, the phrase “has never
been held to mean anything other than the filing of a civil
action in court,” under either the General Statutes or appel-
late case law.63 Given the constraints of this definition, the
appellate court was obliged to hold that neither the success-
ful appeals by the abutting property owners challenging the
granting of the variances to the plaintiff nor the zoning
board’s issuance of a cease and desist order constituted an
“institution of an action to enforce” the setback regulation
and therefore the statutory period for enforcement had
expired. As a result, the plaintiff’s addition qualified as a
valid nonconforming use even though it was knowingly con-
structed several feet over the setback line while the neigh-
bor’s legal challenges to the variances were pending.

Finally, in Sydoriak v. Zoning Board of Appeals64 the
appellate court considered an aspect of the hardship doctrine.
The plaintiff, Peter Sydoriak, had purchased a triangular-
shaped lot created prior to the adoption of the town’s zoning
regulations. Without a variance, the regulations in effect at
the time of Mr. Sydoriak’s application would allow for only
a 140-square foot footprint for any new construction.
Relying on Kulak v. Zoning Board of Appeals,65 the appellate
court determined that a subsequent purchaser has the same
right that its predecessor-in-interest would have had to seek a
variance to avoid a hardship created by the enactment of a
zoning ordinance, and that such right is not lost even if the
subsequent purchaser was aware of the zoning ordinance at
the time it took title.

Several new laws enacted in 2005 reflect the increasing
importance of preserving open space, protecting working
farms and containing sprawling development.

In 2005 Conn. Act 22866 amended Section 7-34a to
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require a new thirty dollar fee for each document to be
recorded on the land records, most of which fee is deposited
in a new account for land protection, affordable housing and
historic preservation. The account funds are disbursed every
three months in equal shares to the Connecticut Commission
on Culture and Tourism, the Connecticut Housing Finance
Authority, the Department of Environmental Protection and
the Department of Agriculture. The act also amended
Section 22-26jj to provide for, among other things, a new
grant matching program to provide funding to municipalities
to promote agricultural viability (for example, through the
development and promulgation of agriculturally-friendly
land use regulations) and a new program to create a database
of proposed sales of agricultural land (the Connecticut Farm
Link Program).

2005 Conn. Act 205,67 was also enacted, among other
things, effectively modified Sections 8-23, 8-35a and 16a-27
to include new environmental and anti-sprawl considerations
in the preparation of conservation and development plans
drafted periodically by municipal planning commissions
(Section 8-23), regional planning agencies (Section 8-35a) or
the Office of Policy and Management (Section 16a-27). To
paraphrase the act, such considerations include redeveloping
and revitalizing commercial centers and areas of mixed land
uses, expanding housing opportunities and design choices to
accommodate a variety of household types and needs, con-
centrating development around transportation nodes and
along major transportation corridors to support the viability
of transportation options and land reuse, conserving and
restoring the natural environment, cultural and historical
resources and existing farmlands, protecting environmental
assets critical to public health and safety and integrating
planning efforts across all levels of government to address
issues on a local, regional and state-wide basis.68

The legislature also passed 2005 Conn. Act 263,69 effec-
tively modifying Section 8-2k such that the prohibition on
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most large construction projects within 2,000 feet of lakes
measuring five hundred or more acres were sunset on
October 1, 2006, and, in the meantime, construction of park-
ing areas is no longer excluded. Also, whereas the act had
previously not applied to reservoirs, it now applies to all
reservoirs other than storage and distribution reservoirs. A
municipality may be exempted from this limit on its zoning
regulatory powers if the municipality adopts a plan of con-
servation and development that has been revised, updated
and approved under Section 8-23.70

C. Conveyances
One of the important questions addressed by the

Connecticut courts concerning conveyances was the question
whether, and under what circumstances, waivers in a contract
of sale effectively shift the burden of defective conditions
from a seller to a purchaser. InMartinez v. Zovich,71 the plain-
tiffs purchased a property that had been advertised as, and rep-
resented by the sellers to be, a three-family residence. In fact,
the property was a legal two-family house. The contract of
sale included the not uncommon representation from the buy-
ers that they had had an opportunity to inspect the property, a
waiver against objecting to any defects that a full and com-
plete inspection would have disclosed, and a provision that the
contract superseded all prior communications and constituted
the entire agreement. The plaintiffs alleged intentional and
negligent misrepresentation. Upon the defendant’s motion,
the trial court granted summary judgment, basing its decision
on Gibson v. Capano,72 which emphasized the broad freedom
granted to parties under Connecticut law to contract with
respect to the allocation of known and unknown risks. The
appellate court reversed, distinguishing Gibson and another
precedent relied upon by the defendants, Holly Hill Holdings
v. Lowman,73 because in each of those precedents the plaintiff
had actual knowledge of the existing defective condition (ter-
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mite infestation and underground gasoline storage tanks,
respectively) but had nevertheless proceeded with the contract
of sale. The appellate court relied instead on an older prece-
dent, Warman v. Delany,74 which, like Martinez and unlike
Gibson, involved a claim of intentional and negligent misrep-
resentation and held that a claim:

that a seller’s intentional, reckless or negligent mis-
representations caused a buyer to enter into a contract
for the sale of property is a valid claim, even if the
contract that the parties entered into constituted the
entire agreement between the parties and the contract
included a clause disclaiming any representations by
the seller as to the condition of the property.75

In a similar case, Dockter v. Slowik,76 the appellate court
also favored protections for a buyer with “clean hands.” In
Dockter, the seller had stated in his residential property dis-
closure report, provided pursuant to Section 20-327b,77 that
there were no drinking water problems and had further rep-
resented that there was no problem with the well. Evidence
presented at trial suggested that the seller may have artifi-
cially enhanced the temporary capacity of the well during the
buyer’s inspection period. The well ran dry a few days after
the closing. The trial court rejected the seller’s argument,
based on the holding in Giametti v. Inspections, Inc.78 that a
seller cannot be held liable for disclosures made in the dis-
closure report. Instead, the trial court found that the failure
of the seller to disclose fully the condition of the well in the
disclosure report and in subsequent discussions with the
buyer, when he knew of serious problems with the well’s
capacity, constituted intentional misrepresentation entitling
buyer to rescission of the contract.

The holdings in Martinez and Dockter are echoed in
Dalton v. Dampf,79 an unreported superior court case that
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addressed two different types of waiver provisions. The con-
tract at issue in Dalton included both an “as-is” clause, which
also purportedly negated any representations or warranties
other than those expressly set forth in the contract and a
“death at closing” clause that stated that all representations
made in the contract terminated at closing. The court refused
to strike plaintiff’s claim for negligent misrepresentation of
water problems in the basement holding that an “as-is” dis-
claimer is only sufficient to insulate a seller from a negligent
misrepresentation claim if the buyer had prior knowledge of
the defective condition. Since the “death at closing” clause’s
effect on such a claim had not previously been addressed by
Connecticut’s courts, the court looked to foreign jurisdictions’
case law and concluded that implied covenants of honesty and
fair dealing do not allow a party “to induce another to contract
by misrepresentation of a material fact, then shield itself from
the consequences with a general disclaimer.”80 The court held
further that “since a claim of innocent misrepresentation does
not involve fraud or negligence, the policy reasons that would
favor disregarding a general disclaimer do not exist when the
misrepresentation is innocent.”81
Somorin v. Federal National Mortgage Ass’n,82 an unre-

ported superior court case, reached a result consistent with
this line of cases, holding that where the defendant seller had
“little or no direct knowledge” of the property conditions, an
“as-is” clause constituted an effective waiver of the buyer’s
claim arising from the listing agent’s misrepresentations
regarding the property.
Shea v. Lovley Development, Inc.,83 an unreported superior

court case, addressed a related issue arising under the New
Home Warranties Act (“NHWA”).84 Ms. Shea purchased a
residence from Lovley Development, Inc., a contractor in the
business of renovating and selling residences, but discovered
a year after the sale that the in-ground curtain drains had been
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improperly installed causing water to enter the basement.
The contract had expressly limited its warranties in the con-
tract to portions of the property other than the basement and
curtain drains.85 The court held that Section 47-117(c)86
requires that, consistent with the holding in Beucler v.
Lloyd,87 any limitation of express warranties subject to
NHWAmust be provided in a separate written document exe-
cuted after the execution of the original contract by the party
waiving its right to such warranty.

A claim based on negligent misrepresentation, however,
may be subject to comparative negligence principles. In
Kramer v. Petisi,88 the appellate court found that the trial
court’s instructions with respect to comparative negligence
did not mislead the jury and affirmed the jury’s conclusion
that the buyer was sixty percent contributorily negligent for
failing to obtain a survey and therefore not entitled to recov-
ery of any damages resulting from the fact that an approxi-
mately 0.22 acre area of land that was erroneously represent-
ed by the listing agent as being included in the sale was actu-
ally owned by a neighbor. Note, however, that the
Connecticut Supreme Court granted certification on
November 3, 2005 to consider whether the law of compara-
tive negligence was properly applied by the appellate court.89
McCann Real Equities Series XXII, L.L.C. v. David

McDermott Chevrolet, Inc.,90 an unreported superior court
case, stands for the proposition that clauses that state that a
sale is made “as-is,” without warranties or representations
other than those in the contract and that acceptance of the
deed and bill of sale are to be deemed full performance of all
of seller’s obligations remain alive, well and efficacious – at
least when the buyer/plaintiff’s claims are based on condi-
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tions of which it was aware prior to the closing. In McCann,
the trial court emphasized the extent of the plaintiff’s knowl-
edge of the environmental contamination at the property,
which included a basement flooded with water contaminated
with oil and apparent seepage into the concrete foundation,
and its willingness nevertheless to contract to assume the risk
of additional, as yet unknown contamination. It therefore
held that no reasonable jury could find that the plaintiff rea-
sonably relied on the defendant’s erroneous representations
as to the extent of the contamination.

Three unreported superior court cases, McCormick v.
McCormick,91 Brown v. Esposito92 and Kaplan v. Nuzzo,93 add
further weight to the view that the Connecticut Unfair Trade
Practices Act (“CUTPA”),94 does not apply to the one-time
sale of a residence by a party not otherwise in the business of
selling residences. While these cases may indicate a trend
towards the broad adoption of this view, all recognize that
there remains a split among trial courts on this issue and that
the issue has not yet been addressed by any appellate court.

Two new laws enacted in 2005 modified the rules con-
cerning the local real estate conveyance tax. 2005 Conn. Act
26895 modified the amount by which, under Section 12-
494(c), certain municipalities may increase the rate of the
local real estate conveyance tax above the level applicable to
all other municipalities.96 Whereas prior to Public Act 268,
the enumerated municipalities could opt only to increase the
local real estate conveyance tax from one quarter of a percent
to one half of a percent, the statute now allows these munic-
ipalities to elect to increase it by any lesser percentage. The
act also extended the quarter percent local conveyance tax
rate for an additional two years. 2005 Conn. Act 19097 con-
cerned the application of the real estate conveyance tax to
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inland wetlands, farm land, forest land and open space, and
provided, among other things, that property required to be set
aside as a buffer pursuant to the issuance of a wetlands per-
mit must be assessed as if it were an inland wetland or water-
course area.
D. Inland Wetlands And Watercourses And Other

Environmental Issues
The dynamic jurisprudence around the Inland Wetlands

and Watercourses Act (“IWWA”) continued to evolve in
2005, though not, perhaps, with the same degree of drama as
in 2003 and 2004.

The most notable wetlands case in 2005 was Ventres v.
Goodspeed Airport, LLC.99 In Ventres, the defendant airport
and its officer and manager (the “airport”) had caused the
clear cutting of approximately 2.5 acres of regulated wet-
lands located on adjacent property owned by the East
Haddam Land Trust (“EHLT”) and the Nature Conservancy.
The airport had not obtained a permit, in violation of Section
22a-42a(c)(1).100 The plaintiffs also brought suit against the
Nature Conservancy and EHLT. EHLT, in turn, cross
claimed against the airport.101 On appeal, the court rejected
the airport’s claim that federal aviation law preempts local
wetlands regulations. In analyzing the plaintiff’s claim that
the airport’s clear cutting violated Section 22a-42(c)(1), the
court determined that the removal of trees and the depositing
of woody remains on the ground constituted an operation
“...involving removal or deposition of material”102 and was
therefore a regulated activity, reasoning more plainly that
“[I]f the removal of all vegetation growing in a wetlands area
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was not intended to be a regulated activity, we would be hard
pressed to imagine what type of material the legislature had
in mind in enacting Section 22a-38(13).”103 The court also
rejected the airport’s reading of AvalonBay Communities,
Inc. v. Inland Wetlands Commission104 that an activity affect-
ing the vegetation growing within a wetland but not disturb-
ing the soil is beyond the reach of regulation. Instead, the
court held that under the IWWA “land” includes the vegeta-
tion and any other thing “of a permanent nature affixed there-
to or found therein.”105 In the opinion of the court, the same
underlying actions also constituted a violation under Section
22a-16 since the wide-ranging deleterious impacts of the
clear cutting on diverse species of plants and animals and the
function of the immediate wetlands, Chapman’s Pond and the
Connecticut River. The court’s ruling in Rocque v. Mellon,106
a related case brought by the DEP Commissioner against the
sole owner of the airport on the basis of the same events and
decided the same day, was consistent with Ventres.
Animal Rights Front, Inc. v. Jacques107 addressed the

question whether CEPA108 or the Connecticut Endangered
Species Act109 (“CESA”) governs when a duly authorized
activity conducted on private property (e.g., the construction
of a subdivision) is alleged to be likely to impair or endanger
one of the last remaining habitats of an endangered species
(in this case, the eastern timber rattlesnake). The appellate
court turned to Section 26-311(b) of CESA, the statute that
more specifically addresses the conduct in question, and con-
cluded that current law permits the potential harm alleged by
the plaintiff since the proposed development was lawful and,
in the court’s determination, the plaintiff’s allegation consti-
tuted “at most only an ‘incidental taking’” of an endangered
species.110

Two unreported superior court cases are also worth high-
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lighting. In Town of Wallingford v. State111 the Department
of Public Health successfully challenged the town’s plan to
construct a new soccer field and convert another into two
baseball fields on property owned by the town but subject to
Section 25-32,112 which prohibited recreational purposes
requiring “intense development.” In Connecticut Coalition
for Environmental Justice v. Development Options, Inc.,113
the court agreed that the site of a former housing complex
that had been razed in 1995 and became a “meadow” did con-
stitute a “natural resource” within the meaning of Section
22a-16114 but that, in light of the condition of the property, its
qualities as a habitat and the availability of other nearby nat-
ural resources serving a similar function, the total redevelop-
ment of the site was not an “unreasonable destruction of a
natural resource” and therefore not violative of the statute.

One of the new environmental laws enacted in 2005 is par-
ticularly relevant within the real property context. 2005 Conn.
Act 90115 limits the liability of an owner who takes title to a
contaminated property, if the contamination occurred prior to
the transfer of title, the owner did not pollute state waters or
create any other pollution or source of pollution at the prop-
erty, the owner is not affiliated with the person responsible for
the pollution through any familial, contractual, corporate or
financial relationship, and the DEP Commissioner has
approved properly prepared investigation and remediation
reports. The act also requires the owner to send to all adjoin-
ing landowners both a notice prior to its investigation and
remediation of the property and the final investigation and
remediation reports. Finally, the act imposes on any affiliates
of an owner found liable for contamination a civil penalty
equal to the greater of $100,000 or the cost of remediation.
E. Easements

The Connecticut Supreme Court decided two important
cases involving the law of easements last year. The first,
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Zhang v. Omnipoint Communications Enterprises, Inc.,116
addressed a previously unresolved issue concerning the over-
burdening doctrine. The property owned by the plaintiff was
subject to an easement in favor of Connecticut Light & Power
Company (“CL&P”) “for the transmission of electric current
for light, heat, power or any other purpose, and used or adapt-
ed for telephone purposes …,”117 pursuant to which CL&P
installed a steel lattice tower supporting electric wires. More
recently, CL&P granted permission to the defendant to pur-
sue the permits necessary to construct and maintain a wire-
less communications system and antenna site on CL&P’s
tower. No documentary evidence of a partial assignment of
the CL&P easement was provided at trial. The defendant
eventually obtained the necessary approval from the state sit-
ing council and installed an antenna on an existing structure
within the easement. On appeal, the question before the
court was whether the trial court had improperly (1) con-
strued the scope of the CL&P easement as allowing tele-
phone services transmitted by means other than electricity;
(2) concluded without sufficient evidence that the defendant
had been assigned any rights by CL&P; and (3) rejected the
relevance of evidence that the defendant’s use would over-
burden the easement. With respect to the first issue, the court
opened the door to the expansion of easements to conform
with developments in technology, absent evidence indicating
a contrary intent or evidence that such use would unreason-
ably harm or unreasonably interfere with the fee owner’s
enjoyment of the servient estate (or, in other words, consti-
tute an overburdening of the easement). The court relied on
the principles it set forth in Abington Limited Partnership v
Heublein,118 namely that “the manner, frequency, and inten-
sity of the beneficiary’s use of the servient estate may change
over time to take advantage of developments in technology
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and to accommodate normal development of the dominant
estate or enterprise benefited by the servitude.”119 Although
the court remanded the case on the issue of whether, in fact,
the proposed use by the defendant would overburden the
easement, the court provided additional guidance in the inter-
est of judicial economy, including confirmation that an ease-
ment in gross can be partially assigned if it is an exclusive
easement, which the trial court had acknowledged had previ-
ously been an unsettled question under Connecticut law.

The second case, Ace Equipment Sales, Inc. v. Buccino,120
addressed the question “whether the owners of property abut-
ting a man-made, non-navigable pond have the right to use
the pond for recreational purposes when the majority of the
land beneath the pond is privately owned by another
party.”121 The pond at issue in Ace Equipment Sales was a
twenty-acre pond created many years before by the construc-
tion of a dam. The previous owner of the land under and
abutting the pond conveyed the dam and a downstream mill
property to the defendants, together with an easement for
water flowage rights to use pond water for the mill and other
industrial purposes. Later, the same party conveyed at least
99 percent of the pond bed to the plaintiff’s predecessor-in-
interest. When the defendants took steps to assert their right
to license rights to recreational use of the pond to other par-
ties, the plaintiffs obstructed defendant’s access to the pond.
The court adopted the common law rule that “when a party
owns a portion of the land beneath the water in severalty, that
party has exclusive rights over that portion, and riparian
rights with respect to that portion do not attach to other prop-
erties abutting the water.”122 In adopting this rule, the court
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rejected “a minority civil law rule” that owners of land
beneath a body of water have the right of reasonable use and
enjoyment of the entire water body but not the right to
exclude others.123 Since the court found that the plaintiffs
owned the pond bed in severalty, the plaintiffs were entitled
to exclusive use, which right was limited, pursuant to the rel-
evant deed language, only to the extent of defendant’s ease-
ment for pond water for industrial, but not recreational, use.

Two appellate court cases decided in 2005 also merit men-
tion. Johnson v. Sourignamath124 addressed the question
whether a right of way is effectively extinguished pursuant to
the Marketable Title Act125 if such right of way is not men-
tioned either on the deeds to the servient estate or otherwise
on the land records in the servient estate owner’s chain of
title. In Sourignamath, the only mention of the right of way
was on a map in the chain of title of the defendant/servient
estate owner. The appellate court found this reference to be
insufficient; however, since the description in the map refer-
ence did not relate to any visual representation of the affect-
ed land or otherwise to the location of the right of way and
was “entirely vague and lack[ing] any indication as to [its]
origin.”126 As a result, the defendant’s property was no
longer subject to such easement in fulfillment of the purpos-
es of the Marketable Title Act, which, the court noted, “is to
simplify land title transactions through making it possible to
determine marketability by limited title searches over some
reasonable period of the immediate past”127 even if the effect
of such simplification is to extinguish previously valid prop-
erty rights.

Of the issues addressed in the second case, Stefanoni v.
Duncan,128 the most significant is the question whether an
easement of way to access a body of water, which the
servient estate abuts, also necessarily includes any of the
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riparian or littoral rights appurtenant to the servient estate.
The appellate court acknowledged that this was not yet a set-
tled matter in Connecticut but joined those courts that had
decided the question in the negative, provided, however, that
if it can be shown that the intent underlying the easement was
to include such rights, then they would be included. In the
context of the facts of Stefanoni, the appellate court found
such an intent and held that the plaintiffs were entitled to
exercise such riparian rights, including the right to wharf out,
subject to DEP approval and as long as such exercise of
rights does not overburden the servient estate.
F. Common Interest Communities

Several notable cases concerning common interest com-
munities were decided in 2005, addressing issues as wide
ranging as the interpretation of a declaration, the difference,
under the Common Interest Ownership Act (“CIOA”),129
between the promulgation of a rule and the amendment of a
declaration, whether expressed warrantees can be disclaimed
under CIOA, whether a prospective purchaser had the right to
rescind a purchase contract for a condominium unit under
Section 47-270(c)130 and the validity of a foreclosure of a
statutory lien for unpaid common charges.

In Cantonbury Heights Condominium Ass’n, Inc. v. Local
Land Development, LLC,131 the Connecticut Supreme Court
reviewed the operative provisions of a declaration concern-
ing the expiration of special declarant rights. The plaintiff con-
dominium association sought to (a) quiet title to portions of
the development which the defendant/declarant had claimed
were subject to existing declarant rights to construct addi-
tional units, (b) recover for damages incurred in connection
with the declarant’s attempt to exercise those development
rights, and (c) obtain from the declarant indemnification
from any third party claims for environmental law violations.
Under the declaration, whether the declarant could exercise
its declarant rights turned on whether the special declarant
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rights under the declaration had expired, which in turn
depended on whether the word “obligations” had a precise
meaning supporting either of the parties’ positions or was
ambiguous and therefore to be construed in favor of the con-
dominium association as the non-drafting party. To the con-
dominium association, which argued that no obligations
remained and that, as a result, the special declarant rights had
expired, the word “obligations” meant only obligations to
unit owners . In contrast, the declarant argued that the term
was manifestly broad and included any obligation whatsoev-
er and to whomsoever (e.g., the obligation to pay the proper-
ty tax on the subject property). After closely analyzing the
text of the declaration and CIOA and the interpretations prof-
fered by the parties, the court agreed that the term was
ambiguous in that it was subject to multiple reasonable inter-
pretations, and must therefore be construed in favor of the
plaintiff. Accordingly, the court reversed and remanded the
case for further proceedings based on the court’s interpreta-
tion of the declaration.

The importance of the careful, clear drafting of condo-
minium documents is also at the heart of Weldy v. Northbrook
Condominium Ass’n, Inc.132 InWeldy, the declaration provid-
ed both that “dogs, cats or household pets shall be restrained
by leash or other comparable means…” and that the condo-
minium association board has “the power to make such reg-
ulations as may be necessary to carry out the intent of [the]
use restrictions”133 in the declaration. The condominium
association board sought to limit the length of all leashes to
no more than twenty feet and asserted that this requirement
constituted a new regulation adopted in accordance with its
rule-making authority under the declaration. The plaintiffs,
who frequently used a seventy-five foot leash for their dog,
sought to enjoin enforcement of this requirement on the basis
that it was not a regulation that clarified the existing use
restriction but rather an illegal amendment to the declaration.
The trial court found for the defendant, but the appellate
court reversed and held that, rather than clarifying the mean-
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ing of “leash” which the court opined was commonly under-
stood to include any of various lengths, the board’s leash
length limitation served to restrict unit owners’ rights to a
particular category of leashes, and by doing so “did not clar-
ify an ambiguous declaration provision but rather amended
an unambiguous provision.”134

In Winthrop House Ass’n, Inc. v. Brookside Elm Ltd.
Partners,135 the district court held that both the NHWA136 and
CIOA have very detailed warranty disclaimer requirements
with which a declarant must strictly comply. In particular, the
NHWA requires that any disclaimer of warranties must be
contained in a separate written instrument signed by the pur-
chaser, which instrument specifies in detail the warranty to be
excluded or modified, the purchaser’s consent to such exclu-
sion or modification, and the terms of the new agreement.137
Under CIOA, no general disclaimer of implied warranties is
effective with respect to residential condominiums and spe-
cific disclaimers are only effective if they are in writing,
signed by the purchaser, specify a particular defect, class of
defects or specified failure to comply with applicable law, and
such defect or failure entered into and became a part of the
basis of the bargain.138 The standard for compliance asserted
by the court, in finding that various portions of the condo-
minium documents, both individually and collectively, failed
to satisfy the requirements under either NHWA or CIOA, is
clearly high. For example, the court deemed the language in
the waiver, including references to “the electrical system…or
any part of such system” and simply “the roof,” “impermissi-
bly general,” while approvingly citing similar references from
Comment 4 to the Uniform Common Interest Ownership Act
(“all electrical wiring” and “all materials comprising or sup-
porting the roof”).139 Beyond requiring careful drafting of the
condominium documents with an eye toward strict compli-
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ance with the letter and spirit of the statute, Winthrop House
Ass’n also underscores the importance of the consumer pro-
tection purpose of both CIOA and NHWA and the deep dis-
trust of the courts of waivers of warranties. If nothing else,
sellers, and those advocating for them, should be on notice
that almost any attempt to waive warranty liability under
CIOA is subject to intense judicial scrutiny.

An unreported superior court case is also noteworthy. In
Ferraro v. Jaser,140 the court held that a potential purchaser of
a condominium unit is entitled under Section 47-270(c)141 to
unilaterally rescind the contract within the statutory period
(five business days following the delivery of the resale certifi-
cate and condominium documents) for any reason and even if
such cancellation notice includes a condition, in this case, that
such cancellation would not be effective (and that buyer
would be committed to proceed with the purchase) if seller
were to reduce the price in the amount of certain repair costs.

Finally, Public Act 05-125142 adopted in 2005 is worth
noting in that it amended Section 47-270(b) to increase the
maximum limit of the charge that an association may impose
on a unit owner for the printing, photocopying and related
costs incurred in connection with the preparation of a resale
certificate and other documentation required under CIOA.
The maximum amount was increased from seventy-five dol-
lars to one hundred twenty-five dollars and must, in any
event, be based on the actual costs incurred by the associa-
tion as shown on an itemized bill. An additional fee of up to
ten dollars is allowable for expedited preparation.
G. Real Estate Brokers

The most significant 2005 case concerning the law appli-
cable to real estate brokers in Connecticut was Location
Realty, Inc. v. General Financial Services, Inc.143 Location
Realty, Inc., which held a corporate real estate broker’s
license, provided brokerage services in accordance with a
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listing agreement executed by both parties. The defendant
eventually entered into a lease with a new tenant during the
term of the listing agreement but refused to pay the plaintiff’s
commission. At the time of the execution of the listing agree-
ment, the president of Location Realty, Inc., who had signed
the agreement on behalf of Location Realty, Inc., held a real
estate salesperson’s license rather than a broker’s license.
Although he actively participated in the company’s real estate
brokerage business, the president was not actually licensed as
a real estate broker himself until October 2001. At trial, the
defendant moved for summary judgment on the basis of the
president’s failure to hold a broker’s license at the relevant
time despite the then applicable requirements of Section 20-
312(b),144 which provided that no corporation may be grant-
ed a broker’s license unless every officer who actively partic-
ipates in the real estate brokerage business also holds a bro-
ker’s license, and Section 20-325a(a),145 which provides that
no person who is was not licensed as a real estate broker at
the time the person performed the brokerage services for
which recovery is sought may commence or bring any action
to recover any commission for such brokerage services. The
trial court granted summary judgment for the defendant, but
on appeal, the Connecticut Supreme Court reversed and
remanded the case for further proceedings.

The court acknowledged that under Sections 20-312 and
20-325a(a) alone, the plaintiff would be barred from recov-
ery. Nevertheless, the court next read Section 20-325a(c)146
to preclude any bar to recovery if such a bar would be
inequitable and relied on the legislative history of subsection
(c), which, it found, suggested that “the question of recovery,
despite a failure to comply strictly with subsection (a) of
Section 20-325a, must be determined on the basis of all of the
facts and circumstances of the case.”147 Accordingly, the
court held that “a corporate broker licensee, whose president
was not licensed as a broker, may not be denied its right to
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recover a commission otherwise earned solely because of that
failure” and that such licensee’s “right to recover must be
gauged, instead, under all the facts and circumstances of the
case and whether it would be inequitable, in light of those
facts and circumstances, to deny it the right to recover.”148
While this interpretation of the statutory language and leg-
islative history is challenged in Chief Justice Sullivan’s dis-
sent, the case appears to require a court to weigh the equities
in cases that turn on strict compliance with the statutory
framework of Section 20-325a.

In a related development, the requirements for the
licensing of a corporation, limited liability company or part-
nership engaged in the provision of real estate brokerage serv-
ices were modified pursuant to 2005 Conn. Act 115,149 made
effective as of October 1, 2005. This act replaces the require-
ment that no partnership, association or corporation may be
granted a broker’s license unless every member or officer who
actively participates in the real estate brokerage business also
holds a broker’s license with less rigorous requirements that a
simple majority of the entity be owned by one or more
licensed real estate brokers. In addition, the act provides for
a fine of not more than one thousand dollars on any corpora-
tion, limited liability company or partnership that engages in
real estate business without an appropriate license.

The trend toward requiring substantial, rather than strict,
compliance under Section 20-325a was extended under
Maimore, Inc. v. Century 21 Across America,150 an unreport-
ed superior court case. The plaintiff applied to the court to
discharge a real property broker’s lien filed by the defendant
pursuant to an exclusive listing agreement onAugust 9, 2004,
eight days prior to the plaintiff’s sale of the subject property
to a third party. According to the record, the lien was defec-
tive in several ways, including the fact that it named the
wrong owner (although the name of the owner on the lien
was the name the plaintiff had provided to the defendant) and
referred to an incorrect legal description of the subject prop-
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erty. The defendant also failed to give adequate notice to
either the plaintiff or its transferee. The court first denied the
application on the basis that it lacked subject matter jurisdic-
tion since the plaintiff no longer had an interest in the prop-
erty, as required under Section 49-51,151 and because it failed
to give the defendant adequate notice to discharge the lien
prior to submitting the application to the court. Having dis-
posed of the matter before it, however, the court took the
additional step of addressing the substantive question raised
by the plaintiff’s application, which the court stated had not
been addressed by the appellate courts. Analogizing the bro-
ker’s lien to a mechanic’s lien under Section 49-34,152 the
court observed that the leading case on the matter, First
Constitution Bank v. Harbor Village Ltd. Partnership,153 sets
a “reasonable compliance standard,”154 allowing the valida-
tion of mechanic’s liens notwithstanding facial errors if such
errors were made in good faith and do not prejudice the other
party. Finding that the errors in the defendant’s lien were nei-
ther intentional nor prejudicial to the plaintiff, and that they did
not, in any event, render the lien “grossly inadequate,”155 the
court denied the plaintiff’s application to discharge the lien.

Another unreported superior court case, Pietruszka v.
Machado,156 is notable for its treatment of a seller’s broker’s
liability in the context of misrepresentations in the required
property disclosure report. In 2005, the court heard the
defendant seller’s cross complaint against Joan Hughes d/b/a
Kowalski Company, his realtor, and Marilyn Phillips, the
realtor’s agent, seeking indemnification based on the argu-
ment that Ms. Phillips had advised him to omit from the
property disclosure report any prior problems that had been
corrected in the past. The court found that absent a contrac-
tual indemnification provision any claim against a broker for
indemnification would sound in tort and require, among other
elements, that the disclosure report was within the exclusive
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control of Ms. Hughes and/or Ms. Phillips. Finding that this
exclusive central element could not be satisfied by
Machado’s allegations, the motion to strike defendant’s cross
complaint was granted.
H. Title Companies

Two cases were decided in 2005 which touch upon the
scope of the liability of a title company in its performance of
the two major roles title companies have come to assume in
real property transactions. First, in Chicago Title Insurance
Co. v. The Kent School Corp.,157 the appellate court
addressed the question whether the terms of the subject title
policy allow the plaintiff (“Chicago Title”) to satisfy its obli-
gation to pay the litigation costs arising from a claim of inter-
est in a portion of the insured property by tendering to the
defendant (“Kent”) the amount of insurance set forth in such
policy. By the time Chicago Title brought suit, it had already
expended approximately $695,844 on Kent’s behalf to
defend against claims made by the Schaghticoke Tribe.
Since both parties conceded that Chicago Title had a duty to
defend Kent’s title pursuant to the policy, the only question
before the court was whether such duty was subject to the
condition that “in every case where claim is made for loss or
damages [Chicago Title]…may terminate its liability hereun-
der by paying or tendering the full amount of this policy.”158
The court rejected Chicago Title’s argument, finding that the
liability to be terminated by the quoted language includes
only Chicago Title’s monetary liability under the indemnifi-
cation terms of the policy, not its liability to defend the poli-
cyholder. The court relied on the principle that construes
ambiguous language in the contract against the non-drafting
party (i.e., Kent) and the tradition in Connecticut that the
duty to defend is construed broadly. Finally, the court turned
to the intent of the parties and summarized the bargain
reflected in virtually all title policies: the title company
searches the record to unearth all title defects over which it
will not insure the property owners’ interest and then assumes
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the risk for all others. As this is the rationale for title insur-
ance in general, that bargain constituted the parties’ intent,
which, in turn, is a determinative factor in construing the
insurance contract.

In Lee v. Duncan,159 the plaintiff asserted that an innocent
purchaser for value should be liable for the failure of its title
insurer to recognize the plaintiff’s putative property interests.
The plaintiff had a contract right to purchase a condominium
unit but this interest was never properly filed on the land
records. After the condominium unit had been sold by a third
party transferor to the defendants in violation of the contract,
the plaintiff sued the third party transferor and was awarded
a money judgment. The plaintiff then sought an order against
the defendants obligating them to convey the condominium
unit to him and pay compensatory damages. The essence of
the plaintiff’s argument was that the defendants knew, or
should have known, of his interest in the property because the
defendants’ title insurer, in its capacity as title searcher, was
the agent of the defendants and had at least constructive
notice of the plaintiff’s interest in the property. The court
rejected this agency relationship concept and plaintiff’s claim
against defendant.
I. Leasing

A review of all significant 2005 landlord-tenant develop-
ments is beyond the scope of this Article. However, the cases
below stand out. In Sargent v. Smith,160 the initial question at
trial was whether the defendant, a tenant under a net lease
that required her to pay all taxes and other assessments, was
obligated to continue to pay such amounts following the ini-
tiation of a foreclosure proceeding against the landlord and
the appointment of a receiver. The trial court found in favor
of the defendant, holding that the foreclosure action extin-
guished her obligations under the lease, but the appellate
court reversed. The Connecticut Supreme Court approached
the question differently. Rather than questioning whether the
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defendant’s payment obligation survived the foreclosure
action, the court asked whether the plaintiff had shown that
he was entitled to receipt of the disputed funds from the
receiver had they not been paid to the water authority, as
they, in fact, had been. The court held that the plaintiff had
made no such showing. The court’s final comments suggest
that had the landlord wanted to preserve its claim against the
defendant, it should have asserted his obligation to pay the
required charges (in this case, water charges) in the course of
the foreclosure and challenged the payment of such charges
by the receiver.

In Commission on Human Rights & Opportunities, ex rel.
Denise Colon v. Sullivan,161 an unreported superior court
case, the court encountered a scenario in which a landlord
refused to rent to a potential tenant eligible to supplement her
income with a Section 8 subsidy. The court analyzed the case
under the Price Waterhouse “mixed motive” modality162 to
determine whether there was, in fact, a violation of Section
6a-64c.163 The two essential elements that a plaintiff must
show to satisfy the Price Waterhouse analysis are: (1) that
the plaintiff was a member of a protected class (in this case,
that she was a recipient of a Section 8 rent subsidy); and (2)
that “an impermissible factor played a motivating/substantial
role in the renting decision of the landlord.”164 The court
found that the facts supported the plaintiff’s prima facie case
and that the defendant had not established either that its deci-
sion not to rent would have been the same regardless of the
improper motive or that its actions fell within a statutory
exemption. The court was particularly persuaded by state-
ments made by the defendant that he believed participation in
Section 8 was voluntary and his determination that the plain-
tiff’s income was inadequate before ascertaining what per-
centage of her rent would be paid by the Section 8 program.
The court also gave substantial weight to defendant’s record
of having never rented to any tenant in the Section 8 program,
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of having challenged the obligation of a landlord to rent to
qualified Section 8 applicants and of having stated at trial that
he refused to participate in the Section 8 program because it
would require changes to his standardized lease. In assessing
penalties, the court found no guiding principles for the cal-
culation of the civil penalty provided under Section 46a -
89(b)(2)(C),165 which is paid to the state (to CHRO, more
precisely) to vindicate the state’s interest in ensuring compli-
ance with its fair housing laws. However, based on the facts
of the case, the court determined that $6,000 was sufficient to
punish the defendant and deter similar conduct in the future.

Finally, in DeCarli v. Boileau,166 an unreported superior
court case, the court expanded the application of Chapter 830
of the Connecticut General Statutes167 to commercial leases
and held that the landlord’s obligation to provide notice to a
tenant of the alleged noncompliance with the lease (the so-
called “Kapa” notice168) and a fifteen day window to remedy
such noncompliance also applies to commercial leases.
J. Adverse Possession

Three important cases concerning various aspects of
Connecticut’s doctrine of adverse possession were decided
by the appellate court in 2005.

In Provenzano v. Provenzano,169 the court addressed the
question whether awareness by the owner of property, in this
case the defendant’s father and predecessor-in-interest, that a
portion of its property is being used in an open, visible and
exclusive manner by another party is tantamount to licensing
such use. The court rejected such an interpretation and held
that something more must be shown to indicate that a prop-
erty owner actually granted a license to such use. The court
also considered whether an adverse possessor’s offer to pur-
chase a parcel of land necessarily interrupted the offeror’s
adverse possession of a portion of that property. Under
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Connecticut law, “efforts to buy the property from the record
holder owner constitute an acknowledgment of the record
owner’s superior title, and thus disprove the adverse posses-
sion, because there has been no claim of right.”170 In
Provenzano, however, the court found that the offer to pur-
chase the entire lot did not disprove the plaintiff’s ongoing
adverse holding of a portion of that lot since there was never
any specific discussion to indicate whether either or both of
the parties considered the subject portion to be included in
such proposed purchase or already owned by the offeror and
therefore excluded from the purchase offer.

In Boccanfuso v. Conner,171 the court addressed two
important questions: (1) whether use during a period when a
party was merely a tenant or in possession of the property
subject to a bond for deed may be tacked to later use as a fee
owner to satisfy the statutory fifteen-year period for adverse
possession, and (2) whether the elements necessary to par-
tially extinguish an easement adversely are different from
those necessary to acquire an easement adversely, and in par-
ticular whether some showing that the dominant owner
intended to abandon or release the easement, in whole or in
part, is required. According to the court, the first question
turns on whether the occupant, either as tenant or holder of a
bond for deed, made use of the easement under either the
express or implied terms of the lease or bond for deed, as
applicable. If the occupant has been granted no such express
or implied authority, it is merely trespassing on the subject
property rather than adversely possessing it. In Boccanfuso,
the trial court had found sufficient evidence to indicate that
the plaintiff’s use (parking vehicles in an express right-of-
way appurtenant to the plaintiff’s property) was an implied
term under the lease and the Appellate Court affirmed, cred-
iting testimony by the surviving children of the landlord and
facts indicating the obvious practical necessity of parking in
the right-of-way rather than merely using it for ingress and
egress. The appellate court resolved the second question on
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the basis of a close reading of American Brass Co. v. Serra172
and concluded that the requirement of a showing of “an
intention on the part of the dominant owner to abandon or
release the easement” could be inferred by, among other
things, proof of the elements of reverse prescription.173
Subsequent Connecticut case law, the court noted, has “not
required explicit pleading and proof of an intention of the
dominant estate holder to abandon or release” the subject
easement.174
Woodhouse v. McKee175 raises the important issue, which

has not been addressed by the Connecticut Supreme Court to
date, of whether a party claiming title by adverse possession
in the context of grantor-grantee and parent-child familial
transfers of the property must overcome a presumption that
the disputed use was permissive rather than adverse. In
Woodhouse, the Appellate Court held that the initial grantor-
grantee, parent-child transfer created a presumption of per-
missive and consensual, rather than hostile, use which, since
it had not been shown to have been repudiated, did not satis-
fy the requirements for an adverse possession claim.
K. Real Property Liens

Without necessarily delving into the numerous cases
addressing any of the many issues underlying real estate
finance transactions, the 2005 cases concerning liens against
real property warrant some attention.

In 2005, the Second Circuit decided KLC v. Traynor,176
interpreting Connecticut’s homestead exemption statute,177
and, in particular, the meaning of the term “statutory lien.”
In KLC, the plaintiff obtained a judgment in state court and
thereafter filed a judgment lien against the defendant’s con-
dominium. The question before the Second Circuit was
whether a judgment lien constitutes a “statutory lien” and
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therefore reduces the equity available pursuant to the statute.
If this were the case, the combined amounts of the judgment
liens against the defendant’s property must be subtracted
from the value of the property before the homestead exemp-
tion applies. The combined balance of the judgment liens, of
which the plaintiff’s lien was only one, exceeded the value of
the property. Finding no definition of the term “statutory
lien” anywhere in the General Statutes and no Connecticut
cases directly addressing the meaning of the term in the con-
text of the homestead exemption, the Second Circuit rea-
soned that, since all judgment creditors must obtain a judg-
ment lien to enforce a claim against real property, the effect
of including judgment liens within the meaning of statutory
liens would be to exclude almost no secured claim from the
statutory homestead exemption amount ($75,000) and there-
by frustrate its purpose. The unreported superior court cases
reviewed by the court already implicitly assume the conclu-
sion reached by the Second Circuit in this case, allowing the
homestead exemption before ordering foreclosure on any
judgment liens.

In Gherlone v. McLean Construction Co.,178 the Appellate
Court addressed the question of whether under Section 49-
34179 a mechanic’s lien is rendered invalid if it has not been
subscribed and sworn to on its face by the person performing
the relevant services or furnishing the relevant materials.
While recognizing the policy favoring the liberal construc-
tion of shortcomings in mechanic’s liens in order to effectu-
ate the intent of the statute, the court nevertheless held that
the missing verification, under oath, of the truth of the state-
ments made in the lien rendered the lien invalid. On June 22,
2005, the Connecticut Supreme Court agreed to hear plain-
tiff’s appeal.180

In Goebel v. Glover,181 the question before the Appellate
Court concerned the existence and enforceability of an equi-
table lien against a particular property. In Goebel, the parties
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entered into a purchase agreement whereby the plaintiff
agreed to purchase the defendant’s property subject to a
mortgage contingency. The purchase agreement provided for
a $28,000 deposit, to be held in escrow, and further provided
that all sums paid on account of the agreement would consti-
tute a lien on the property except in the event of a default by
plaintiff. The agreement was not signed by two witnesses
and the parties’ respective signatures were not acknowl-
edged. The plaintiff was unable to secure a mortgage com-
mitment within the contingency period and the contingency
lapsed before the plaintiff sought to terminate the contract.
When the plaintiff eventually sought to rescind the contract,
only $20,000 was returned, the rest being held back as dam-
ages for plaintiff’s default. The plaintiff then recorded the
purchase agreement and sought to foreclose the lien purport-
edly created by the document. On appeal, the plaintiff rec-
ognized the failure of the document to conform to the formal
requirements of Section 49-92a,182 but argued that the agree-
ment nevertheless created an equitable lien on the property.
The court rejected this argument, holding instead that Section
49-92a effectively supplanted the common law right to an
equitable lien.
L. Sovereign Immunity

The doctrine of sovereign immunity, as it applies to gov-
ernmental entities in their capacity as property owners,
received a boost in 2005. Most conspicuous among these
cases was Martel v. Metropolitan District Commission,183
which, though more precisely a personal injury claim, obvi-
ously had the potential to impact the way the state and
municipalities and their various departments and agencies
regulate the use of government-owned open space by the
general public. The plaintiff, who, following a mountain bik-
ing accident on the defendant’s Greenwoods property, suf-
fered a serious bodily injury paralyzing him from the chest
down, argued, in part, both that the defendant’s maintenance
and supervision of the property was ministerial and that its
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ownership of the property was proprietary in nature and, for
these reasons, the defendant was not immune. The
Connecticut Supreme Court affirmed the trial court’s ruling
on behalf of the defendant. In so doing, the court clarified
the specificity with which any claim for an exception from
sovereign immunity under Section 557n(a)(1)(B)184 – the
proprietary function – must be pled. Specifically, the law
“requires an inextricable link or inherently close connection
between the plaintiff’s specific allegations of negligence”185
and the defendant’s proprietary operation of the property (in
this case, as a water utility).
First Union National Bank v. Hi Ho Mall Shopping

Ventures, Inc.186 concerns sovereign immunity with respect
to tax liens. In 1994, the state purchased the property at 303
State Street, Bridgeport, which it then began to use in con-
nection with Housatonic Community College. Prior to that
purchase, however, the plaintiff had acquired the municipal
tax liens on the property and in 2003 included these tax liens
in a foreclosure proceeding then underway. The state moved
to dismiss the plaintiff’s action on the basis of sovereign
immunity but the trial court held that sovereign immunity is
waived under Section 49-31187 when the state’s ownership
interest in property is subordinate to that of a foreclosing
party. The appellate court affirmed. The Connecticut
Supreme Court, however, construed the statute more narrow-
ly, holding that the term, “interest,” as used in the statute, is
limited to a mortgage or lien interest and not a greater own-
ership interest such as, in this case, a fee simple interest.
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2005 DEVELOPMENTS IN BUSINESS ENTITY LAW
BY ERNEST M. LORIMER*

This review will discuss developments in 2005 associated
with Connecticut business entities: corporations, limited lia-
bility companies, limited partnerships, limited liability part-
nerships, general partnerships and statutory trusts. Since
these entities raise capital, securities law cases in
Connecticut in 2005 will be discussed.

I. SECRETARY OF THE STATE’S OFFICE

It is useful to set the stage by examining the number of
entities formed under Connecticut law or qualified to transact
business in Connecticut. The following table sets out these
statistics:1

Entities Created Total Number of
ENTITY in 2005 Entities at Y/E
Corporation Domestic 3,084 93,973

Foreign 2,273 28,761
LLC Domestic 21,895 145,396

Foreign 1,815 8,970
LP Domestic 83 10,181

Foreign 189 2,517
LLP Domestic 96 879

Foreign 20 145
Statutory Domestic 95 1,481
Trust Foreign 10 65

These statistics are noteworthy in a few respects. The first
is the sheer number of entities formed each year, and the
number that exist in total. No doubt the number of active
entities is lower, since the General Assembly removed the
power of the Secretary of the State to dissolve entities no
longer in good standing and there is limited incentive for
inactive entities to remove themselves from the rolls. The

2006] 2005 DEVELOPMENTS IN BUSINESS ENTITY LAW 81

* Of the Stamford Bar.
1 These numbers were obtained from the Commercial Recording Division of the

Secretary of the State’s office.



second is the overwhelming preference for the limited liabil-
ity company form. The number is so large that one suspects
many sole proprietorships have reformed as single member
LLCs. It cannot be determined how many of these are sin-
gle-member LLCs, for which, unlike more complex LLCs,
simple or no rules suffice, but, as will be discussed subse-
quently, the limited liability afforded by single-member
LLCs is always at risk. A third is the strong preference for
Connecticut domestic entities, presumably for businesses
that operate primarily in Connecticut. In all, the effort the
legislature has devoted to enact the underlying legislation,
and the Secretary of the State’s office to establish the infra-
structure to support these entities, seems to be rewarded by
these figures.
A. Backlog

It was not so long ago that the Commercial Recording
Division had a large filing backlog. The introduction of
“expedited service” provided some relief. Currently, there is
no backlog for filings other than for annual reports. At an
average rate of 1,000 per day, the backlog for annual reports
is not surprising. Annual reports can now be filed online, and
there is every reason that this should be encouraged. While
this significant turnaround may not be responsible for the
preference for forming Connecticut domestic entities, it is a
necessary pre-condition. If the turnaround is due to the
efforts of a number of people, it is still worth noting the con-
tribution of the former Deputy Secretary, the capable Maria
Greenslade, who in 2005 moved from the Secretary of the
State’s office to become Assistant Treasurer in charge of the
State’s second injury fund.

II. STATUTORY DEVELOPMENTS

The 2005 legislative sessions made little change in the
statutory framework for Connecticut entities. Conn. Act 05-
216 allowed physicians and chiropractors to practice togeth-
er in the same corporate or LLC form and is of interest most-
ly because the change points up differences between the prac-
tices that can be combined in a professional corporation and

82 CONNECTICUT BAR JOURNAL [Vol. 80



those that can be combined in a professional LLC.
As will be noted below, cases continue to show the utility

of basing the Connecticut statutes on model acts, particular-
ly the relationship of the Connecticut Business Corporation
Act (”CBCA”) to the Model Business Corporation Act
(“MBCA”). It is therefore disappointing that in 2005 anoth-
er effort to adopt the MBCA amendments defining the liabil-
ity of directors again failed.2

III. CASE LAW DEVELOPMENTS

A. Corporations
1. Federal Court

Frank v. LoVetere3 is an action alleging breach of
director’s duties to shareholders of a Connecticut corporation
and also included a shareholder derivative action. In
response to a demand from a shareholder requesting an
investigation into a particular transaction, the corporation
convened a special litigation committee to make an inquiry
under CONN. GEN. STAT. Section 33-724. It concluded that
litigation was not warranted, and the derivative suit was
brought. In an opinion filed on March 31, 2005, Judge
Arterton concluded that the plaintiff had not made factual
allegations sufficient to establish that the standard of Section
33-724 had not been met, that the committee was not inde-
pendent, did not act in good faith, and did not conduct a rea-
sonable inquiry upon which its conclusions were based. The
court drew on the Official Commentary to the MBCA to
avoid undertaking a more extensive review of whether the
decision itself was reasonable and principled, as some courts
have urged. The company then countered with a motion for
attorney’s fees, arguing that the dismissal of the derivative
case entitled it to an award under CONN. GEN. STAT. Section
33 726. On December 29, 2005, Judge Arterton ruled the
standard under Section 33-726 was the same as under Rule
11, drawing heavily on the Official Commentary to that effect
accompanying the Model Business Corporation Act.4 The
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action continues based on a breach of the duties of the direc-
tors (or, perhaps, of controlling shareholders - it is not clear
which). In the absence of a statutory change conforming the
CBCA to the MBCA in this area,5 this may provide an oppor-
tunity for a court to consider (but, since it is a federal court,
not resolve) whether the elements of such an action follow
the MBCA delineation, as some practitioners insist, or a neg-
ligence theory, which others assert.

InMason Capital v. Kaman,6 notable for the speed—bare-
ly six weeks from complaint to trial to decision—with which
it was resolved, Judge Kravitz had an opportunity to construe
for the first time one of the two “business combination” por-
tions of the Connecticut Business Corporation Act.7 The first
provision, adopted in 1984, was carried over in 1994 into the
new Connecticut Business Corporation Act without revision,
and was a “fair price” statute originally aimed at front-end
loaded two step acquisitions. Here, Kaman Corp. proposed a
recapitalization of the company, which ordinarily requires a
majority vote of shareholders of a public company. Because
of Kaman’s unusual capital structure, an argument was made
that the transaction fell within the ambit of a “business com-
bination” with interested persons that would require approval
of a two thirds’ vote of disinterested shareholders. The
statute defines business combinations in intentionally broad
terms. While the case is a useful reminder that transactions
with Connecticut public companies need to be analyzed
against the two antitakeover statutes, the case may be more
useful as an exercise in the reading of Connecticut’s compact
but often confusing style of legislative drafting. Unlike fed-
eral and many state statutes, which are formatted to aid in the
parsing of clauses and subclauses, the Connecticut style
reduces even uniform statutes into run-on paragraphs, in
which the placement of commas, the use of “and” and “or”,
parentheticals set off by commas, and interior romanette
clauses can be difficult to follow. After such a parsing, Judge
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Kravitz concluded that the transaction was not within the def-
inition of a “business combination.”

In Golden West Refining v. Pricewaterhouse,8 a parent
corporation and its bankrupt subsidiary sued the subsidiary’s
auditors for failure to disclose in its audit reports that the sub-
sidiary was violating corporate policies. The complaint
asserted that the auditors were negligent in the performance
of their duties, breached their auditing contract, and, in the
case of the parent, breached a fiduciary duty to the parent
company. On motions for summary judgment, a skeptical
Court left the tort and contract claims for trial, but dismissed
the fiduciary duty claim. The Court suggests that under
Connecticut law the accountant-client relationship is not a
fiduciary relationship, and in any case the mere fact that the
parent in a commercial context relied on the services of the
auditors did not give rise to a fiduciary relationship between
the accountants and the parent of its client.

2. State Court
In Lawrence v. Harrington,9 a majority shareholder of

a corporation purchased a building and leased it to the cor-
poration. The employment with the corporation of one of the
two minority holders was terminated. In suing the corpora-
tion for wrongful termination, the holder also brought a
derivative action alleging that the building should have been
acquired by the corporation. Applying the eight factor test of
Fink v. Golenbock,10 the court held the minority holder could
not be a fair and adequate representative of the shareholders
and dismissed the action.
The Catalyst Capital Group, Inc. v. Silver Point Capital

L.P. et al.11 does not involve a matter of corporate law, but is
of note because it deals in a sophisticated way with corporate
finance practices. Catalyst and Silver Point are both equity
funds specializing in distressed companies. Catalyst was the
largest creditor of a Canadian entity engaged in a bankruptcy
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reorganization in a Quebec court. The most significant asset
of the Canadian entity was a Portuguese cable company,
which itself had a significant secured loan outstanding.
Catalyst proposed a plan of reorganization under which it
would convert its debt into a majority stake in the Canadian
entity, conditioned on a refinancing of the Portuguese entity.
For that purpose it engaged a financial firm to assemble a
syndicate of lenders. The financial firm executed a confi-
dentiality agreement under which it had access to confiden-
tial information about the issuer. Using this, it produced a
confidential offering memorandum and made it available on
a secure website to potential lenders under the terms of a con-
fidentiality notice asserting that the financial firm could
enforce a breach of the confidentiality provisions. One of
those potential lenders was Silver Point which, it was
alleged, indicated it was not interested in participating in the
syndicate but instead began to assemble 20% of the
Portuguese loan to be refinanced. Presumably this had the
effect of allowing Silver Point to block the refinancing on the
proposed terms and thus the Canadian reorganization. At
issue was whether Catalyst had standing as a third party ben-
eficiary to assert a claim that the actions of Silver Point vio-
lated the confidentiality notice. It is not clear from the cir-
cumstances why the claim was not brought by the financial
firm, the Portuguese entity, or its Canadian parent, and how
it came to be in a Connecticut state court. The court found
that under the circumstances of the case, given sophisticated
investors competing in the same business, Catalyst was an
intended third-party beneficiary of a confidentiality agree-
ment that arose between the financial firm and Silver Point
through the confidentiality notice and the secure website.

There seems to be a steady stream of cases in which plain-
tiffs endeavor to avoid the limited liability of corporate form,
and defendants endeavor to restore the protection where
proper formality has not been observed. In Carraturo v.
Roseburgh,12 the court dealt with a home improvement con-
tract which named a corporation as the obligated party to the
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contract. The contract was signed by the sole shareholder
without indicating any capacity by which the shareholder
signed. The court refused to dismiss the complaint against
the shareholder individually. It may be that the sole share-
holder was also the corporation’s sole director and sole offi-
cer, and it may be equally likely that the corporation had
never gotten around to naming them in the first place. The
case is therefore a reminder that it is not necessary to go to
any lengths to pierce the corporate veil of limited liability
where the entity isn’t wearing it. Here, too, the sole share-
holder may also have had similar liability in any case as the
licensed contractor.
Drinks v. Walker13 was a suit against a corporation and the

two individuals who had signed a contract with the notation
“V. President.” The court concluded in straightforward fash-
ion that the two individuals had signed in a representative
capacity and were not parties liable on the contract. There
was a suggestion that the corporation did not exist; a search
of the Concord database indicates that it does exist but is not
in good standing, having never filed an annual report. Such
a lapse is often a warning sign that piercing the corporate veil
may be a fruitful line to investigate, since the entity may be
delinquent with other corporate housekeeping.14
Hofmann Water Technologies, Inc. v. Twin City Fire15

presents some unusual aspects of the roles of corporate
actors. Here, a complaint was filed against Twin City Fire
Insurance Company, a member of The Hartford group of
insurance companies, and a somewhat uncertain group of
related entities that included Hartford Fire Insurance
Company. Hartford Fire moved to dismiss certain counts on
the grounds that it was sued solely as the corporate parent of
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Twin City. The court denied the motion on the grounds that
the complaint alleged not that Hartford Fire (or perhaps The
Hartford) was liable solely as the parent of Twin City, but
that it committed independent acts with respect to the plain-
tiff that would give rise to liability. This may illustrate poten-
tial risks of the common practice of a complicated corporate
family operating as one entity with respect to the outside
world. Usually contracts are signed in corporate form by
officers clearly identified as such but thereafter there is con-
tinuing utility at least for litigation purposes in being clear on
which entity is acting and in which capacity, lest liability be
asserted on grounds of agency, piercing the corporate veil, or
the direct acts of other group members. As a corollary, the
court also rejected a claim by a corporate officer of the plain-
tiff for negligent infliction of emotional distress by holding
that the individual (who may have been the sole shareholder,
director and officer of the corporation), having chose to be
shielded from liability by operating in corporate form, could
not abandon it to assert duties running to him personally.
Morris v. Hall’s Magazine Reports, Inc.16 presents anoth-

er effort to pierce the corporate veil in complicated but not
unusual circumstances worth describing. Morris was the
publisher of a newsletter called Hall’s Reports, which was
owned by Hall’s Reports, Inc., of which Daniel Hall was
president, CEO and sole shareholder. In April 1996, Morris
was terminated pursuant to the terms of a consulting and ter-
mination agreement which contained a non-compete clause
prohibiting competition through December 31, 1996. The
agreement also provided for litigation expenses in any dis-
pute to be paid by the losing party. On January 1, 1997
Morris created a competing entity and was soon sued by
Hall’s Reports, Inc. for violation of the consulting agreement.
Judgment was entered in favor of Morris in January 2000.
While an appeal was pending, Hall’s Reports, Inc. sold the
newsletter assets to a third party, Hall’s Magazine Research,
LLC. Immediately after the sale, Daniel Hall transferred the
bulk of the cash proceeds of the sale to himself, without any
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documented authorization. After that, no doubt realizing that
Hall’s Reports, Inc. was suddenly in funds, Morris sued
Hall’s Reports, Inc. for reimbursement of his legal expenses
in defending the earlier action. Finding it insolvent, Morris
sued Hall’s Magazine Research LLC and its principal, who
settled with him for $25,000. Those parties then turned
around and sought indemnification from the insolvent Hall’s
Reports, Inc. and from Hall personally. It appears the only
remaining issue was Hall’s liability to Hall’s Magazine
Research LLC for the $25,000 indemnity claim. In order to
find Hall liable, the Court went through the exercise of find-
ing Hall’s Reports insolvent when the sale proceeds were
transferred to Hall, that Morris was a creditor at the time of
the transfer, that the transfer was a fraudulent transfer as to
Morris, and that the fraudulent transfer warrants piercing the
corporate veil, thereby entitling Hall’s Magazine to recover
from Hall personally. In choosing to pierce the corporate
veil, the judge found that both the instrumentality test and the
identity test were satisfied, although there were no facts
(other than the lack of corporate housekeeping around the
distribution) supporting the identity test, and the instrumen-
tality test would require that the fraudulent act to have been
committed with respect to the buyers, not Morris.17 One is
left to wonder why the parties posed the issues for the Judge
in a way that required such a convoluted and unfortunate
path. Why was not the more straightforward path pursued of
reclaiming from Hall the distribution that left his company
insolvent, under Section 33-75718? If the distribution was a
fraudulent transfer, why was it not also fraudulent as to the
buyers, allowing them to recover directly under the Uniform
Fraudulent Transfer Act? And unrelated to the decision, why
was the original action brought against Morris? Why did
Morris not pursue his damages by counterclaim in the origi-
nal action? Why did the buyers rely on a naked indemnity
from a seller that could soon be an empty shell? Once Hall
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transferred the proceeds to himself, leaving the seeking enti-
ties insolvent there was little doubt that the proceeds could be
reclaimed, but is unfortunate justice took the path of a cor-
porate veil case exposing not just the proceeds but all other
assets of Hall.
Kanner v. Go Vertical, Inc.19 is a well written opinion

dealing with a sure hand with a messy corporate falling out.
Shareholders and employees of a Connecticut corporation
had sued the corporation and its board members on various
grounds. The opinion is worth reading in its entirety for its
disposition of various Connecticut corporate law issues along
the way. Of particular note, however, is the way the court
dealt with claims against the board members. The MBCA
allows the certificate of incorporation to contain a provision
that limits liability of directors, with certain exceptions.
Uniquely, the CBCA allows the certificate to limit the liabil-
ity of directors to an amount not less than their compensation
as directors in the year the alleged violation occurs, with sim-
ilar exceptions.20 The certificate of incorporation of the cor-
poration at issue contained a limitation of liability of direc-
tors that tracked the permissible boundaries of such a limita-
tion in the CBCA. In dealing with the personal liability of
the directors, the court could have said that, since the corpo-
ration was not liable, the directors could not be either. Or the
court could have held in some way that, whether or not the
corporation was liable, there was insufficient evidence that
the directors had breached their duty. Instead, the court
found that no acts or omissions of the directors were estab-
lished that would trigger the exceptions to the limitation of
liability. In so doing, the court read out of the statute the
unique Connecticut provision that would impose liability for
wrongful acts at least to the extent of a director’s compensa-
tion. Perhaps there was no significant compensation.

A forward triangular merger that didn’t work out underlies
Metcoff v. NCT Group Inc.21 A corporation was merged into
an acquisition subsidiary of a parent corporation pursuant to
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a merger agreement that provided that shareholders of the
merged company would be paid royalties by the surviving
acquisition subsidiary and, in certain circumstances, stock of
the parent company. In dealing with multiple challenges to a
multiple-count complaint, the court dismissed an action
against the acquisition subsidiary for failure to deliver the
parent’s stock, concluding that this was only the obligation of
the parent. The court also let stand claims against an officer
of the parent who claimed to be acting only in an official
capacity by noting that an officer still has liability personally
for torts committed in an official capacity, and the complaint
had also alleged individual actions.

It is not clear what to make of Swift v. Ball.22 An electri-
cian, who conducted his business in a wholly owned corpo-
ration, brought his brother-in-law into the business. Precisely
what that meant was at the heart of the dispute. Initial steps
toward making the brother-in-law a 50% shareholder faltered
over a demand that the brother-in-law become equally liable
for the debts of the corporation. Among other things it
appears that they acted like partners. When the brother-in-
law left to start his own business, an initial agreement to split
the net assets foundered when the brother-in-law began using
the customer list to compete aggressively. The court con-
cluded that the net assets of the business should be split
equally, on the equitable grounds of unjust enrichment. So
one, clearly not a shareholder or in any other way an owner
of a continuing business, became entitled to a share of its net
assets without a dissolution. The lesson may be to expend
the effort to properly document and conclude whatever
arrangements are intended to be in effect.

In Doyle v. Abbenante,23 a shareholder desired to bring a
derivative claim against a corporation’s deceased officer’s
estate. In an unusual twist, the corporation had in fact
brought its own claim against the estate but the shareholder
felt it was not being properly prosecuted. The court held that,
in the absence of specific facts being alleged about why the
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corporation was not proceeding properly, the derivative
action could not proceed. For that proposition the court cited
the relevant provisions applicable to Connecticut statutory
trusts (Section 34-522(b)), rather than corporations (Section
33-721), which happily are the same.

In Chamlick v. Merritt Extruder,24 a Delaware corporation
with a secured bank loan ceased operations. The corporation
surrendered its assets to the bank, which sold some of them
to a new Connecticut corporation organized by one of the
principals of the Delaware corporation. The court held that
the Connecticut corporation did not have successor liability
on a contractual obligation of the Delaware entity, because
the transfer of assets by the bank did not involve assumption
of liabilities, or constitute a merger, or was fraudulent, and
the Connecticut entity was not a mere continuation of the
Delaware entity.
B. Limited Partnerships And Limited Liability Partnerships
Colliers, Dow and Condon, Inc. v. Schwartz25 grew out of

a general partnership that converted into a limited liability
partnership. After it converted, the “managing general part-
ner” entered into a listing agreement for the sale of a proper-
ty using the name of the predecessor general partnership.
Some records still showed the general partnership as the
owner, and, in the listing agreement, the managing general
partner represented that he was authorized to execute the
agreement on behalf of the named entity, and that the named
entity was the owner of the property. Of interest is that, after
the court concluded that the contract was actually with the
LLP that owned the property, it used the statutory section that
limits the liability of partners in limited liability partnerships
to conclude that the “managing general partner” was not
liable on the listing agreement. One cannot fault the appli-
cation of the literal language of the statute. It is strange that
any limited liability partnership would hold a partner out as a
“general partner”, and one can imagine a court concluding
that the adoption of the language associated with unlimited
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liability for a general partner of a general or limited partner-
ship constituted a waiver of the statutory protection; one can
even imagine this being couched as a piercing of the corpo-
rate veil. Presumably the complaint prevented a claim based
on fraud or misrepresentation. An entity that has converted
to LLP form should take care to abandon the obsolete identi-
fication of a managing general partner and take care to sign
agreements in the correct name that signifies limited liabili-
ty. Continuing to act as a managing general partner in the
name of a general partnership, after it converted to a limited
liability partnership, is asking for trouble.26
C. Limited Liability Companies
Pompilli v. Pro-line Painting, LLC27 is a case that dealt

with the thorny problem of the single member LLC. The
plaintiff, disappointed by a painting contractor operating as
an LLC, sought to pierce the corporate veil and hold the sole
member personally liable for the damages sought. The court
states as a principle (for which there is of course considerable
judicial support) that the doctrine of piercing the corporate
veil also applies to limited liability companies. The court
analyzed corporate cases laying out the requirements for the
instrumentality theory and the identity theory for piercing the
corporate veil, including the requirement that sufficient fac-
tual allegations be made. The complaint had alleged that the
deposit for the work was deposited in the owner’s personal
account rather than in the LLC account, that the owner had
failed to observe the formalities required by LLC law, and
that the owner had conducted, managed and controlled the
affairs of the corporation [sic] since its incorporation, as
though it were defendant’s own personal business. The court
found that these pleadings did not present sufficient factual
allegations to state a cause of action. It is fully understand-
able that plaintiffs would seek to use the doctrine of piercing
the corporate veil to overcome limited liability, and that
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courts would apply the corporate law that has developed
around the doctrine.28 But it is a hallmark of corporations
that ownership and management of the corporate entity are
divided, as is the case with manager-managed LLCs, while in
member-managed LLCs ownership and management are
united. A multi-member-managed LLC is much closer to a
limited liability partnership. A single-member LLC is much
closer in nature to a sole proprietorship with the addition of
limited liability. Inherently, in the case of a single-member
LLC, the owner will conduct, manage and control the affairs
of the entity, since it is indeed the owner’s own business.
Commingling funds is certainly a practice that would put
limited liability in jeopardy, but the formalities required of an
LLC by law (as opposed to its operating agreement) are quite
limited. Outside of filing an annual report, and maintaining
membership and operating agreement records, there are
none. There is no need, for example, for a single member
LLC to have an operating agreement, or hold meetings of the
members. If the application of the corporate veil concept to
all LLCs takes root, it may be wise for single member LLCs
to adopt corporation-like formalities even if not required.

Even corporation-like formalities may be little comfort for
the single-member LLC. Consider Morris v. Cee Dee,
LLC,29 in which an individual defendant owned a mobile
home through his single-member LLC, also a defendant. The
mobile home was leased to a tenant, who brought a defective
shower grate to the individual defendant’s attention.
Subsequently the plaintiff suffered a severe injury from the
grate. A prejudgment attachment was entered against the
LLC and against the individual defendant for his own negli-
gence in failing to make repairs. A prejudgment attachment
was also entered against the individual defendant by piercing
the corporate veil in respect of the claim against the LLC,
persuaded by the argument of counsel that the individual “in
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fact operated this [limited liability company] as a sham com-
pany that really existed for no purpose other than to shield
him from liability which might have been fine if he had insur-
ance . . . .30 The Appellate Court, after carefully reviewing
the veil-piercing principles concluded that insufficient facts
had been alleged to support piercing the veil. Small comfort
here for the individual defendant, but quite significant for
multiple-member LLCs.

In Horniatko v. Riverfront Assoc. LLC,31 the court dealt
with long arm jurisdiction and service of process over a
Nevada LLC doing business in Rhode Island and its manag-
er. The Connecticut long-arm statute, Section 52-59b, does
not specifically mention limited liability companies, but its
application to an unregistered foreign limited liability com-
pany and its manager is undoubtedly sound. The range of
foreign entities that exist and continue to be established, and
the precise nature of the agents that serve them, can clearly
outrun any effort to enumerate them specifically in
Connecticut statutes. What is somewhat troubling in the
decision is the path. The court noted the similarity between
a corporation and a limited liability company, and found that
the manner in which a corporation may be served would be
applicable to a limited liability company. It may have been
more direct to focus on the “entity-ness” of a limited liabili-
ty company rather than its limited liability or “corporateness”
to avoid the implication that a different kind of foreign enti-
ty – say a company limited by shares – may escape long arm
jurisdiction. In this respect it may be worth considering a
phrase used by Judge Kravitz in Kodak Polychrome
Graphics, LLC v. Southwest Precision Printers, Inc.32 While
this is a case obviously between an LLC and a corporation,
Judge Kravitz refers at one point to the “two corporate par-
ties.” Clearly he is not referring to two entities formed under
the corporation statutes, but rather the older and more gener-
al sense of a “company”— a group of individuals granted a
charter to act as an entity distinct from the individuals.
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Horniatko also considered the manager of a limited liabil-
ity company the proper agent for serving the LLC. In doing
so, it used the Connecticut limited liability statute to analyze
the role of the manager; Nevada law would have been the bet-
ter source. Here it is probable the result would have been the
same. Further, the court considers it appropriate that a man-
ager of an LLC should have liability for torts he commits,
whether or not on behalf of the limited liability company,
applying corporate principles in view of the “corporate-
styled” liability shield afforded by the limited liability shield,
and reaching a result similar to Morris v. Cee Dee.33 This
would seem to flow more directly from the law of agency
rather than corporate law. Thus an employee of a general part-
nership would also have liability for the employee’s own torts,
even though there is no “corporate-styled” liability shield.

IV. SECURITIES LAW CASES

In Menkes v. Stolt-Nielson S.A.,34 the court dismissed a
securities fraud action based on the failure to disclose
uncharged criminal conduct. The court found that the dis-
closure regulations of the U.S. Securities and Exchange
Commission do not require disclosure of uncharged criminal
conduct (in this case, an alleged antitrust conspiracy) except
where insider trading is involved or disclosure is required to
make affirmative statements not misleading. The court then
decided disclosure of the uncharged criminal conduct was
required in order to make affirmative statements about com-
petition not misleading, and discarded all of the other
alleged misstatements. Then, the court analyzed whether the
factual allegations in the complaint were sufficient to estab-
lish that Stolt-Nielsen acted with scienter in failing to make
those disclosures.35 Finding that they were not, the com-
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plaint was dismissed.
Collier v. Aksys Ltd.36 is a fraud on the market case with a

twist or two. In a typical fraud on the market case, a buyer
(or class of buyers) purchases securities at a time when the
issuer is making rosy statements. When the awkward truth
emerges and the stock drops, a lawsuit results. In Collier, it
was alleged that a hedge fund concealed its buying up of an
issuer’s public float at steadily climbing prices. It eventually
acquired 77% of the publicly traded shares before making
required federal securities law filings. At that point the stock
price dropped. One could imagine a class of plaintiffs who
bought alongside the hedge fund, unaware of its activities,
who sued when the price dropped after all was revealed.
They would feel they paid too much. Here, the plaintiff was
a short seller, who lost money by covering his short sales as
the price rose. The court noted that everything about a fraud
on the market case needs to be looked at upside down in that
circumstance. Accordingly, when the truth was revealed, the
price needed to rise on the news (not fall) to cause the plain-
tiff’s loss in order to establish a fraud on the market claim.
The court dismissed the claim on that ground, noting in pass-
ing that short selling is an extremely risky securities trading
practice. There is something unsatisfying about the symmet-
rical approach, however. In both cases, it is alleged purchas-
es were made at prices that were, given the true facts, inflat-
ed. A better symmetry would involve purchases that were
artificially low, or sales artificially high, were proper disclo-
sure made. In that event there would be no damages. The
circumstance of the short seller is instead one of timing. Of
course, if the short seller knew a buyer was in the process of
accumulating 77% of the public float, waiting until the news
came out would be a real test of nerve in the face of being in
a possible corner, or “short squeeze.”
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V. CONCLUSION

It seems remarkable that there are a quarter-million
Connecticut domestic entities, created and maintained by
parties of varying degrees of sophistication. It is remarkable,
too, that there is so little litigation generated by them; what
exists also involves parties of widely varying degrees of
sophistication.
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2005 SURVEY OF DEVELOPMENTS IN
CIVIL LITIGATION

BY JACK G. STEIGELFEST*
This survey collects and reports on cases of interest issued

during the year 2005 discussing important issues of civil pro-
cedure and those substantive areas of civil litigation that are
not dealt with in the annual review of tort cases.

I. CIVIL PROCEDURE
A. Jurisdiction

A significant number of decisions of the Connecticut
Supreme Court in the year 2005 limited and defined the juris-
diction of the courts. Several decisions turned on the stand-
ing of the plaintiff to bring an action. Additional cases
addressed the continuing jurisdiction of the courts and others
further defined the scope of the court’s authority in attorney
ethics matters.

Two cases address the existence of jurisdiction in cases
involving plaintiffs who lack the legal capacity to bring an
action. In Carrubba v. Moskowitz,1 the Supreme Court held
that a father has no standing to bring an action as the best
friend of a child whose interests were adverse. The Court
therefore held that no jurisdiction existed. By contrast, in
Lesnewski v. Redvers,2 the Supreme Court found the exis-
tence of jurisdiction over an action brought by an incompe-
tent person without the aid of a guardian or best friend where
necessary to vindicate the person’s rights and the person’s
attorney can fulfill the role of next friend or guardian. The
Court interpreted the lack of a plaintiff with legal competence
to sue as an amendable irregularity in this limited circum-
stance. These cases suggest that a determination of jurisdic-
tion over actions by or on behalf of those without legal capac-
ity to sue requires a substantive inquiry into the circum-
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stances of the particular case.
Other cases demonstrate a vigorous application of the

requirement of standing to pursue litigation. In CT State
Medical Society v. Oxford Health Plans (CT), Inc.,3 the
Supreme Court held that the plaintiff organization’s interest
in the defendant’s alleged failure to make timely and com-
plete payments to the plaintiff’s members was indirect and
derivative, and therefore could not meet the requirements of
classical aggrievement. In Lewis v. Planning & Zonning
Comm’n,4 the Supreme Court reiterated the rule that General
Statutes Section 22a-16 does not create statutory aggrieve-
ment to bring an action based on the validity or necessity of
a permit for conduct affecting the environment. By compari-
son, in Ventres v. Goodspeed Airport, LLC,5 the Supreme
Court found standing where the claim focused on the sub-
stance of what the alleged polluter did, rather than the failure
to obtain a permit. Absent proof of a direct effect on his taxes,
a former taxpayer was held to lack standing to challenge the
constitutionality of the funding formula for regional school
districts to allocate costs among member towns in Seymour v.
Region One Board of Education.6 In Eder Bros., Inc. v. Wine
Merchants of Connecticut, Inc.,7 the Supreme Court analyzed
the existence of a private right of action under the Liquor
Control Act as a question of standing and statutory aggrieve-
ment by way of motion to dismiss, rather than as a question
of legal sufficiency. The Court eventually held there was no
private cause of action, but that a violation of the Act could
be used to support a cause of action under CUTPA.

Although a criminal case, State v. Perez8 addresses the
extent to which a court can criticize a lawyer representing a
party in the matter before it. The Supreme Court held that a
statement by a court that an attorney for one of the parties had
violated the Rules of Professional Conduct was a disciplinary
sanction tantamount to a reprimand, and could not be made
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3 272 Conn. 469, 863 A.2d 645 (2005).
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without first providing the attorney with the minimal require-
ments of due process, including notice and an opportunity to
be heard. Mere criticism that does not amount to a finding is
permissible. Also relevant to attorney ethics, in Statewide
Grievance Committee v. Burton,9 the Supreme Court has
granted certification to review the Appellate Court’s holding
that proceedings to discipline a lawyer who was already dis-
barred were not moot where the outcome could be relevant to
a future application for reinstatement.

Three cases addressed the continuing jurisdiction of the
courts despite the statute and rule preventing reopening of
judgments after four months.10 In Rosado v. Bridgeport Roman
Catholic Diocesan Corp.,11 the Supreme Court held that the
superior court retains continuing jurisdiction over protective
orders sealing documents. The Court ordered the trial court’s
substantive decision requiring production of many of the pro-
tected documents be vacated, however, because it was issued
during the automatic stay period under Practice Book Section
61-11(a), where the trial court’s order opening a new file effec-
tively restored the withdrawn cases to the docket, a final judg-
ment from which an appeal had been filed. The Court also held
that the newspapers were properly granted permissive inter-
vention to challenge the protective orders. In Rocque v. Light
Services, Inc.,12 the Supreme Court upheld the continuing
jurisdiction of the superior court to clarify a judgment and
enforce it by imposing penalties. The Court in Weinstein v.
Weinstein,13 in ruling on the scope of disclosure obligations in
a dissolution action, made the passing observation that the four
month period did not bar its consideration of the plaintiff’s
claim that the judgment had been obtained by fraud.

In Lapointe v. Board of Education,14 the Supreme Court
held that the political question doctrine, under which respect
for coordinate branches of government render certain internal
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9 88 Conn. App. 523, 871 A.2d 380, cert. granted, 276 Conn. 901, 884 A.2d
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11 276 Conn. 168, 884 A.2d 981 (2005).
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14 274 Conn. 806, 878 A.2d 1154 (2005).



actions of those branches nonjusticiable, is inapplicable to a
local board of education. The Court directed the issuance of
writs of quo warranto and mandamus to restore the board
chairperson to his position after finding that he had been
wrongfully removed.

In Kozlowski v. Comm’r of Transportation,15 McIntosh v.
Sullivan,16 and Filippi v. Sullivan,17 the Supreme Court
observed that the question of whether a claim against the
State fell under the defective highway statute or is barred by
sovereign immunity implicates the Court’s subject matter
jurisdiction.18 In Peters v. Department of Social Services,19
the Supreme Court found a lack of jurisdiction to review the
refusal of the Department to compromise a lien on an injured
plaintiff’s recovery. Finally, in Larobina v. McDonald,20 the
Supreme Court used the ripeness and prior pending action
doctrines to uphold summary judgment defeating claims that
the defendants were wrongfully litigating an earlier filed
action. The Court observed that the trial court in the earlier
action has authority to enter appropriate sanction in response
to any dilatory, bad faith and harassing litigation conduct.21
B. Pleadings and Pre-trial Procedure

Despite the general rules that a motion to dismiss should
be used to address jurisdiction, a motion to strike to address
legal sufficiency, and a motion for summary judgment to
determine if there is a genuine issues of material fact in dis-
pute for trial,22 the Supreme Court permitted deviation from
this procedural scheme where there is no prejudice to the
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15 274 Conn. 497, 876 A.2d 1148 (2005).
16 274 Conn. 262, 875 A.2d 459 (2005).
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19 273 Conn. 434, 879 A.2d 448 (2005). See also Missionary Society of CT v.
Board of Pardons and Paroles, 272 Conn. 647, 866 A.2d 538 (2005)(no jurisdiction
over mandamus action to require Board to hold commutation hearing regarding
death penalty prior to execution in the absence of a contested case).

20 274 Conn. 394, 878 A.2d 522 (2005).
21 274 Conn. at 411.
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opposing side. Thus, in Carrubba v. Moskowitz,23 the
Supreme Court upheld use of a motion to dismiss to address
an immunity issue, which should have been addressed by
summary judgment, where the plaintiff requested that the
court address the issue as a matter of economy. In Larobina
v. McDonald,24 the Supreme Court upheld the defendant’s
use of a motion for summary judgment to challenge the legal
sufficiency of a complaint if the plaintiff is not prejudiced
thereby because the plaintiff could not have repleaded a
viable cause of action. Moreover, failure to object to this use
of summary judgment constitutes a waiver. In Violano v.
Fernandez,25 the Supreme Court granted certification to
review the Appellate Court’s holding that a motion to strike
can be used to raise government immunity if the complaint
states facts establishing the immunity.

Also in the context of a summary judgment motion, the
Supreme Court in Almada v. Wausau Business Ins. Co.,26 held
that a defendant may raise a defense without having pled it as
a special defense where the plaintiff has pled the elements of
the defense in his complaint. In Pekera v. Purpora,27 the
Supreme Court held that summary judgment was not defeated
by a plaintiff’s mere reference to possible future amendment
to the Complaint in the absence of an actual amendment.

In two cases, the Court upheld the attorney-client privi-
lege against disclosure of evidence relevant to an action. In
Hutchinson v. Farm Family Cas. Ins. Co.,28 a majority of the
Supreme Court held that mere allegations of bad faith against
an insurance company are insufficient to trigger the
crime/fraud exception to the attorney-client privilege and
make the insurer’s communications with its counsel discov-
erable. The Court overruled the trial court’s order granting a
bill of discovery in aid of an arbitration. And in Gould,
Larson, Bennet, Wells & McDonnell v. Panico,29 the Supreme
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Court held that the attorney-client privilege bars discovery of
communications that do not result in an executed will.

In Collins v. Anthem Health Plans, Inc.,30 the Supreme
Court discussed the requirements for class certification
(numerosity, commonality, typicality, adequacy of representa-
tion, as well as predominance and superiority) and found that
the defendant’s alleged limitation on payment for medical pro-
cedures could not satisfy the predominance requirement where
individual fact inquiries are necessary as to each plaintiff.
C. Evidence and Trial Procedure

In two very different contexts, the Supreme Court
addressed limitations on the identity of decisionmakers at
trial. In re Allison G31 includes a reminder that a judge should
disqualify himself from presiding over the trial where he con-
ducted a substantive pretrial conference. Although a criminal
case, State v. Latour,32 is relevant to civil practitioners for its
articulation of the procedures and rules applicable to a
Batson challenge to exclusion of jurors on the basis of gen-
der. The Supreme Court further held that any error in seating
a challenged juror was harmless where the person served
only as an alternate.

Several cases address issues of evidence at trial. In
Margolin v. Kleban and Samor, PC,33 the plaintiff needed to
prove the amount of an underlying judgment in order to pur-
sue a legal malpractice claim, but no one had an actual copy
of the judgment. The Supreme Court permitted the use of sec-
ondary evidence in the form of testimony to establish the con-
tent of the judgment. The Court also held that if a document
is admissible as a business record, its content is substantive
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30 275 Conn. 309 (2005). Read together with CT State Medical Society v.
Oxford Health Plan (CT), Inc., 272 Conn. 469 (2005), the result seems to require
individual health care providers to sue the health plans of which they are members
in order to challenge the propriety of payments, something the individuals may
understandably be loathe to do.

31 276 Conn. 146, 883 A.2d 1226 (2005).
32 276 Conn. 399, 886 A.2d 404 (2005). In J.E.B. v. Alabama, 511 U.S. 127

(1994), the Court held that the restrictions on the discriminatory use of peremptory
juror challenges first stated in Batson v. Kentucky, 476 U.S. 79 (1986), also apply in
civil cases. See alsoMartins v. Connecticut Light & Power Co., 35 Conn. App. 212,
645 A.2d 557, cert. denied, 231 Conn. 915, 648 A.2d 154 (1994).

33 275 Conn. 765, 882 A.2d 653 (2005).



evidence for all purposes, not just the fact that a record was
kept. In Jacobs v. General Electric Co.,34 the Supreme Court
found error in permitting lay testimony from the defendant’s
employees that plaintiff was the right person to lay off when
those employees were not involved in lay off decision. In
Cantonbury Heights Condominium Assn, Inc. v. Local Land
Development, LLC,35 the Supreme Court held that a stipula-
tion of facts between the parties governed the outcome of sev-
eral of the plaintiff’s claims, where the stipulation included
the fact that another party had undertaken the allegedly
wrongful conduct. The Supreme Court has granted certifica-
tion to review the ruling inWexler v. DeMaio,36 excluding the
plaintiff’s expert in a medical malpractice action due to lack
of specificity in violation of a discovery order.

In Albahary v. City of Bristol,37 the Supreme Court
applied collateral estoppel to bar recovery for pre-taking
inverse condemnation resulting from pollution where the
plaintiff had previously obtained relief, but not monetary
relief, in a federal court action.
D. Damages and Other Relief

In a decision creating consternation on the part of defen-
dant’s lawyers and inhibiting the admission of liability, the
Appellate Court in Right v. Breen,38 held that where a defen-
dant admits liability in a negligence case, the plaintiff was
entitled to at least nominal damages. The Supreme Court has
reversed, holding that a defendant’s verdict is possible where
the plaintiff fails to prove damages, an essential element of
the cause of action.

In Harty v. Cantor FitzGerald and Co.,39 the Supreme
Court upheld an arbitration panel’s interpretation of a con-
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34 275 Conn. 395, 880 A.2d 151 (2005). See also State v. Finan, 275 Conn. 60,
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tract term prohibiting the award of “punitive damages” as
referring only to the attorneys fees and costs of litigation
recoverable under certain circumstances under the common
law and permitting the award of statutory multiple damages.
As an example of the high standard necessary for review of
arbitration awards, the decision is not unusual.40 If applicable
elsewhere, the decision has potentially far reaching effects,
since the term is used in a variety of contexts and may not
mean what people think.41

In Robinson v. Galino,42 the Supreme Court interpreted
the statutes establishing the statutory responsibility of the
Connecticut Insurance Guaranty Association (“CIGA”) to
assume the coverage of a liquidated insurer. Although those
statutes require the exhaustion of all other available insur-
ance, the failure to exhaust is not a complete defense to any
recovery. Rather, where, for example, a plaintiff has failed to
recover all available uninsured motorist coverage, the
exhaustion requirement limits the liability of CIGA and the
tortfeasor by crediting them with the entire available cover-
age rather than providing a complete bar to recovery.

In a case involving multiple issues relating to trespass, envi-
ronmental harm and unfair trade practices, the Court interpret-
ed CONN. GEN. STAT. Section §52-560 providing for damages
for the cutting of trees. The decision in Ventres v. Goodspeed
Airport, LLC,43 rejects the argument that the statute requires
payment of the value of mature trees and instead adopts a rule
permitting award of only the value of the cut wood or the loss
of value of the land due to the loss of the trees.
E. Statutory Interpretation

Three notable issues of statutory construction appeared
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query whether they have intended the narrow interpretation provided by the Court.
Indeed, it seems counterintuitive that the parties who entered the arbitration agree-
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with its use in those statutes permitting the award of punitive damages in addition to
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GEN. STAT. §§52-240a & 52-240b (products liability).

42 275 Conn. 290, 880 A.2d 127 (2005).
43 275 Conn. 105, 881 A.2d 937 (2005).



repeatedly in Supreme Court opinions last year. In a surpris-
ing number of cases, the Supreme Court refused to defer to
an agency’s interpretation of the law within its supposed field
of expertise. Instead, the Court repeatedly applied a rule that
no deference is afforded to an agency interpretation of statu-
tory terms where the construction of the statute has not pre-
viously been reviewed by the Court and is not part of a time-
tested interpretation by the agency.44

Two decisions addressed the retroactivity of statutes. In
Carr v. Planning & Zoning Comm’n,45 the Supreme Court held
that procedural statutes apply retroactively. On the other side
of the coin, in D’Eramo v. Smith,46 the Supreme Court held
that substantive changes in the law apply prospectively only.

Finally, although the year 2005 witnessed repeated skir-
mishes over the legislature’s attempt to overrule the majori-
ty’s approach to statutory construction in State v.
Courchesne,47 this was not the year in which these skirmish-
es broke out into outright war over the separation of pow-
ers.48 The skirmishes suggest, however, that the issue is ripe
if properly presented in the right case.
F. Arbitration

In a number of cases, the Supreme Court discussed the
difference between restricted and unrestricted submissions

2006] 2005 SURVEY OF DEVELOPMENTS IN CIVIL LITIGATION 107

44 See Kelly v. City of New London, 275 Conn. 580, 881 A.2d 978 (2005);
Labadie v. Norwalk Rehab. Services, Inc., 274 Conn. 219, (2005); DaimlerChrysler
Services North America, LLC v. Comm’r of Revenue, 274 Conn. 196, 875 A.2d 28
(2005); Southern New England Telephone Co. v. Department of Public Utility
Control, 274 Conn. 119, 874 A.2d 776 (2005).

45 273 Conn. 573, 872 A.2d 385 (2005). Compare Denardo v. Bergamo, 272
Conn. 500, 863 A.2d 686 (2005)(courts are free to determine the extent to which
new judicial decisions have retroactive effect).

46 273 Conn. 610, 872 A.2d 408 (2005). The D’Eramo Court also held that the
Court had subject matter jurisdiction over the plaintiff’s mandamus action to com-
pel the Commissioner of Correction to authorize a malpractice action against the
State despite the Commissioner’s discretionary authority to do so, because the ques-
tion of whether the statute applied retroactively is quintessentially a judicial func-
tion.

47 262 Conn. 537, 816 A.2d 562 (2003). In response to the Courchesne majori-
ty’s decision not to require a threshold showing of linguistic ambiguity as a precon-
dition to consideration of other sources of the meaning of the legislative language in
addition to its text, the legislature passed CONN. GEN. STAT. §1-2z, reestablishing a
plain meaning rule for statutory interpretation.

48 See Genesky v. Town of East Lyme, 275 Conn. 246, 881 A.2d 114 (2005).



and applied the manifest disregard standard for overturning
an arbitration award.49 The Supreme Court reiterated in
Industrial Risk Insurers v. Hartford Steam Boiler Inspection
& Ins. Co.,50 that an unrestricted submission will not be
reviewed for error in the facts or the law; reversal would
require an egregious misapplication of the law. Similarly, the
Supreme Court held in Blakeslee Arpaia Chapman, Inc. v.
Department of Transportation,51 that inconsistency between
the findings and the award will not support reversal. Based
upon MedValUSA Health Programs, Inc. v. MemberWorks,
Inc.,52 there are no due process or public policy limitations on
the amount of an award of punitive damages. There appear to
be no restrictions at all if the submission is unrestricted.

Timing can be critical in securing rights in arbitration. In
School Adm’rs of Waterbury v. Waterbury Financial Planning
and Assistance Board,53 the Supreme Court, after interpreting
the specialized statutes applicable to the City of Waterbury’s
Financial Planning, held that the plaintiffs had failed to file a
timely motion to vacate necessary to obtain review of an arbi-
tration award. In AFSCME, Council 4, Local 704 v.
Department of Public Health,54 the Supreme Court held that
the union had waived any challenge to the timeliness of an
award by expressly granting the arbitrator’s request for addi-
tional time, even where the employer had not similarly agreed.

In a decision of the Superior Court, Judge Berger held in
In re Application to Admit Glatthaar55 that the rules of prac-
tice contain no provision authorizing the court to admit a for-
eign attorney to participate in a Connecticut arbitration. The
decision illuminates one of the many problems created by
multi-jurisdictional practice, some of which might merit con-
sideration by the Rules Committee or the legislature.
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II. CONTRACTS, INCLUDING INSURANCE CONTRACTS

A. General Contract Law
In two cases, the Supreme Court addressed public policy

limitations on the ability to contract. In Hanks v. Powder
Ridge Restaurant Corp.,56 the Supreme Court invalidated the
exculpatory provisions in a snowboarding ticket after a multi-
pronged analysis founded upon the public policy against per-
mitting a party to absolve itself of the consequences of its
own negligence in unbargained-for contract of adhesion. The
breadth of the analysis makes it difficult to tell how far the
decision extends. Although the Supreme Court had years
before abandoned the broad public policy against assignment
of tort judgments,57 the decision in Gurski v. Rosenblum &
Filan, LLC,58 again relying on a conglomeration of public
policy concerns, holds that a defendant’s assignment of a
legal malpractice claim or judgment to the underlying plain-
tiff impermissibly undermines the attorney-client relation-
ship as well as public confidence in, and the reliability of, the
legal system.

The opinion in Glazer v. Dress Barn, Inc.59 addresses a
number of contract law issues. The Supreme Court addressed
whether agreements between the parties were sufficiently
definite to establish a contractual obligation. Finding that an
agreement to lend money was sufficiently definite, the Court
went on to clarify that part performance is not a free standing
defense to application of the statute of frauds, but rather an
element of an estoppel exception to the statute. Finding insuf-
ficient evidence of part performance, the Court directed a
verdict for the defendant on that issue. Moreover, the jury’s
conclusion that a contract existed barred recovery under the
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56 276 Conn. 319, 885 A.2d 734 (2005). By contrast, the language of Parrot v.
Guardian Life Ins. Co., 273 Conn. 12 n.11, 866 A.2d 1273 (2005), indicates that a
court will interpret a contract of adhesion against the drafter only if it is ambiguous.
It thus appears that unambiguous language in a contract of adhesion will be given
its plain meaning up until the point where it is not enforceable at all.

57 Westchester Fire Ins. Co. v. Allstate Ins. Co., 236 Conn. 362, 672 A.2d 939
(1996).

58 276 Conn. 257, 885 A.2d 163 (2005).
59 274 Conn. 33, 873 A.2d 929 (2005).



alternative theory of promissory estoppel, even though the
contract was unenforceable due to the statute of frauds.

In Williams v. Williams,60 the Supreme Court repeated the
rule that the construction of a contract presents a question of
law where the contract is unambiguous within the four cor-
ners of the document.
B. Insurance

In the process of ruling that a damages from a dog bite
“arise out of” use of the premises for purposes of an owners,
lessors, tenants liability policy, the decision in Hartford Cas.
Ins. Co. v. Litchfield Mut. Fire Ins. Co.,61 significantly mod-
ifies insurance law in two respects. First, the Supreme Court
held that the duty to defend is not always determined by ref-
erence to the allegations of the Complaint under what has
been known as the four corners rule. Rather, the insurer may
have a duty to defend if it is aware of facts outside the plead-
ings that might bring the case within the coverage. Second,
the Court applied this modified four corners test to the ques-
tion of whether someone was an insured, where prior law
appeared to hold that whether someone was an insured was
not governed by the pleadings at all, since a third party’s alle-
gations cannot create a duty on the part of an insurer to some-
one who is not in fact an insured. The decision complicates
duty to defend analysis and may prevent summary judgment
in some cases.

In R.T. Vanderbilt Co. v. Continental Cas. Co.,62 the
Supreme Court expansively interpreted the word suit in a
commercial liability policy to include a potentially responsi-
ble person (PRP) letter from the Environmental Protection
Agency. The Court reasoned that the burdens and immediate
legal consequences of this particular regulatory process make
it the substantial equivalent of bringing a lawsuit and that the
insurer therefore has a duty to defend in the regulatory arena.
Echavarria v. National Grange Mut. Ins. Co.,63 dealt with
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60 276 Conn. 491, 497, 886 A.2d 817 (2005).
61 274 Conn. 457, 876 A.2d 1139 (2005).
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the statutes requiring notice to an insured prior to cancella-
tion of a personal auto policy. The statutes permit cancella-
tion documented by “certificate of mailing,” among other
methods. The Supreme Court held that a certificate of mail-
ing is adequate to support cancellation without additional
evidentiary foundation as to the mailing of the notice. The
Court also applied the mail box rule, under which a properly
stamped and addressed letter raises a presumption of receipt,
and thereby avoided a ruling on whether proof of receipt of a
cancellation notice is necessary.

Two Supreme Court cases address uninsured motorist law.
In Piersa v. Phoenix Ins. Co.,64 the Supreme Court held that
a municipal self insured cannot take advantage of permissible
regulatory set-offs from uninsured motorist coverage without
a writing adopting those set-offs. In Hartford Cas. Ins. Co. v.
Farrish-LeDuc,65 the Supreme Court held that a legal mal-
practice recovery by an injured plaintiff is the functional equiv-
alent of the tort claim underlying the legal malpractice recov-
ery and therefore an underinsured motorist carrier may set off
its liability by the amount of the legal malpractice recovery.

A few cases address efforts by insureds to recover against
an insurer outside of the insurance contract. In DeOliveira v.
Liberty Mut. Ins. Co.,66 the Court held that the workers com-
pensation statutes provide the exclusive remedy for improp-
er processing of a workers compensation claim. The Court
rejected the existence of a bad faith action in tort. In
Hutchinson v. Farm Family Cas. Ins. Co.,67 the Supreme
Court rejected the argument that an insurer has a fiduciary
duty to the insured in handling an insurance claim, at least in
context of a first party claim in which interests of the insurer
are adverse to those of the insured.

In Parrot v. Guardian Life Ins. Co.,68 the Supreme Court
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64 273 Conn. 519, 871 A.2d 992 (2005).
65 275 Conn. 748, 882 A.2d 44 (2005).
66 273 Conn. 487, 870 A.2d 1066 (2005). See also Almada v. Wausau Business

Ins. Co., 274 Conn. 449, 876 A.2d 535 (2005)(following DeOliveria in precluding a
claim for emotional distress arising out of wrongful handling of a workers compen-
sation claim).

67 273 Conn. 33, 867 A.2d 1 (2005).
68 273 Conn. 12, 866 A.2d 1273(2005).



held that the provision of CONN. GEN STAT. 38a-483(a)(1)
requiring that a disability policy form state the “entire con-
tract” between the parties was not violated by incorporation
by reference where the reference did not affect the fixed ben-
efit afforded under the policy.

The Supreme Court granted certification to review two
cases involving insurance questions. In Mount Vernon Fire
Ins. Co. v. Morris,69 in addition to holding that a liability
insurer’s coverage obligations are not determined by the
judgment below where no party to the underlying action
shared privity with the insurer, the Appellate Court held that
a molestation exclusion endorsement trumps molestation
coverage in the policy itself. The Supreme Court has also
granted certification in Middlesex Mut. Assur. Co. v. Vaszil to
review the Appellate Court’s ruling that the holding of
DiLullo v. Joseph,70 does not bar a subrogation action by a
landlord’s insurer against a tenant where the lease terms
make the tenant liable for damage to the property.71

III. CONCLUSION

Review of the leading cases in the area of civil procedure
and contracts reveals a pragmatic, case by case, analysis of
the issues rather than a rigid application of rules that might
unnecessarily prevent an efficient and just result. Although
the Supreme Court can hardly be criticized for doing justice,
it remains to be seen whether flexible, multi-factored analy-
ses, like those used to determine jurisdiction in actions
brought by or on behalf of incompetents or to analyze the
effect of public policy on contracts, will create uncertainty
and foster increased litigation. Given the Court’s apparent
willingness to consider arguments regarding the rationale for
applying established rules to particular situations, it is a good
time to be a civil litigator.
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6990 Conn. App. 525, 877 A.2d 910, cert. granted, 276 Conn. 907, 844 A.2d
1027 (2005).

70 259 Conn. 847, 792 A.2d 819 (2002).
71 89 Conn. App. 482, 873 A.2d 1030, cert. granted, 275 Conn. 911, 882 A.2d

673 (2005).
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