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DOCUMENT RETENTION, ELECTRONIC DISCOVERY, 
E-DISCOVERY COST ALLOCATION AND SPOLIATION

OF EVIDENCE: THE FOUR HORSEMEN OF THE 
APOCALYPSE IN LITIGATION TODAY

BY LOUIS R. PEPE AND JARED COHANE*

I.  INTRODUCTION

The retention of documents and their production in litiga-
tion or regulatory investigations has always presented a
dilemma for the large corporation and its counsel.  The prac-
tical considerations of the prodigious cost, space, and human
resources associated with retaining and storing great volumes
of documents was always in tension with the requirements of
the applicable court or regulatory agency rule requirements to
preserve—and never alter or destroy—what might ultimately
be considered relevant to the issues in the litigation or inves-
tigation.  That dilemma has been exacerbated a thousandfold
by the advent and spread of the electronic storage and trans-
mittal of documents and information in the business world.

What was always a burdensome problem demanding an
inordinate amount of attention and resources has now
become an undertaking of monumental proportions spawning
a new industry of information technology forensic experts,
generating serious and debilitating litigation entirely separate
from and collateral to the primary lawsuit; and creating expo-
sure to draconian sanctions and other remedies for noncom-
pliance.  This is the brave, new world of electronic document
retention and e-discovery.

This article will address the four primary components of
this issue:  (1) document retention policies and requirements;
(2) e-discovery; (3) cost allocation of e-discovery; and (4) spo-
liation of evidence and its consequences.  The existing and pro-
posed federal rules applicable to these topics, the “best prac-
tices” suggested by the ABA and other organizations, and the
latest applicable case law will all be examined for guidance.  
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II. RETENTION OBLIGATIONS: BEING PREPARED FOR WAR

Regardless of one’s level of computer sophistication, the
terms byte, kilobyte and megabyte—even gigabytes—as ref-
erences to the size of a computer file are familiar and stand
as evidence that our cultural perspective on measuring the
size of a document has shifted from the number of pages to
file sizes measured in bytes. 

A 2003 University of California Berkeley study estimated
that five exabytes of information were created in 2002.1 An
exabyte, to put it in perspective, is 1,000,000,000,000,000,000
or 1018 bytes.  Ninety-two percent of the five exabytes of
information created in 2002 was stored electronically.2 That
statistic, now four years old, is staggering and means that,
based on pure volume alone, the discovery of electronically
stored information changes the face of litigation.  Consider
the following quote from the Judicial Conference Committee
on Rules of Practice and Procedure made when approving the
proposed amendments to the Federal Rules of Civil
Procedure addressing electronic discovery issues:

Electronically stored information is characterized by expo-
nentially greater volume than hard-copy documents.
Commonly cited current examples of such volume include
the capacity of large organizations’ computer networks to
store information in terabytes, each of which represents the
equivalent of 500 million typewritten pages of plain text, and
to receive 250 to 300 million e-mail messages monthly.3

As the digital age continues to evolve, the need for com-
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1 Peter Lyman & Hal R. Varian, How Much Information 2003, available at
http://www.sims.berkeley.edu:8000/research/projects/how-much-info-2003/exec-
sum.htm.  According to the UC Berkeley study, five exabytes, “If digitized with full
formatting, the seventeen million books in the Library of Congress contain about
136 terabytes of information; five exabytes of information is equivalent in size to the
information contained in 37,000 new libraries the size of the Library of Congress
book collections.”

2 Id.
3 Report of Judicial Conference Committee on Rules of Practice and Procedure,

September 2005 at 22-23, available at http://www.uscourts.gov/rules/Reports/ST09-
2005.pdf. (Emphasis added). See also Shira A. Scheindlin & Jeffrey Rabkin, Outside
Counsel: Retaining, Destroying and Producing E-Data: Part 2, N.Y.L.J., May 9,
2002, at 1 (2002) (“Consider, for example, e-mail messages saved on a computer
hard drive. In 1994, Americans collectively sent 100 million e-mails daily, and that
number rose to 500 million e-mails per day in 1998. Research indicates that in 2002,
Americans will send 1.5 billion e-mail messages every day.”)



prehensive internal document retention policy must evolve in
lockstep.

A. Sources of Retention Requirements

There are two competing forces that should guide a com-
pany’s document retention policy—a company’s operational
structure, and what the law requires.  In terms of electronic
information retention, each individual organization’s struc-
ture and business will dictate the policy.  The types of elec-
tronic information the organization generates, the format of
electronic information, how the organization uses electronic
information it generates, and how it stores and archives that
information will shape the retention needs.  To augment the
policy, companies can look to special trade and service
organizations such as the Association of Records Managers
and Administrators,4 the American National Standards
Institute,5 and the International Organization for Standard-
ization6 for guidance on electronic data retention require-
ments and standards.  But organizations must also look to
applicable law to shape their retention policy.

Generally, the legal duty to retain arises in two contexts.
There are those retention duties set forth in statutes and reg-
ulations, and there is the overarching duty to retain relative to
potential, anticipated or actual litigation. 

1. Statutory & Regulatory Duties To Retain7

In 2002, President Bush signed the Sarbanes-Oxley Act
into law.8 Sarbanes-Oxley imposed new requirements on
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4 See http://www.arma.org/erecords/index.cfm.  The ARMA website even offers
on-line courses on electronic discovery free to its members. 

5 See http://www.ansi.org, publishing the ANSI Audit Checklist for Electronic
Records.  This document  contains suggestions to facilitate electronic record main-
tenance and a checklist to assist ANSI-accredited standards developers with the
organization of electronic files within the context of the ANSI Audit Program
requirements.

6 See http//:www.iso.org.  ISO Technical Report 18492 (Long-Term Preser-
vation of Electronic Document-Based Information) “provides practical methodolog-
ical guidance for the long-term preservation and retrieval of authentic electronic
document-based information, when the retention period exceeds the expected life of
the technology (hardware and software) used to create and maintain the informa-
tion.”

7 This article addresses only duties set forth in federal statutes and regulations.
8 116 Stat. 745 (2002).



public companies and their accountants and auditors for
retention and destruction of certain financial records.  Two
sections of Sarbanes-Oxley pertain to the retention and
destruction of electronic documents, and impose serious
criminal penalties under certain circumstances.9

Section 802 amends the federal obstruction-of-justice
statute10 by adding two new offenses.  An individual who
“knowingly” alters, destroys, mutilates, conceals, covers up
or falsifies “any document or tangible object” with the “intent
to impede, obstruct or influence” an investigation or pro-
ceeding of any matter within the jurisdiction of federal agen-
cies or bankruptcy proceedings shall be fined, or imprisoned
not more than 20 years, or both.11

Section 802 also requires accountants to “maintain all
audit records or to review workpapers for a period of 5 years
from the end of the fiscal period during which the audit or
review was concluded.”12 This section also requires the
Securities and Exchange Commission (SEC) to promulgate
rules and regulations relating to the retention of relevant
records from an audit or review;13 makes it unlawful to
knowingly and willfully violate these new provisions, includ-
ing any SEC Regulation promulgated thereunder; and imposes
fines, a maximum 10-year prison sentence, or both.

Section 1102 expands the obstruction-of-justice statute
prohibiting tampering with a record or otherwise impeding an
official proceeding.14 Whoever “corruptly” alters, destroys,
mutilates or conceals a record, document or other object, or
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9 See Title IX of Sarbanes-Oxley, the “Corporate and Criminal Fraud
Accountability Act of 2002.”

10 18 U.S.C. § 1501 et seq.
11 18 U.S.C. § 1519.
12 18 U.S.C. § 1520.  SEC Rule 2.06 promulgated pursuant to this section actu-

ally increases the retention requirement to seven (7) years. 
13 Id. See also Regulation S-X, Rule 2.06, which requires accountants to “retain

records relevant to the audit or review, including workpapers and other documents
that form the basis of the audit or review, and memoranda, correspondence, com-
munications, other documents, and records (including electronic records), which
(1) are created, sent or received in connection with the audit or review, and (2) con-
tain conclusions, opinions, analyses, or financial data related to the audit or review”
for seven (7) years. (Emphasis added).

14 See Title XI of Sarbanes-Oxley, the “Corporate Fraud Accountability Act of
2002” amending 18 U.S.C. § 1512.



attempts to do so “with the intent to impair the object’s
integrity or availability for use in an official proceeding” shall
be fined, or imprisoned up to 20 years, or both.15

Corporate counsel for public companies should ensure
that the requirements of Sarbanes-Oxley are addressed in
their company’s document retention policies.  Proactive edu-
cation of key information technology personnel and auditing
and accounting teams for compliance with these very serious
document retention requirements imposed by Sarbanes-
Oxley is required.  

But Sarbanes-Oxley is by no means the only source of
statutory document retention requirements under federal law.
For example, the Occupational Safety and Health
Administration imposes certain record retention require-
ments;16 the Securities Exchange Act of 1934 imposes cer-
tain retention duties;17 and another provision of the Securities
Act of 1934 imposes a statutory duty to retain electronic evi-
dence in private class actions for securities fraud.18

To emphasize what is at stake for noncompliance with reg-
ulatory retention requirements such as those imposed by the
SEC, the investment firm Morgan Stanley recently reported in
its 10-K that it has reached “agreement in principle” with the
SEC for $15 million to settle an investigation by the SEC aris-
ing out of Morgan Stanley’s electronic document preservation
and production practices.  The $15 million settlement is the
largest ever paid for email retention failures.19 That fine is
proverbial “small potatoes” when compared to the $1.45 bil-
lion dollar jury verdict leveled against Morgan Stanley for its
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15 18 U.S.C. § 1512(c).
16 29 U.S.C. § 657(c)(1)-(3). 
17 15 U.S.C. § 78q. 
18 15 U.S.C. § 78u-4(b)(3)(c)(i) provides:

During the pendency of any stay of discovery pursuant to this
paragraph, unless otherwise ordered by the court, any party to
the action with actual notice of the allegations contained in the
complaint shall treat all documents, data compilations (includ-
ing electronically recorded or stored data), and tangible objects
that are in the custody or control of such person and that are rel-
evant to the allegations, as if they were the subject of a contin-
uing request for production of documents from an opposing
party under the Federal Rules of Civil Procedure.

19 See http://www.arma.org/news/index.cfm?NewsID=471&Type=Industry.



failure to produce electronic mail in a lawsuit relating to the
1998 sale of Coleman Co. by then-owner Ronald Perelman, to
Sunbeam Corporation,20 which is discussed extensively in
Section IV of this article addressing spoliation.

2. Sound Advice On Retention Policies From The Bench

The Honorable Shira A. Scheindlin, the presiding judge
in Zubulake v. UBS Warburg, LLC,21 a case that has produced
no less than five influential opinions on various issues relat-
ing to electronic discovery, including cost-shifting and spoli-
ation, was asked if she were to leave the bench and become
the general counsel of a Fortune 500 company, what would
be the first ten steps she would to take to ensure that her com-
pany was prepared to comply with its discovery obligations
with respect to electronic discovery.  Her response is enlight-
ening to both in-house counsel and outside counsel engaged
for litigation:

I would be sure there is a well-thought-out records reten-
tion policy in place for business purposes that take into
account any statutory or regulatory obligations.  

I would make sure that someone is really in charge of
records retention and that she knows what she is doing.  This
person should not be the head of the IT department, but
someone whose primary obligation is deciding what should
be retained and how.  

I would set up a records retention committee that meets
regularly.  The committee should include the general coun-
sel—that’s me!—A senior executive. The head of the IT
department and the records retention manager.  Minutes of
these regular meetings should be kept and circulated among
all the participants. 

I would disseminate the records retention policy to all
company employees, and then I would find a way to test
them on whether they have understood and implemented the
policy.

I would set up a response team every time there is a liti-
gation-need to preserve documents.
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20 Pursuant to the agreement in principle, Morgan Stanley would be charged
with a violation of Section 17(b) of the Exchange Act and Rule 17a-4(j). See Morgan
Stanley Form 10-K, available at http://www.sec.gov/Archives/edgar/data/895421/
000119312506028736/d10k.htm#toc77810_16.

21 Zubulake v. UBS Warburg, LLC, 217 F.R.D. 309 (S.D.N.Y. 2003).



I’d be sure to consult outside counsel regarding the reten-
tion policy, and especially for their response to anticipated or
actual litigation.

I would probably retain an outside vendor, if the case
warranted it, to assist in organizing any litigation holds.  I am
not saying I would do that for every case, but if the case is
big enough to warrant the expense, I’d do it.  The reason is:
I think the employees may sometimes be too close to the sit-
uation and might tend to either over- or under-preserve. 

I would encourage outside counsel to raise the cost of
preservation issues with the court at the earliest possible
time.  I don’t think I have to bear the burden of excessive
costs without at least trying to get a ruling favorable to me.

I would educate myself in my role as general counsel
about the company’s records, available technology—that is,
my choices for storing records—the accessibility of such
stored records and what it’s going to cost to do that kind of
storage and what it’s going to cost if I need to retrieve docu-
ments from that kind of storage.

Finally, I would be particularly careful to avoid the
destruction of documents, once it’s clear to me that a duty to
preserve has attached because I would certainly risk sanc-
tions if documents are destroyed once I have a duty to pre-
serve them.22

3. Sound Advice On Retention Policies From The Legal
Community: The Sedona Principles on Document
Management.  

In 2002, the Sedona Conference, a think tank of
prominent lawyers, consultants, academics and jurists,
formed the Sedona Conference Working Group, which
published its “Best Practices, Recommendations and
Principles For Addressing Electronic Document Retention
and Production.”23 The Working Group published a num-
ber of “Best Practices” papers, including “The Sedona
Guidelines for Managing Information & Records in the
Electronic Age.”  It proposes five principles on document
retention management:
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22 Interview of Judge Shira A Scheindlin, March 24, 2004, available at the Com-
pliance, Governance and Oversight Council website, http://www.cgocouncil.com/
resources/ScheindlinInterview.pdf.

23 Available at www.sedonaconference.org.



• An organization should have reasonable policies and
procedures for managing information and records. 

• An organization’s information and records management
policies and procedures should be realistic, practical
and tailored to the circumstances of the organization.

• An organization need not retain all electronic infor-
mation ever generated or received.

• An organization adopting an information and records
management policy should also develop procedures
that address the creation, identification, retention,
retrieval and ultimate disposition or destruction of
information and records.

• An organization’s policies and procedures must man-
date the suspension of ordinary destruction practices
and procedures as necessary to comply with preserva-
tion obligations related to actual or reasonably antici-
pated litigation, government investigation or audit.24

In addition to the five principles, the Sedona Conference
Working Group proffers conclusions on “the road ahead” that
the forward-thinking general counsel should consider:

• Implementing information and records management
policies and practices that specifically address electron-
ic information, including the retention, preservation and
destruction of electronic information and records. 

• Ensuring that the electronic information and records
management policies are reasonable, flexible and
adjustable to the enterprise and its circumstances.25

The Sedona Guidelines on document retention are anoth-
er helpful source for general counsel to consider in shaping
an organization’s retention policy to address its business,
statutory, regulatory and legal needs. 

B. What Is Encompassed By Electronic Documents and Data

Understanding what is encompassed by electronic docu-
ments and data is essential to both the general counsel for-
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24 Id. at 10-11.
25 Id. at 8.



mulating and/or overseeing the implementation of a docu-
ment retention policy and to the litigator drafting a preserva-
tion letter, building a discovery strategy, and responding to
the opposition’s discovery.  Taking full advantage of the uni-
verse of electronic documents in the discovery context, how-
ever, is not as simple as making a blanket request for all
“electronic documents.”  Practitioners with the most basic
level of computer literacy can quickly point to electronic doc-
uments they experience on a daily basis, such as electronic
mail, intranet and internet web pages, computer databases,
and word processing files.  However, a basic understanding
of the lexicon for the sources of electronic documents and
data is essential for the attorney crafting and/or overseeing a
company’s document retention policy as well as for the attor-
ney spearheading litigation.  Here is a brief description of
some of the sources of electronic information:

• Local Area Network: or “LAN,” refers to a discrete
network of computers in a single location.

• Wide Area Network: or “WAN,” refers to a dispersed
telecommunications network of computers over a
broader geographical location than a local area network. 

• Active Data or On-line: data typically consists of
electronic records in the process of being created or
received and processed, such as information con-
tained on hard drives.26 On-line data or active data is
readily accessible in a matter of milliseconds.27

Electronic mail, Microsoft outlook contacts and cal-
endars, word processing documents, spreadsheets,
software files and system files are just a handful of
examples of active or on-line data. 

• Near-line data: A robotic storage library that houses
removable media and utilizes a robotic arm to access
the media and uses multiple read/write devices to
store and retrieve records.28 A typical example of
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26 Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 319, n. 51 (S.D.N.Y. 2003),
quoting Cohasset Associates, Inc. White Paper: TRUSTWORTHY STORAGE AND

MANAGEMENT OF ELECTRONIC RECORDS: THE ROLE OF OPTICAL STORAGE

TECHNOLOGY (April 2003) at 10.
27 Id.
28 217 F.R.D. 309, 319, n. 52 quoting Cohasset Associates, Inc. at 11. 



near-line data is optical disks.29

• Off-line data: Traditionally used for archived or dis-
aster safeguard storage of electronic records that is not
accessible immediately, but stored off-line necessitat-
ing physical retrieval.30

• Metadata: Embedded data generated by the computer
that provides detail about use of the data, including
authors, editors and edits made, date accessed, etc.
Since metadata can provide the “who, what, where
and when” of a particular data set or electronic docu-
ment, it can be a very important source of forensic
evidence. 

• Backup Tapes:  Portable media such as magnetic tapes
or diskettes not accessible on-line or near-line, and
commonly used to safeguard data from system fail-
ures. Backup tapes can be used for both storage and
disaster recovery. Some organizations recycle backup
tapes, and a company’s retention policy should
address the recycling schedule for backup tapes and
how and when that recycling schedule is altered upon
the institution of a legal hold. 

• Legacy Data: Information of some institutional/ orga-
nizational importance, but which is created or stored
in software or hardware that is outdated and/or obso-
lete.

• Residual Data or Ambient Data: These are deleted
files that are neither erased nor overwritten, but are
not active files on a computer system.  They may be
accessible with the use of “undelete commands” or
special recovery software or techniques.

In addition to the traditional sources for storage of elec-
tronic data, one must also consider that this data is often gen-
erated and stored on remote sources beyond the local or wide
area networks.  In crafting or responding to discovery or dis-
closing the location of electronic information pursuant to the
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29 Id.
30 Id. at 319, n. 53. 



initial disclosure requirements of Rule 26(a) of the Federal
Rules of Civil Procedure, reference should be made to per-
sonal wireless devices such as the omnipresent Blackberry,
files stored on individual work stations, home computers and
laptops, digital phones, digital cameras, CD’s, and portable
“thumb” or “pen” drives as other potential sources of elec-
tronic information.  These remote sources should also be
addressed in an organization’s retention policy as well as
within the scope of any notice of legal hold in anticipation of
litigation.  

III.  RULES GOVERNING ELECTRONIC DOCUMENT PRODUCTION:
IMMUNIZING AGAINST PESTILENCE

A. Current State Of Federal Rules of Civil Procedure 34, 16
and 26.

The Federal Rules of Civil Procedure in effect in 2006 do
not address the breadth and scope of electronic discovery,
although several rules provide somewhat of a starting point.  

Rule 34 of the Federal Rules of Civil Procedure was
amended in 1970 to include “other data compilations from
which information can be obtained, translated, if necessary,
by the respondent through detection devices into reasonably
usable form.”  The Advisory Committee noted that “docu-
ments” was an evolving notion, to be revised in accordance
with changing technology.

Under Rule 34, a party may request the production of
“documents (including writings, drawings, graphs, charts,
photographs, phonorecords, and other data compilations from
which information can be obtained, translated, if necessary,
by the respondent through detection devices into reasonably
usable form)”.  In keeping with the advisory committee’s
intent, courts read this definition of “documents” broadly to
include electronic documents such as electronic mail and
other methods of data storage used by computers.31 While
the Rules are arguably broad enough to contemplate the
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31 See, e.g., Simon Property Group LP v. mySimon, Inc., 194 F.R.D. 639, 640 (S.D.
Ind. 2000) (computer records, even deleted records, are discoverable under Rule 34).



unique discovery issues posed by electronic information, elec-
tronic discovery is about to take center stage under the pro-
posed amendments to the Federal Rules of Civil Procedure. 

B. Proposed Amendments to the Federal Rules of Civil
Procedure that Impact Electronic Discovery

In 2002, the Discovery Subcommittee of the Advisory
Committee on the Rules of Practice and Procedure began to
consider procedural rule changes that addressed the problems
unique to electronic discovery.32 The Judicial Conference of
the United States recently approved the proposed amend-
ments.33 The United States Supreme Court subsequently
approved the amendments without comment, and the amend-
ments are off to Congress, where their approval is considered
a mere formality.  The proposed amendments will almost cer-
tainly be in effect by December 2006.34

A number of the proposed amendments address hot-button
electronic discovery issues such as preservation, inadvertent
disclosure/waiver of privilege, the form of electronic data
production, accessibility and undue cost burden.  The impact-
ed rules are 16, 26, 33, 34 and 37, and the proposed changes
are detailed below in the following categories: (1) pretrial
conferences and discovery planning; (2) re-defining the
scope of production; (3) reasonable accessibility and undue
burden (4) preservation issues and the “safe harbor”; and (5)
privilege and waiver.

1. Pretrial Conference and Discovery Planning

Proposed Amendments to Rules 16 and 26 will alter the
way counsel and the court approach the pretrial scheduling
conference and the discovery planning done by the parties.
Several district courts across the nation (Arkansas, Delaware,
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Kansas, New Jersey, and Wyoming, to name a few) currently
require parties to address electronic discovery in the schedul-
ing and planning conference and in the 26(f) planning.  The
proposed changes to Rules 16 and 26 will require all district
courts to bring the issue of electronic discovery to the fore-
front of counsel’s discovery and scheduling conferences.

• Rule 16

The amendments to Rule 16 were designed to invite the
court to address electronic discovery early in the litigation.35

The amendments directly address the scheduling of electron-
ic production36 and afford the court the discretion to adopt
the parties’ agreement with regard to protection against inad-
vertent disclosure of privileged documents or trial prepara-
tion material in the scheduling order.37

• Rule 26

There is a slight change to the initial disclosure require-
ments of Rule 26(a).  When disclosing the description by cat-
egory of all discovery items, the disclosing party must provide
a copy of, or a description by category and location of, all
electronically stored information within the disclosing party’s
custody or control that it may use to support claims or defens-
es.38 The change in language to “electronically stored infor-
mation” is consistent with the changes to Rule 34 discussed in
the section on re-defining the scope of production, below. 

As part of the pre-scheduling conference and planning
requirements of Rule 26(f), the amendment requires parties
to discuss “any issues relating to preserving discoverable
information.”  In Rule 26(f)(3), the parties are also directed
to develop a proposed discovery plan indicating the parties’
views concerning “any issues relating to disclosure or dis-
covery of electronically stored information including the
form or forms in which it should be produced.”39

The addition of a new subsection (4) to Rule 26(f) address-
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es a problem that is prominent in voluminous electronic dis-
covery—the increased likelihood for inadvertent disclosure of
privileged documents.  Without any means to retrieve materi-
als inadvertently disclosed, discovery will be painfully slow as
every e-document and e-mail is reviewed in excruciating (and
costly) detail before it is approved for release.

The amendment will also change Form 35, report of par-
ties’ planning meeting, to reflect how the parties plan to han-
dle disclosure or discovery of electronically stored informa-
tion, and whether the parties have agreed to an order regard-
ing claims of privilege or of protection as trial-preparation
material asserted after production, with a brief description of
the proposed order.40

2. Re-defining the Scope of Production

• Rule 34

Even though courts have uniformly interpreted Rule
34(a)(1) to allow for the production of electronic documents,
the proposed amendment expressly adds “electronically
stored information” including sound recordings, images and
other data stored in any medium to the laundry list originally
prescribed by the Rule.  

Significantly, Rule 34(a)(1) also allows a party to request
to inspect, “test, or sample” any designated documents or
electronically stored information.  The Committee notes that
the addition of the testing or sampling to Rule 34(a) with
regard to electronically stored information, “while not meant
to create a routine right of direct access to a party’s electron-
ic information system,” such access might be justified in cer-
tain situations.41 This rule contemplates the use of digital
forensic techniques to acquire discovery from an adverse
party.  The Committee further recognizes that this could raise
issues of confidentiality or privacy, and that courts should
guard against undue intrusiveness resulting from inspecting
or testing such systems—all of which can be addressed under
Rules 26(b)(2) and 26(c).
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Changes to Rule 34(b) allow the requesting party to spec-
ify the form or forms in which the electronically stored infor-
mation must be produced, although the rule also specifies
that the producing party can object to the form of production
requested, but must state the form or forms it intends to use.
The Committee notes that the rule contemplates electronic
production in multiple forms may be appropriate as it “may
facilitate the orderly, efficient, and cost-effective discovery of
electronically stored information.”42 The purpose of this rule
change is to allow parties to request that they receive elec-
tronic discovery in a form compatible with the discovery
databases and software they already possess.

The Advisory Committee noted that the variety of forms
in which electronic information can exist prompted this
change, and the Committee specifically intended to have par-
ties address electronic discovery during the discovery-plan-
ning conference.  The choice of form, whether hard copy,
electronic images (i.e., “TIFF” or “PDF” files), “native”
form, or direct access to live systems, can all have bearing on
the scope and cost of discovery.

Finally, 34(b)(iii) provides a “default” position, when no
specific form or forms of electronic production are requested.
The producing party must then produce the information in a
form or forms in which it is ordinarily maintained, or in a
form or forms that are reasonably usable.

• Rule 33(d)

A minor change to Rule 33 parallels the changes to Rule
34(a) by providing that an answer to an interrogatory may be
derived or ascertained from business records of a party, “includ-
ing electronically stored information.”  The change allows a
party to respond to an interrogatory by referencing “electroni-
cally stored information” that the requesting party has received.

• Rule 45

While Rule 45 has long been interpreted to allow for the
subpoena of electronic data,43 the proposed Rule 45 amend-
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ment incorporates the corresponding changes to the discov-
ery rules 34 and 26(f) relating to the discovery and form or
forms of production of electronically stored information and
applies them to subpoenas. 

As with Rule 34, Rule 45 also contemplates that access to
a non-party’s computer system may be justified under certain
circumstances.  Again, courts are urged to guard against
undue intrusiveness from inspecting or testing a non-party’s
system.  The Advisory Committee notes that, “the protective
provisions of Rule 45(c) should be enforced with vigilance
when such demands are made.”44

Finally, Rule 45(d)(1)(E) was revised to mirror the
changes in Rule 26(b)(2)(B) on reasonable accessibility and
undue burden of producing information not reasonably
accessible, which is addressed in the next section. 

3. Reasonable Accessibility and the Undue Burden 

• Rule 26(b)(2)(B)45

In addition to the changes to Rule 26 with regard to plan-
ning and scheduling conferences, the amendments to Rule
26(b)(2) were designed to address issues raised by difficulties
and substantial costs associated with locating, retrieving and
providing discovery of electronically stored data that is not
necessarily on-line data.  In particular, subsection (B) to Rule
26(b)(2) sparked significant debate in the legal community.

The proposed amendment to Rule 26(b)(2)(B) states that
“[a] party need not provide discovery of electronically stored
information from sources that the party identifies as not rea-
sonably accessible because of undue burden or cost.”46 On a
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motion to compel or for a protective order, the party from
whom production is sought bears the burden of showing the
information is not reasonably accessible because of “undue
burden or cost.”  If that burden is met, it shifts back to the
requesting party to show “good cause,” considering the limi-
tations of Rule 26(b)(2)(C), why discovery should be
nonetheless ordered.  In any event, the court maintains dis-
cretion to specify the conditions for the discovery.

The Rule 26(b)(2) amendment has been commonly
referred to as a “two-tier” system47 based on “accessibility.”
The first tier refers to electronic information that the produc-
ing party sees as reasonably accessible, and which is discov-
erable as of right.  The second tier is that information, which
is not reasonably accessible, thereby triggering the procedure
set forth in 26(b)(2)(B).  What is “not reasonably accessible”
is to be determined on a case-by-case basis, according to the
Advisory Committee.48 The Committee notes:

The decision whether to require a responding party to search
for and produce information that is not reasonably accessible
depends not only on the burdens and costs of doing so, but
also on whether those burdens and costs can be justified in
the circumstances of the case.  Appropriate considerations
may include: (1) the specificity of the discovery request; (2) the
quantity of information available from other and more easily
accessed sources; (3) the failure to produce relevant informa-
tion that seems likely to have existed but is no longer avail-
able on more easily accessed sources; (4) the likelihood of
finding relevant, responsive information that cannot be
obtained from other, more easily accessed sources; (5) pre-
dictions as to the importance and usefulness of the further
information; (6) the importance of the issues at stake in the
litigation and (7) the parties’ resources.49

This foregoing list contains some of the same factors con-
sidered in Zubulake v. UBS Warburg LLC50 and Rowe
Entertainment v. William Morris Agency, Inc.51 discussed in
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Section IV of this article.  Arguably, in addition to the
Committee’s nonexhaustive list of appropriate considerations
in determining whether production of “not reasonably acces-
sible” electronic information should be ordered, a party
positing either side of the argument should look to the appli-
cation and weight applied to the factors in cases like
Zubulake and its progeny for guidance.  Undoubtedly, the
issue of what is reasonably accessible will continue to pro-
duce substantial jurisprudence.

4. Preservation Issues and the “Safe Harbor”

• Rule 37(f)

Electronic information systems pose a unique problem due
to the routine operation of a party’s computer system.
Electronic information is frequently modified, deleted and
overwritten during the course of ordinary use.  The destruction
of electronic information during operation of a party’s com-
puter system raises the specter of spoliation—and the potential
for sanctions.  Rule 37(f) was designed to address the routine
alteration and deletion of electronically stored information
during ordinary use.  Under this proposed rule, a court may not
impose sanctions under the Federal Rules for the failure to pro-
vide “electronically stored information lost as a result of the
routine, good-faith operation of an electronic information sys-
tem” except under “exceptional circumstances.”

The Advisory Committee notes that: “the protection pro-
vided by Rule 37(f) applies only to sanctions ‘under these
rules.’ It does not affect other sources of authority to impose
sanctions or rules of professional responsibility.”52

Moreover, the good faith requirement of 37(f) may require a
party to suspend the routine destruction of information as
part of a “legal hold” obligation in anticipation of litigation.53

The Committee note makes clear that preservation obliga-
tions may extend to information “not reasonably accessible”
under Rule 26(b)(2), and Rule 37(f) will not provide safe har-
bor for routine destruction of information on sources a party
identifies as not reasonably accessible.  In sum, if you want
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to enjoy the protection of the safe harbor, be sure that, when
it becomes necessary to implement a “legal hold” on the
destruction of documents in anticipation of possible litiga-
tion, the scope of that hold addresses the routine destruction
operations of a party’s electronic information system.

5. Privilege and Waiver

• Rule 26(b)(5)(B)

The voluminous nature of electronic discovery often
requires a time-consuming and costly privilege review.  The
sheer volume of information appurtenant to electronic dis-
covery makes such a production ripe for inadvertent disclo-
sure of privileged information.  The proposed amendment to
Rule 26(b)(5)(B) provides a means for a party, who believes
it has inadvertently disclosed privileged information, to
retrieve the inadvertently disclosed privileged information
without waiving privilege.  After seasonable notice of a claim
of privilege, the recipient party must return, sequester or
destroy the information and any copies.  The party claiming
inadvertent disclosure of privilege still must comply with
Rule 26(b)(5)(A) and preserve the information pending a rul-
ing of the court on whether the information is privileged or
protected or whether any privilege or work product protec-
tion has been waived or forfeited by production.54

The conclusion to the Civil Rules Advisory Committee’s
report on the foregoing changes emphasizes early attention to
issues of electronic discovery.55 The goal of the proposed
amendments is to keep discovery manageable, affordable and
fair.  The Committee recognizes that attaining this goal is a
work in progress.  It requires forethought of judges and liti-
gants alike.  For practitioners, there are additional sources
than the guidance offered in the amendments to the federal
rules to aid in sculpting an approach to electronic discovery
that can help parties do their part in keeping such discovery
manageable, affordable and fair.
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C. Other Approaches to Electronic Discovery—The ABA Civil
Discovery Standards & the Sedona Principles

1. ABA Civil Discovery Standards—Task Force on
Electronic Discovery

In 1999, the ABA adopted its Civil Discovery Standards,
a practical guideline to aid courts and counsel with various
discovery issues.56 In 2003, the ABA formed a Task Force on
Electronic Discovery.  The Task Force issued the Proposed
Amendments in 2004, and these were unanimously adopted
by the Council of the Litigation Section in May 2004, after a
period of public comment.  The discovery standards are:

intended (i) to eliminate unnecessary effort and expense, (ii)
to restrict the opportunities for misusing the discovery
process, both offensively and defensively, and (iii) where pos-
sible, to encourage a cooperative rather than adversarial
approach to discovery. Attorneys should select the means and
the methods of discovery which maximize the possibility that
these intended goals will be achieved.57

The revisions impact five of the standards, and are sum-
marized as follows:

• Standard 10 added an admonition to counsel that it is
counsel’s responsibility to advise the client as to
whatever duty exists to avoid spoliation issues.

• Standard 29 was expanded significantly in both the
requirements identifying electronic information and
platforms, as well as providing guidance on what
form discovery requests and responses should take.  It
identifies electronic information that parties may be
called upon to preserve or produce, and the list
includes 10 categories (i.e., e-mail, internet data,
voicemails, presentations, audio or video recordings).
Standard 29 further Identifies 15 platforms (i.e., data-
bases, networks, servers, handheld wireless devices)
in possession of the party or a third person under con-
trol of the opposing party and is a useful guide in
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drafting discovery requests. 

• Standard 30 had minor changes seeking to clarify
that, if the data sought in discovery is not kept in elec-
tronic form, how it should be produced and who
should bear the cost.

• Standard 31 focuses on the effective use of the dis-
covery conference to address electronic discovery
issues.  This standard provides a detailed array of
potentially relevant issues to address during discovery
conferences. 

• Standard 32 focuses on privilege and work product
concerns.  Specifically, it addresses waiver concerns,
inadvertent production and the burdens of privilege
review.58

2. The Sedona Principles—Best Practices for Electronic
Discovery

As discussed in Section II.A.3, the Sedona Working
Group has published a number of “Best Practices” working
papers on issues relating to electronic document management
and production.  The “Best Practices Recommendations &
Principles for Addressing Electronic Document Produc-
tion”59 provide 14 principles—essentially recommended
standards for approaching electronic discovery—intended to
“complement the Federal Rules of Civil Procedure.”60 The
principles cover such topics as the different types and sources
of electronic documents, cost-shifting, preservation, privilege
and spoliation.  Beyond the principles themselves, the paper
provides valuable and thought-provoking commentary.  Both
the principles and commentary are available on the internet
and are worthy of consideration.

Particularly useful for the litigator and in-house counsel
for large companies is the commentary to Principle 5, which
addresses preservation and provides:

2006] THE FOUR HORSEMEN OF THE APOCALYPSE 351

58 Id.
59 The Sedona Principles for Electronic Document Productions (July 2005)

available at http://www.thesedonaconference.org/content/miscFiles/publications_
html. 

60 Id. “Preface” at iv. 



The obligation to preserve electronic data and documents
requires reasonable and good faith efforts to retain informa-
tion that may be relevant to pending or threatened litigation.
However, it is unreasonable to expect parties to take every
conceivable step to preserve all potentially relevant data.61

Comment 5b on preparation for electronic discovery to
reduce cost and risk and comment 5c on corporate response
regarding litigation preservation both provide helpful sugges-
tions including “establishing processes to identify, locate,
retrieve and produce data that may be responsive….” which
can also have the benefit of helping “the corporation accurate-
ly present the cost and burden of specific discovery requests to
the court… .”62 For large companies that litigate frequently,
the suggestions aimed at promoting efficiency in addressing
preservation of electronic data are particularly noteworthy.

Finally, the third principle, suggesting that parties “confer
early in discovery regarding preservation and production of
electronic data… [and] the scope of each party’s rights and
responsibilities,”63 is a useful resource to germinate ideas for
addressing “meet and confer” obligations as presently stated
in the current Federal Rules of Civil Procedure and in the pro-
posed amendments.  Comment 3.c regarding the preservation
of expert witness drafts and materials is particularly thought
provoking,64 because Rule 26(a)(2)(B) requires the disclosure
of all information considered by the expert in formulating the
expert’s opinions, and some courts have held that failure to
preserve that information could result in sanctions.65

Comment 3.c provides the following warning: “It is not
hard to imagine that litigants will quickly adapt the electron-
ic spoliation disputes of document discovery to the realm of
expert witness disclosures (for example, requests for all of
the electronic copies of expert witness reports, for access to
the expert’s hard drive to search for deleted data, or requests
for access to all email accounts of the expert).”66 This is food
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for thought the next time you communicate with an expert
witness by e-mail or manually draft or revise language in the
draft of a report, or have an expert who develops multiple
draft versions of a report!  Metadata showing a lawyer’s
hands all over an expert report could be very damaging to an
expert’s credibility.

IV.  E-DISCOVERY COST ALLOCATION:
AVOIDING A POTENTIAL FAMINE

A. Who Bears The Cost Of Recovering And Producing
Retained Documents?

Federal Rule of Civil Procedure 26 dictates that the
responding party is presumed to bear the cost of discovery
production, but courts may issue “orders conditioning dis-
covery on the requesting party’s payment of the costs of dis-
covery.”67 When parties seek discovery of electronic docu-
ments, the retrieval of such documents can be quite costly.
So who should bear the costs in such situations, and when
should this cost burden shift to the party seeking production?

Rule 26(b)(2) and 26(c) offers some guidance.  In
Thompson v. United States Dept of Housing and Urban
Development,68 a magistrate judge, after considering some of
the leading opinions on electronic discovery (including
Zubulake69 and Rowe Entertainment70), found that Rule
26(b)(2) was all the guidance a court needs to fashion the
appropriate and equitable resolution of the cost-shifting
quandary: 

In addition to the tests fashioned by the [Zubulake and Rowe
Entertainment] courts, it also can be argued with some force
that the Rule 26(b)(2) balancing factors are all that is needed
to allow a court to reach a fair result when considering the
scope of discovery of electronic records.  Rule 26(b)(2)
requires a court, sua sponte, or upon a receipt of a Rule 26(c)
motion, to evaluate the costs and benefits associated with a
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potentially burdensome discovery request.  The rule identifies
the following factors to be considered: whether the discovery
sought  is unreasonably cumulative or duplicative; whether
the information sought is obtainable from some other more
convenient, less burdensome or inexpensive source; whether
the party seeking the information already has had adequate
opportunity to obtain the information; and whether the bur-
den or expense of the proposed discovery outweighs its like-
ly benefit, taking into consideration the following: the needs
of the case, the amount in controversy, the resources of the
parties, the importance of the issues at stake in the litigation
and of the discovery sought to the resolution of the issues.  

Several jurists embrace the balancing requirements of
Rule 26(b)(2) in cost-shifting cases, and it was adopted by
the Sedona Working Group in its Document Production
Principles.71 The proportionality test contained in Rule
26(b)(2) should probably serve at least as the starting point
for the litigator arguing both sides of a cost-shifting argu-
ment.  In fact, the factors elucidated in 26(b)(2) form the
backbone of the balancing tests of the most influential cost-
shifting cases. 

1. The Rowe Test

In Rowe Entertainment,72 the defendants sought a protec-
tive order to shift costs for electronic document demands esti-
mated at between $150,000 and $9 million.  The court iden-
tified an eight-factor balancing approach:

• Specificity of discovery requests;

• Likelihood of discovering critical information

• Availability of such information from other sources

• Purpose for which the responding party maintains the
data;

• Relative benefit to the parties of obtaining the infor-
mation;

• Total cost associated with the production;

• Relative ability of each party to control costs and
incentive to do so; and 
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• Resources available to each party.

Applying these factors, the court held that cost shifting
was appropriate under the facts of the case.73 Although still
followed by some courts, critics of Rowe feel that its factors
weigh too heavily in favor the responding party.74

2. The Zubulake Factors  

In Zubulake, a female equities trader sued her former
employer, UBS, for discrimination, failure to promote, and
retaliation.  To date, this case has produced five opinions on
various discovery issues arising out of the production of elec-
tronic documents by the defendant, UBS, including an influ-
ential opinion on cost shifting.75

During discovery, Ms. Zubulake requested production of
“all documents concerning any communication” among UBS
employees concerning Zubulake.  Naturally, this broad
request encapsulated all electronic mail communication,
which had largely been deleted from users’ computers and,
therefore, only existed on backup tapes.  UBS argued that
restoring the e-mail messages from the backup tapes would
cost $175,000, and subject it to “undue burden or expense”
under Rule 26(c).  The plaintiff argued that key evidence sup-
porting her discrimination claim was located in e-mails sent
among UBS employees.

Judge Scheindlin ruled that the plaintiff was entitled to the
documents, but then addressed whether the cost of produc-
tion was an “undue burden or expense” to the producing
party, and therefore, whether it should be shifted to the plain-
tiff.   Referring to Rule 26(b)(2)(iii),  the court wrote that bur-
den is “undue” when it outweighs the likely benefit, given the
needs of the case, the amount in controversy, the parties’
resources, the importance of the issues, and the importance of
the discovery being sought.76 The court also looked beyond
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Rule 26, at the factors of Rowe Entertainment.77 Judge
Scheindlin, noting that Rowe factors “generally favor cost-
shifting,” modified that test, citing the need for neutrality in
the cost-shifting analysis.78 Her seven factors “weighted
more-or-less in the following order,” are: 

• The extent the request is specifically tailored to dis-
covering the relevant information 

• Availability of such information from other sources;

• Total cost of production compared to the amount in
controversy;

• Total cost of production compared to the resources
available to each party;

• Relative ability of each party to control costs and
incentives to do so;

• The importance of the issues at stake in the litigation;
and 

• Relative benefits to the parties of obtaining the infor-
mation.

According to Judge Scheindlin, a key issue is the “accessi-
bility” of the documents sought—electronic documents read-
ily accessible generally will not lead to cost-shifting, while
those that must be retrieved from an archival system might.
This is because retrieval of electronic documents from back-
up systems tends to be costly, while documents retained on
users’ computers can be recalled with little or no cost; i.e., it
is the electronic information that is “not reasonably accessi-
ble” that creates the cost-shifting problem.  This reasoning
mirrors the “two-tier” approach to electronic discovery
reflected in the proposed amendment to Rule 26(b)(2). 

Ms. Zubulake was not satisfied with the fruits of the first
production, however, and later moved for the production of
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every e-mail on all of UBS’s backup tapes.  UBS argued that
the estimated cost for this production—$274,649.39—should
be shifted to the plaintiff, and Judge Scheindlin addressed
this issue in Zubulake v. UBS Warburg LLC.79

Relying on the first Zubulake opinion, Judge Scheindlin
applied the seven-factor test, and determined that it was rea-
sonable to shift 25% of the cost of retrieving the documents
to Zubulake:

[T]he precise allocation is a matter of judgment and fairness
rather than a mathematical consequence of the seven factors . . .
the analysis of those factors does inform the exercise of discre-
tion.  Because the seven-factor test requires that UBS pay the
lion’s share, the percentage assigned to Zubulake must be less
than fifty percent.  A share that is too costly may chill the rights
of litigants to pursue meritorious claims.  However, because the
success of this search is somewhat speculative, any cost that
fairly can be assigned to Zubulake is appropriate and ensures
that UBS’s expenses will not be unduly burdensome.  A twen-
ty-five percent assignment to Zubulake meets these goals.80

The recent trend shows courts favoring Zubulake over
Rowe,81 which may be because Judge Scheindlin is recog-
nized amongst scholars and her peers as an authority on elec-
tronic discovery.  It will be interesting to see what impact, if
any, the proposed amendments to Rule 26(b) has on the
application and reliance of Zubulake to cost-shifting disputes
once the amendments are in effect in December 2006.

B. Annotation of Recent Case Law on Cost-Shifting

1. Granting Cost-Shifting: 

• Wiginton v. CB Richard Ellis, Inc.82 ordered plain-
tiffs to pay 75% of the costs associated with
searching 95 backup tapes for documents contain-
ing pornographic images and words.

• Hagermeyer North America, Inc. v. Gateway Data
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79 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 289 (S.D.N.Y. 2003).
80 Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 289.
81 ADAM I. COHEN, DAVID J. LENDER, ELECTRONIC DISCOVERY: LAW AND

PRACTICE §5.04[D] at 5-30.5.
82 No. 02 C 6832, 2004 WL 1895122 (N.D. Ill. 2004).



Science Corp.83 followed the Zubulake factors due
to their complicity with Rule 26(b)(2).  The court
ordered the defendant to restore a sample of back-
up tapes and required the parties to make addi-
tional submissions addressing whether the burden
or expense of satisfying the entire request is pro-
portionate to the likely benefit.

• OpenTV v. Liberate Technologies84 applied
Zubulake factors in deciding whether to shift costs
for the extraction of 100 versions of source code
from defendant’s products in a patent infringe-
ment case.  After a detailed analysis of the factors,
the court decided that cost shifting was appropri-
ate, but split the costs fifty-fifty.

• Medtronic Sofamor Danek, Inc. v. Michelson85

applied Rowe factors to defendant’s request for
production of almost 1000 backup tapes, requiring
requesting party defendant to bear the costs.  

2. Cases Denying Cost-Shifting

• Toshiba America Electronic Components, Inc. v.
Superior Court86 sought to compel production of
documents from 800 backup tapes at an estimated
cost of $1.5 to $1.9 million. Both parties argued
for cost-shifting.  Under California Code of Civil
Procedure 2031, the cost of production was shifted to
demanding party for the reasonable expense incurred
in translating data compilation to usable form.

• Computer Associates International, Inc. v. Qwest
Software, Inc.87 applied Rowe factors; cost-shift-
ing inappropriate where defendants sought to
compel plaintiffs to bear costs of between $28,000
and $40,000 to image computer hard drives of six
employees. 
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83 222 F.R.D. 594 (E.D. Wis. 2004).
84 219 F.R.D. 474 (N.D. Cal 2003).
85 No. 01-2373-MIV, 2003 WL 21468573 (W.D. Tenn. May 13, 2003).
86 124 Cal. App. 4th 762 (2004).
87 No. 02 C4721, 2003 WL 21277129 (N.D. Ill. Jun. 3, 2003). 



• Xpedior Creditor Trust v. Credit Suisse First
Boston (USA), Inc.88 Cost-shift under Zubulake
factors not appropriate here.  Decommissioned
optical disks and digital linear tape server had to
be restored after suit was filed, at a cost of
$400,000. 

C. Preserving Privilege in E-Production 

Beyond the cost associated with restoring electronic infor-
mation, which can be significant, another major cost burden
arises from the time-consuming (and fee consuming) privi-
lege review.  As addressed in Part II of this article, the pro-
posed amendments to Rules 16 and 26 bring privilege to the
forefront and require counsel to address this issue in planning
conferences.  The ABA Civil Discovery Standards and
Sedona Principles offer approaches to handling the issue of
waiver.  Communication and setting ground rules with
opposing counsel are essential.   

V.  SPOLIATION: AVOIDING A DATE WITH LITIGATION DEATH

A. What is Spoliation?

Spoliation is “the destruction or significant alteration of
evidence, or the failure to preserve property for another’s use
as evidence in pending or reasonably foreseeable litiga-
tion.”89 The risk of spoliation increases significantly with
regard to electronic information, as such information can
often be deleted unintentionally in the ordinary operation of
a party’s computer system.  In addition, electronic informa-
tion is easily altered.  Issues of spoliation arise most fre-
quently in reference to a party’s failure to preserve electron-
ic information once litigation is reasonably anticipated. 

B. Preservation Obligations: The Legal Hold 

1. When to Implement the Legal Hold

Preservation of electronic information in reasonable or
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88 No. 02 CIV 9149 (SAS), 2003 WL 22283835 (S.D.N.Y. Oct. 2, 2003). 
89 West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999); see

also Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 216 (S.D.N.Y. 2003).



actual anticipation of litigation—i.e., “litigation hold” or
“legal hold”—should be addressed in a company’s retention
policy.  For regulated companies, implementing a legal hold
is not just limited to litigation; it extends to anticipated inves-
tigation for regulatory compliance as well. 

The basic standard for initiating the legal hold is when the
company becomes “reasonably aware” of the potential for lit-
igation.  Typically, this predates the filing of a complaint or
administrative action.  For example, in the fourth opinion in
Zubulake v. UBS Warburg, LLC,90 the Court held that the
duty to preserve attached as soon as the plaintiff’s supervi-
sors became reasonably aware of the possibility of litigation;
not when the plaintiff filed a complaint with the Equal
Employment Opportunity Commission.  

Various events outside the actual filing of the lawsuit can
trigger the preservation obligation.  Allegations made in sep-
arate litigation that placed a defendant on notice of the poten-
tial for future litigation can trigger the duty to impose a legal
hold.91 The same reasoning applies to situations where a reg-
ulatory investigation is reasonably likely.92

2. Scope of the Legal Hold

The scope of a legal hold is typically dictated by the cir-
cumstances.  An organization need not preserve “every shred
of paper, every email or electronic document, and every
back-up tape.”93 The notice should be sufficiently broad yet
descript and must be effectively communicated to the proper
individuals and custodians of records.  Moreover, it is good
practice to reissue the notice periodically.94
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90 220 F.R.D. 212, 216-217 (S.D.N.Y. 2003).
91 United States ex. rel. Koch v. Koch Industries, Inc., 197 F.R.D. 463 (N.D.

Okl. 1998) (duty to preserve arose at a point between when it heard allegations of
an illegal scheme made against defendant by the plaintiff in a deposition in another
case, and when a RICO action was filed two years after the deposition). 

92 Arthur Andersen, LLP v. United States, 125 S. Ct. 2129, 2131-33 (2005)
(accounting firm had knowledge of likely investigation of Enron-related work, but
did not suspend ordinary destruction practices).

93 Zubulake v. UBS Warburg, LLC, 220 F.R.D.  212, 217 (S.D.N.Y. 2003); see
also Wiginton v. Ellis, No. 02 C 6832, 2003 WL 22439865, at *4 (N.D. Ill. Oct. 24,
2003) (“A party does not have to go to ‘extraordinary measures’ to preserve all
potential evidence.”) 

94 Zubulake v. UBS Warburg, LLC, No. 02 Civ. 1243, 2004 WL 1620866, at *9-
10 (S.D.N.Y. Jul. 20, 2004) (recommending periodic reissuing of hold notice).



In Wiginton,95 a putative class action lawsuit alleging sex-
ual harassment, the notice to employees instructed them to
comply with the company’s record retention policy and not to
destroy any records of any type that pertained to the named
plaintiff, Amy Wiginton.  The court found that because the
company sent out one preservation notice in the form of an 
e-mail requiring its employees to follow normal record reten-
tion policies and to keep all documents relating to Ms.
Wiginton, rather than broadening the hold to encapsulate
other employees and the alleged harassers, the notice lacked
the appropriate scope of the preservation obligations.  The
court found that the defendant had a duty to preserve relevant
electronic documents that were likely to be the subject of dis-
covery requests, that it had knowledge of this duty, and that
it willfully and intentionally did not fulfill this duty. 

A company’s retention policy should specifically address
the company’s policy on implementing a legal hold.  With
regard to electronic information, since many organizations
utilize programs that destroy electronic information, it is
imperative that such organizations have a practice in place for
freezing these programs.

3. The Attorney’s Ethical Obligation 

Counsel has the ethical obligation to comply with discov-
ery requirements.  Courts, in addressing spoliation sanctions
for failure to preserve, have started the analysis with the
inquiry of whether counsel took the necessary steps to ensure
that electronic information was preserved and produced.96

While the duty to preserve ultimately rests with the party, in-
house counsel and litigation counsel must educate a compa-
ny’s employees on retention policies and on the importance
of adhering to the strictures of a legal hold.  

The ultimate responsibility of implementing policies on

2006] THE FOUR HORSEMEN OF THE APOCALYPSE 361

95 No. 02 C 6832, 2004 WL 1895122 (N.D. Ill. 2004).
96 Zubulake v. UBS Warburg, LLC, No. 02 Civ. 1243, 2004 WL 1620866, at *3-

8 (S.D.N.Y. Jul. 20, 2004) (addressing sanctions for spoliation of evidence, starting
the analysis with the inquiry of whether counsel took “all necessary steps to guar-
antee that relevant data was preserved and produced.”) See also Gambale v.
Deutsche Bank, No. 02-CIV-91 HB DFE, 2002 WL 31655326 (S.D.N.Y. Nov. 21,
2002) (requiring defendant’s affidavit detailing search of hard copy and electronic
files and outlining cost and accessibility of retrieving electronic documents).



preservation will fall to the employees, but counsel is by no
means absolved of living up to his or her professional respon-
sibility and can face sanctions for failing to adhere to applica-
ble professional obligations.  In Coleman (Parent) Holdings,
Inc. v. Morgan Stanley & Co.,97 the defendant certified that it
had complied with a discovery order to review backup tapes
and produce e-mail.  However, it later found some 1,400 addi-
tional backup tapes.  The defendant had not timely informed
the plaintiff or the court of the 1,400 additional backup tapes
when they were located and failed to timely advise the court
and the plaintiff that the backup tapes had not been secured or
reviewed.  In fact, it appeared that there was an effort to cover
up these discovery shortcomings.  As part of the spoliation
sanction, the court revoked the pro hac vice admission of the
defendant’s trial lawyer two weeks before trial and disquali-
fied the law firm.  As discussed below, the defendant ulti-
mately had imposed on it the largest reported jury verdict in
the United States in 2005.  It remains to be seen what impact
this case will have on the trial lawyer’s reputation and the mal-
practice policy of his law firm. 

While many of the egregious discovery abuses detailed in
the Morgan Stanley case make it seem like an anomaly, there
is a very real lesson to be learned as to the level of diligence
required by litigators in getting clients to comply with their
electronic information retention and production obligations. 

C. The Penalty for Spoliation—The Lesson of Morgan Stanley

Coleman (Parent) Holdings, Inc. v. Morgan Stanley &
Co.,98 was a fraud case brought against Morgan Stanley by
financier Ronald Perelman relating to the 1998 sale of
Coleman Co. by then-owner Perelman to Sunbeam
Corporation.  It produced the largest reported jury verdict in
the United States in 2005—$1.45 billion.99 The reason for the
enormous verdict had more to do with Morgan Stanley’s fail-
ure to preserve, locate and produce e-mail than anything else. 
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97 No. CA 03-5045, 2005 WL 674885 (Fla. Cir. Ct. 15 Cir. Mar. 23, 2005). 
98 No. CA 03-5045, 2005 WL 679071 (Fla. Cir. Ct. 15 Cir. Mar. 1, 2005). 
99 See Nora Lockwood Tooher, Top Ten Jury Verdicts of 2005, LAWYER’S

WEEKLY USA, available at http://www.lawyersweeklyusa.com/usa/1topten2005.cfm.



The court ordered Morgan Stanley to review backup tapes,
conduct searches, produce e-mails and a privilege log and cer-
tify compliance with the order.  What followed was a lesson
in how not to handle electronic discovery.  Even after a
Morgan Stanley technology executive certified that the firm
had handed over all responsive emails, it continued to uncov-
er new backup tapes and could not perform complete search-
es due to technological glitches.  Some of the searches trun-
cated the information contained in the e-mail, and a certain
percentage of backup tapes were overwritten.  One of its tech-
nology executives testified that the company did not have
manuals on how to operate one of its e-mail-search systems.100

As a sanction for the destruction/spoliation of e-mail and
general pretrial discovery abuses, the trial judge issued an
“adverse inference order” and announced that jurors would
be instructed to accept as fact that Morgan Stanley conspired
with Sunbeam to falsify Sunbeam’s financial documents.
The court described Morgan Stanley’s actions as being taken
in “bad faith”—essentially directing the verdict against
Morgan Stanley.101 The jury came back in the plaintiff’s
favor for $604.3 million in compensatory damages, and
awarded punitive damages, bringing the grand total of the
verdict to $1.45 billion.  

Morgan Stanley has filed a notice of appeal with the
District Court of Appeal for the Fourth District of Florida,
seeking to reverse the judgment of the trial court on several
grounds and asks that the case be remanded for entry of a
judgment in favor of Morgan Stanley or, in the alternative, for
a new trial.102 Although it is uncertain whether the verdict
will ultimately stand, or if it will settle in the interim, this
case will forever be a valuable lesson in the serious dangers
associated with poor electronic discovery practices.

In addition to the Morgan Stanley case, there is a bevy of
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100 Susanne Craig, Age of Discovery: How Morgan Stanley Botched A Big Case
by Fumbling Emails —- In Perelman Suit, Judge Says Firm Acted in `Bad Faith’; It
Blames Honest Errors —- A Trove of Tapes in Brooklyn, THE WALL STREET JOURNAL,
May 16, 2005.

101 Id.
102 Morgan Stanley Form 10-K, available at http://www.sec.gov/Archives/

edgar/data/895421/000119312506028736/d10k.htm#toc77810_16.



recent case law addressing the issue of spoliation of elec-
tronic information.  These cases emphasize the importance of
a comprehensive document retention policy and implement-
ing an effective legal hold to avoid spoliation sanctions: 

• In United States v. Philip Morris USA Inc.,103 the
defendants maintained their normal monthly e-mail
deletion policy, even after the court ordered them to
preserve all potentially relevant documents.  In pun-
ishing the defendants, the court imposed $2,750,000
in sanctions and precluded key employees associated
with the deleted data from testifying at trial. 

• In Anderson v. Crossroads Capital Partners LLC,104 a
sexual harassment suit, the defendant’s expert found a
file-cleansing program called “CyberScrub” on plain-
tiff’s hard drive.  The court did not dismiss the case,
instead opted for an adverse-inference instruction dur-
ing trial since the plaintiff “intentionally destroyed
evidence.” 

• In re J.P. Morgan Securities Inc.105 involved a charge
by the SEC, NASD, and New York Stock Exchange
against J.P. Morgan Securities Inc. for failure to pre-
serve e-mail for the required three-year period and for
lacking adequate e-mail preservation systems or pro-
cedures. J.P. Morgan settled the charges without
admitting or denying wrongdoing, agreed to pay a
total of $2.1 million, and consented to establishing
procedures for complying with e-mail preservation
laws, regulations and rules. 

• In Zubulake v. UBS Warburg,106 the court determined
an employer had willfully deleted relevant e-mails
despite contrary court orders. Finding the employer
had a duty to preserve the missing e-mails, since it
should have known that the e-mails may be relevant
to future litigation, the court sanctioned the employer
and also ordered the employer to pay costs. 
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103 327 F.Supp.2d 21 (D.C. 2004).
104 No. Civ. 01-2000, 2004 WL 256512 (D. Minn. Feb. 10, 2004).
105 SEC, Admin. Proc. File No. 3-11828.
106 WL 1620866 (S.D.N.Y. July 20, 2004). 



• In Residential Funding Corp. v. DeGeorge Fin.
Corp.,107 the Second Circuit reversed a $96.4 million
jury verdict based on denial of defense motion for
sanctions seeking an adverse inference instruction for
plaintiff’s failure to produce voluminous e-mail until
after trial had begun.  Relying on the Federal Rules of
Civil Procedure 37(b)(2), the court held that negligent
delay in producing electronic data is sanctionable.
There need not be bad faith or gross negligence to
warrant sanctions.

• In United States v. Philip Morris USA Inc.,108 the
court entered a blanket preservation order covering
electronic information.  The defendant allowed its
routine practice of deleting e-mail messages older
than sixty days to continue.  The government moved
for sanctions, and the court found that eleven of the
company’s officers and supervisors violated the order
as well as company retention policy. The court fined
the employees $250,000 each, and precluded each
from testifying at trial. 

• In Trigon Insurance Co. v. United States,109 the defen-
dant, United States, hired a litigation support firm,
which hired testifying experts.  The support firm had
a policy by which it destroyed all e-mail communica-
tions with experts as well as draft reports.  The court
found the government responsible for the intentional
spoliation, ordered an adverse-inference instruction
was warranted and awarded attorney’s fees to the
plaintiff.

VI.  CONCLUSION

Electronic documents will, of course, continue their pro-
liferation in the business and litigation communities and so
the myriad problems inherent in e-discovery will become a
common staple in commercial litigation.  For the general
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107 306 F.3d 99 (2d Cir 2002).
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counsel, a well-reasoned document retention policy and
training is essential to prevent serious problems in the com-
pany’s future litigation.  For the litigator, electronic informa-
tion will often make or break a case, so the savvy trial lawyer
will develop an understanding of the nature of these elec-
tronic documents and the most efficient and comprehensive
discovery processes for obtaining them.  At the same time,
litigators must be sensitive to the prodigious costs associated
with voluminous electronic discovery and the special issues
it raises with regard to privilege.  

A focus on recent case law, practice standards and
attempts at codification, such as the proposed amendments to
the Federal Rules of Civil Procedure, are only part of the
attorney’s task of managing the “Four Horsemen” of elec-
tronic discovery.  To handle this challenge effectively, coun-
sel’s approach to electronic discovery must continue to
evolve along with the technology. 
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CONNECTICUT’S MOST MEMORABLE “GOOD FOR
NOTHING RASCAL” IN THIS “LAND OF STEADY HABITS”

BY JACOB D. ZELDES*

THE YEAR IS 1815.

IT IS TWENTY-EIGHT YEARS after the ratification of the con-
stitution of 1787—”The Miracle at Philadelphia”1 —which
produced a federal Constitution based on the fundamental
concept that “a national governt. ought to be established con-
sisting of a supreme Legislative Executive & Judiciary.”2

This was a concept foreign to Connecticut then and for more
than three decades after the Philadelphia Convention.
Notwithstanding the reticence of Connecticut to accept a tri-
partite government for itself, Connecticut’s three delegates,
Oliver Ellsworth, William Samuel Johnson, and Roger
Sherman,3 had significant roles in bringing about a federal
government.  It is Sherman who is given major credit for the
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* Of the Bridgeport Bar.  The author is indebted to Jennifer Y. Montgomery,
formerly of the Bridgeport Bar and now law clerk for Judge Kermit E. Bye of the
U.S. Court of Appeals for the Eighth Circuit, for her extensive and thorough research
and assistance.

This is the second in a series of essays about the most memorable events or
unusual crimes in Connecticut criminal law.  The first, Connecticut’s Most
Memorable Nolle, 68 CONN. B.J. 443 (1994), was an account of former Fairfield
County State’s Attorney and later Attorney General of the United States Homer
Stille Cumming’s decision not to prosecute an indigent World War I veteran felt by
the press, the public, and state officials to have murdered a popular Bridgeport priest
in 1924.  In 1995, the Deputy Attorney General of the United States distributed the
article “to all professional responsibility officers” in the United States Attorneys
offices throughout the country with a memorandum stating as a “general reminder
… that the facts of the case may not always be as they appear at first glance.”
Editor’s Note, 69 CONN. B.J. 158 (1995).

1 CATHERINE DRINKER BOWEN, MIRACLE AT PHILADELPHIA: THE STORY OF THE

CONSTITUTIONAL CONVENTION MAY TO SEPTEMBER 1787 (1986). 
2 This language is from James Madison’s notes of the proceedings at the con-

vention. See James Madison’s notes for May 30, 1787, available at
http://www.yale.edu/lawweb/avalon/debates/530.htm (last visited on July 11,
2006)(hereinafter “James Madison’s notes”).

3 Sherman was a self-made man in the shoemakers’ trade.  He then served as a
lawyer, as a Superior Court judge, as a delegate to the Continental Congress, as
mayor of the City of New Haven, as Representative in Congress, and finally as a
Senator.  He holds the unique distinction of being the only citizen of the original
thirteen colonies to sign the Continental Association of 1774, Declaration of
Independence, Articles of Confederation and the U.S. Constitution.  ALBERT E. VAN

DUSEN, CONNECTICUT: A FULLY ILLUSTRATED HISTORY OF THE STATE FROM THE

SEVENTEENTH CENTURY TO THE PRESENT 177-78 (1961).  Less well known is the fact
that he also signed the document known as the “Olive Branch Petition” seeking
peace with England before the Revolutionary War.  The “Olive Branch” was adopt-



so-called “Connecticut Compromise,” which broke the
impasse between the large and small states by providing
equal representation in the Senate and proportional represen-
tation in the House of Representatives.4 Connecticut may
have saved the federal Constitution, but Connecticut, with its
reluctance to accept for itself a separation of governmental
powers, objected to establishing a nation with three separate
branches of government.  Connecticut voted “no” to the fol-
lowing resolution:

resolved in Committee of the whole that a national governt.
ought to be established consisting of a supreme Legislative
Executive & Judiciary.

Steeped in the resolve of an all powerful general assembly,
Sherman’s “no” vote for Connecticut—cast on June 1, 1787
on his third day of the Convention—is explained by
Sherman’s firm belief that 

“An independence of the executive on the supreme leg-
islative was in his opinion the very essence of tyranny”  . . .
“the national legislature should have the power to remove the
executive at pleasure.”5

Sherman also spoke against including a Bill of Rights—
the only delegate to do so, according to James Madison’s
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3 (cont.) by the First Continental Congress as a petition to the King wherein “it
blamed all the trouble on the ministers of George III, and begged His Majesty to call
them off before it was too late.”  The King was not persuaded as is evidenced by the
events in Lexington on April 19, 1775.  Randolph G. Adams, A Study of the Olive
Branch Petition, in THE “OLIVE BRANCH” PETITION: TO KING GEORGE III OF

ENGLAND FROM THE SECOND CONTINENTAL CONGRESS SIGNED BY FORTY-SIX OF ITS

MEMBERS; AN AUCTION PAMPHLET (Amer. Art Assoc., 1932).  
4 Sherman’s compromise may have been significant in saving the Constitution.

Popular historian Garry Wills suggests that the significant compromise was not just
related to the small state versus the large state issue, but was related to the slave state
versus non-slave state issue.  The compromise, Wills says, related to the so-called
“three-fifths clause” by which each slave held in the United States would, for deter-
mining the number of representatives in Congress, constitute three-fifths of a per-
son, but would have no voting rights. GARRY WILLS, “NEGRO PRESIDENT” JEFFERSON

AND THE SLAVE POWER 2 (2003).  Although Wills is generally supportive of
Jefferson, he is quite critical of him in his reliance on the three-fifths clause in the
1800 presidential election.  Without counting what Wills termed the “slave bonus,”
Jefferson would not have been elected and Adams would have returned to office.  Id.
at 2-3. 

5 COLLIER AND COLLIER, DECISION IN PHILADELPHIA, 208-209 (1986).  The
phraseology of the resolution quoted comes from James Madison’s notes taken at
the Constitutional Convention.  See James Madison’s notes for May 30, 1787, avail-
able at http://www.yale.edu/lawweb/avalon/debates/530.htm (last visited on July 11,
2006).  See infra note 21.



notes from the Convention.  The great Connecticut Yankee
wrote that frequent elections were “a much greater security
than a declaration of rights or restraining clauses on paper.”6

Such was his position on a tripartite government as well.  By
1787, there was a wide national consensus on the constitu-
tional theory holding that legislatures must be restrained by
written constitutions.7 But Sherman still put his faith in a
system which should be restricted only by common-law tra-
dition and held in check by frequent elections.8
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6 Christopher Collier, The Common Law and Individual Rights in Connecticut
Before the Federal Bill of Rights, 76 CONN. B.J. 1, 54 (2002)(hereinafter COLLIER I).
Collier, Professor of History Emeritus at the University of Connecticut, Emeritus
Connecticut State Historian, Vice President of the newly formed Connecticut
Supreme Court Historical Society, and a Pulitzer Prize–nominee for his book Roger
Sherman’s Connecticut, is the premier authority on Connecticut legal history and has
written numerous scholarly works on Connecticut and federal constitutional history.
I have relied heavily on Collier’s extensive writings and am indebted to Professor
Collier for his review and suggestions for improvement of the initial draft of this
essay.  Of course, any errors are mine.

7 Id. at 54.
8 Id. There has been several recent articles published in the American Political

Science Review comparing Sherman’s work at the Convention with Hamilton’s: 
The Constitution is the by-product of expedient accommodations forced on
Madison. Madison sought national authority independent of state govern-
ments and a swift victory for population-based congressional representation.
Delegates from economincally disadvantaged states opposed these plans,
seeking instead to nationalize only selective public goods, to maintain most
state policy autonomy, and to minimize contingencies imposed by other gov-
ernments. Connecticut’s delegates, particularly Roger Sherman, played a
pivotal role in spoiling Madison’s agenda and altering his substantive plans
for Constitutional design. Madison’s Convention opponents are responsible
for a Constitution that nationalized only enumerated public goods and
imposed potentially high transaction costs on any further nationalization of
policy authority. They helped make federalism a lasting political weapon
used to win substantive policy outcomes.

David B. Robertson, Madison’s Opponents and Constitutional Design, 99 AMER.
POL. SCI. REV. 225 (2005). 

Robertson (2005) and Rakove (1996) argue that Roger Sherman was sur-
prisingly influential at the Constitutional Convention. Using empirically esti-
mated ideal points, we show that Sherman was a pivotal voter from a pivotal
state. We also demonstrate that if the votes were tallied by individual dele-
gates, rather than being grouped by the home state, then Sherman would
have been less pivotal. This suggests that the voting procedures adopted at
the Constitutional Convention may have affected Sherman’s ability to get his
interests enacted. Such institutions might have been more responsible than
his legislative ability for making Sherman effective.

Keith L. Dougherty & Jac C. Heckelman, A Pivotal Voter from a Pivotal State:
Roger Sherman at the Constitutional Convention, 100 AMER. POL. SCI. REV. 297
(2006)(abstract); see also David B. Robertson, A Pivotal Political and
Constitutional Design, 100 AMER. POL. SCI. REV. 303 (2006)(responding to
Dougherty & Heckelman).



Despite voting against the establishment of three separate
magistries for the new federal government, the Connecticut
delegates went along with what they considered a “good gov-
ernment.”9 The Convention—with an original goal of revis-
ing the Articles of Confederation—finally approved a
Constitution by a unanimous vote,10 with the Connecticut
delegates, true to their word, voting for approval.

Although Sherman is the Connecticut delegate to the
Philadelphia Convention most associated with the
“Connecticut Compromise,” it was Oliver Ellsworth—whose
name does not appear as a signer on the Constitution11—
whose broadsides were instrumental in building support for
the adoption of the federal Constitution in Connecticut.  In
all, Ellsworth fired off 13 broadsides in the Connecticut
Courant between November 5, 1787 and March 24, 178812

supporting the federal Constitution and refuting the anti-con-
stitutional arguments of Elbridge Gerry of Massachusetts and
George Mason of Virginia.13
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9 ANDREW C. MCLAUGHLIN, THE CONFEDERATION AND THE CONSTITUTION, 1783-
1789, at 286 (1905).

10 An argument can be made that the Constitution was not really adopted by
unanimous consent.  Some delegates left prior to the signing ceremony, and three
remaining delegates refused to sign at the eleventh hour: Edmund Randolph and
George Mason of Virginia and Elbridge Gerry of Massachusetts.  But the voting was
by the states—the vote of each state was that of a majority of its deputies. Hamilton
signed for New York, but because he was the only deputy of the state present, he was
not able to cast a New York vote for consent.  Likewise, although Randolph and
Mason objected, at the end of the Convention, the Virginia delegation voted ‘aye’ as
three out of its delegation of five—a majority—supported the Constitution.  Thus
only eleven states voted on the final question: New Hampshire, Massachusetts,
Connecticut, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North
Carolina, Georgia, aye-10; South Carolina, divided. James Madison’s notes, supra
note 2, Sept. 17, 1787.  The framers were then able to craftily include a notation in
the version sent to the states reading: “DONE in convention by the unanimous con-
sent of the states present.” U.S. CONST. art. VII, cl.2.  This is technically true, only
because of the voting rules in place.  For more on the non-unanimity of the consent
at the convention, see Paul Finkelman, Turning Losers into Winners: What Can We
Learn, If Anything, from the Antifederalists, 79 TEX. L. REV. 849, 872 (2001).

11 Ellsworth left prior to the signing and returned to Connecticut on August 23rd.
Why he left still remains a mystery. However, a letter he and Sherman later wrote to
Connecticut Governor Huntington clearly put Ellsworth’s “stamp of approval” on the
Constitution.  See COLLIER I, supra note 6, at 54.  See also RONALD JOHN LETTIERI,
CONNECTICUT’S YOUNG MAN OF THE REVOLUTION, 77 n.51, 101 (1978).

12 Ellsworth wrote these letters using the pseudonym “the Landholder.”
WILLIAM R. CASTO, OLIVER ELLSWORTH AND THE CREATION OF THE FEDERAL

REPUBLIC 53 (1997).
13 See VAN DUSEN, supra note 3, at 177.



Ellsworth, who as much as any, helped obtain
Connecticut’s approval of the federal Constitution, did not
appear to possess much promise in his early years.  As a
young student, Ellsworth was dismissed from Yale in 1764 at
the end of his second year following two years of rowdy and
disruptive conduct which culminated in his participation in a
scheme to adulterate the commons’ breakfast food that caused
“tremendous vomiting and purging” among the students who
boarded at the college.14 Upon graduation from the College of
New Jersey15 two years later, Ellsworth’s career vaulted.  He
became a lawyer in 1771, a deputy of the Connecticut General
Assembly in 1773, justice of the peace in 1774, a delegate to
the Continental Congress in 1778, a delegate to the
Philadelphia Convention in 1787, the first U.S. senator from
Connecticut later that year, author of the Judiciary Act for fed-
eral courts in 1789, and ultimately Chief Justice of the United
States Supreme Court from 1796 to 1800.16

At the Connecticut Convention that the state called in
order to consider its ratification of the federal Constitution,
Ellsworth made the opening speech urging ratification on
January 4, 1788:

Mr. President, it is observable that there is no preface to the
proposed Constitution; but it evidently presupposes two
things:  one is, the necessity of a federal government; the
other is, the inefficacy of the old Articles of Confederation.  A
union is necessary for the purposes of a national defence.
United, we are strong; divided, we are weak.  It is easy for
hostile nations to sweep off a number of separate states, one
after another.  Witness the states in the neighborhood of
ancient Rome.  They were successively subdued by that
ambitious city, which they might have conquered with the
utmost ease, if they had been united….This shows us the
necessity of combining our whole force, and as to national
purposes, becoming one state.17
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14 See CASTO, supra note 12, at 14.
15 The College of New Jersey is now known as Princeton University.
16 CASTO, supra note 12, at 8, 11; see also LETTIERI, supra note 11, at 14-16, 28,

65, 81, 87. Ellsworth used his health as the reason for his resignation from the
chief justiceship, though one commentator opines that his actual motive was disap-
pointment in the federal government and a belief that the “federal government was
not to play a direct positive role in God’s plan.”  CASTO, supra note 12, at 118-19.

17 Ellsworth, Speech to the Connecticut Convention (Jan. 4, 1788), available at
http://www.constitution.org/rc/rat_ct.htm (last visited on July 11, 2006).



A few days later, on January 7, 1788, Ellsworth pressed for
the power of Congress to lay taxes, which he termed “a most
important clause in the Constitution”18 and the next day the
Convention approved the document by a 128-to-40 vote, and
Connecticut became the fifth state to ratify the Constitution.19

Almost one hundred years after the approval by a suffi-
cient number of states, the Constitution—based on the sepa-
ration of governmental powers for a new federal govern-
ment—was described as “the greatest single effort of nation-
al deliberation that the world has ever seen.”20

IT’S 1815: TWENTY-FOUR YEARS after the Bill of Rights
became the first ten amendments to the federal
Constitution—crucial because, but for the promise of the
adoption of the Bill of Rights, there was every indication that
the Constitution as a whole would not have been accepted by
the requisite number of States.21 Foremost among the pro-
tections guaranteed by the Bill of Rights was the First
Amendment’s promise that the federal government would not
meddle with citizens’ religious affairs: 

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press; or the right of the peo-
ple peaceably to assemble, and to petition the Government
for a redress of grievances.22
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18 Ellsworth, Speech to the Connecticut Convention (Jan. 7, 1788), available at
http://press-pubs.uchicago.edu/founders/documents/a1_8_1s15.html (last visited on
July 11, 2006).

19 Although the federal Constitution was in large part “well-received” by
Connecticut, there was some opposition to the document.  Most of the public attacks
on the document were due to its lack of a Bill of Rights and thus failure to protect
civil liberties. See COLLIER I, supra note 6, at 55.  

20 John Adams, A Defense of the Constitution of Government of the United
States of America Against the Attack of M. Turgot, in his Letter to Dr. Price, Dated
the Twenty-Second Day of March, 1778 in THE WORKS OF JOHN ADAMS 220 (Charles
Francis Adams, ed.,1851).  “In a fanciful moment James Madison predicted that the
constitution would last 142 years.”  Bruce C. Daniels, Ratifying the Past: Historical
Influence on Constitutional Development in Connecticut in 29 CONNECTICUT

HISTORY: A PUBLICATION OF THE ASSOCIATION FOR THE STUDY OF CONNECTICUT

HISTORY 1, 3 (1988).
21 See COLLIER I, supra note 6, at 61 (“In Virginia, New York and

Massachusetts, Federalists had to bring amendments forward in the new Congress
as a condition of gaining enough votes for ratification.”).

22 U.S. CONST. amend. I.  Connecticut delegates Roger Sherman and Oliver
Ellsworth were among the draftsmen of the amendment.  A “rights of conscience”
clause was removed from the draft and the whole paragraph was altered from 



Although the Bill of Rights was effective from December
15, 1791, Connecticut, Massachusetts, and Georgia failed to
ratify it until the one-hundred-and-fiftieth anniversary of its
promulgation.23 The tardy approval caused Connecticut’s
former Chief Justice William Maltbie to term Connecticut’s
late signing as “rather an empty gesture.”24

IT IS 1815: THIRTEEN YEARS after the President of the
United States expressed the firm belief—while Connecticut
still had, as it had from its beginning as a colony, a state reli-
gion—that there should be a wall of eternal separation
between church and state:

Gentlemen

…

Believing with you that religion is a matter which lies solely
between man & his god, that he owes account to none other
for his faith or his worship, that the legitimate powers of gov-
ernment reach actions only and not opinions, I contemplate
with sovereign reverence that act of the whole American peo-
ple which declared that their legislature should “make no law
respecting an establishment of religion, or prohibiting the
free exercise thereof;” thus building a wall of eternal separa-
tion between Church & State. 

…

Th Jefferson 

Jan. 1. 1802.25
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22 (cont.) “Congress shall make no law establishing a religion” to “Congress
shall make no law respecting an establishment of religion.”  Two scholars feel this
protects the established religion where, as in Connecticut, it already existed.  See
COLLIER I supra note 6 at 45; Akhil Reed Amar, THE BILL OF RIGHTS: CREATION AND

RECONSTRUCTION 32-36 (1998).  William R. Castro in his book on Oliver Ellsworth,
OLIVER ELLSWORTH AND THE CREATION OF THE FEDERAL REPUBLIC 92-93 (1997),
thinks the alterations were not intended to protect the established religion.
Connecticut’s long delayed religious liberty, see infra note 165, lends support for the
proposition  that the Connecticut draftsmen of the First Amendment designed the
document to keep the established religion in the status quo in the Land of Steady
Habits.

23 NATIONAL ARCHIVES AND RECORDS ADMINISTRATION, THE BILL OF RIGHTS 3
(1986).  See also COLLIER I, supra note 6, at 1.  

24 See VAN DUSEN, supra note 3, at 178 n.20. 
25 Jefferson’s Letter to the Danbury Baptists, (Jan.1, 1802) (Library of Con-

gress, 1998), available at http://www.loc.gov/loc/lcib/9806/danpre.html (last visited
on July 25, 2006).  Jefferson did not expect the Baptist letters would have “endured
as long as his more famous phrazes.”  The letter was published in a Massachusetts
newspaper a month after Jefferson wrote it and then was more or less forgotten for



The Constitution of 1787, the federal Bill of Rights, and
Jefferson’s cry for a “wall of separation” afforded individuals
protection and/or comfort from an overbearing federal gov-
ernment, but there were few restrictions in the Constitution
restraining the states from imposing on their citizens’ rights.
The Constitution did ban the states from enacting bills of
attainder, ex post facto laws and impairing the rights of con-
tract.26 It also affirmatively compelled the states to give full
faith and credit to judicial proceedings of other states.27 In
1815, however, the federal Bill of Rights, as the Supreme
Court made amply clear, had no application to the states:

Had the framers of these amendments intended them to be
limitations on the powers of the state governments, they would
have imitated the framers of the original constitution, and have
expressed that intention. Had congress engaged in the extraor-
dinary occupation of improving the constitutions of the sever-
al states, by affording the people additional protection from
the exercise of power by their own governments, in matters
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25 (cont.) half a century.  It was put back into circulation in an edition of
Jefferson’s writings, published in 1853, and reprinted in 1868 and 1871.  The
Supreme Court’s use of the “wall of separation” phrase is ongoing.  The Supreme
Court first turned the spotlight on the “wall of separation” phrase in 1878 by declar-
ing in Reynolds v. United States, 98 U.S. 145 (1878), “that it may be accepted
almost as an authoritative declaration of the scope and effect of the [first] amend-
ment.” Id. at 164. The court took the same position in widely publicized decisions in
1948, asserting in McCollum v. Board of Education, 333 U.S. 203 (1948), that “[i]n
the words of Jefferson, the clause against establishment of religion by law was
intended to erect ‘a wall of separation between church and state.’”  Id. at 211. 

In 1962, Justice Potter Stewart complained that jurisprudence was not “aided by
the uncritical invocation of metaphors like the ‘wall of separation,’ a phrase nowhere
to be found in the Constitution.” Engel v. Vitale, 370 U.S. 421, 445-46 (1962)
(Stewart, J., dissenting).  Addressing the issue in 1985, Chief Justice William H.
Rehnquist lamented that “unfortunately the Establishment Clause has been express-
ly freighted with Jefferson’s misleading metaphor for nearly 40 years.” Wallace v.
Jaffree, 472 U.S. 38, 92 (1985) (Rehnquist, J., dissenting).  The legacy of this phrase
continues today. See McCreary County v. American Civil Liberties Union, ___ U.S.
___, 125 S. Ct. 2722 (2005) (ACLU initiates a § 1983 action on Establishment
Clause grounds against two Kentucky counties after each posted large, readily visi-
ble copies of the Ten Commandments in their courthouses); Elk Grove Unified
School Dist. v. Newdow, 542 U.S. 1 (2004) (atheist father brings action against
school district challenging the constitutionality, on First Amendment grounds, of a
school policy of leading daily recitations of the Pledge of Allegiance with the words
“under God” contained therein); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290
(2000) (students and their parents filed § 1983 action against their school district
challenging district policies and practices of permitting student-led, student-initiat-
ed prayer before football games as violating the Establishment Clause).  

26 U.S. CONST. art. 1, § 10, cl. 1.
27 U.S. CONST. art. 4, § 1.



which concerned themselves alone, they would have declared
this purpose in plain and intelligible language.28

Federal protection restricting the states came much later:
from the Fourteenth Amendment in 1868 in the aftermath of
the Civil War; from federal question jurisdiction in 1875; and
ultimately from the federal Bill of Rights, as the Supreme
Court applied them periodically to the states.29 As one
prominent federal judge wrote at a time of growing academ-
ic and practical interest in state constitutional rights:

[in] the historical context of the Old Federalism . . . a state
constitution was the fundamental document protecting basic
rights against encroachment by state and local governments,
which were the most likely to impair the rights of citizens in
the course of exercising the full range of civil and criminal
law authority.30

However, in 1815—the year focused upon in this essay—
Connecticut had no written constitution, no separation of
powers, no free exercise of religion, but endured an estab-
lished religion, a judiciary dependent upon a legislature, and
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28 Barron v. Baltimore, 32 U.S. (7 Pet.) 243, 250 (1833).
29 Chicago, B. & Q.R. Co. v. City of Chicago, 166 U.S. 226 (1897) (the right

to compensation for property taken by the State); Fiske v. Kansas, 274 U.S. 380
(1927) (the rights of speech, press, and religion covered by the First Amendment);
In re Oliver, 333 U.S. 257 (1948) (the Sixth Amendment right to a public trial);
Mapp v. Ohio, 367 U.S. 643 (1961) (the Fourth Amendment right to freedom from
unreasonable searches and seizures and the right to have excluded from criminal tri-
als any evidence illegally seized); Gideon v. Wainwright, 372 U.S. 335 (1963) (the
Sixth Amendment right to counsel); Malloy v. Hogan, 378 U.S. 1 (1964) (the Fifth
Amendment protection against self-incrimination); Pointer v. Texas, 380 U.S. 400
(1965) (the right to confront opposing witnesses); Washington v. Texas, 388 U.S. 14
(1967) (the right to compulsory process for obtaining witnesses); Klopfer v. North
Carolina, 386 U.S. 213 (1967) (the Sixth Amendment right to a speedy trial);
Duncan v. Louisiana, 391 U.S. 145 (1968) (the Sixth Amendment right to a jury trial
was applicable to the States through the Fourteenth Amendment); Benton v.
Maryland, 395 U.S. 784 (1969) (double jeopardy applicable to states, overruling
Palko v. State of Connecticut, 302 U.S. 319 (1937)).

30 Jon O. Newman, The ‘Old Federalism’: Protection of Individual Rights by
State Constitutions in an Era of Federal Court Passivity, 15 CONN. L. REV. 21, 22
(1982).  Much of the material about this period was borrowed from the article by
Judge Newman.  Justice Brennan had opined similarly a few years before:

State constitutions, too, are a font of individual liberties, their protections
often extending beyond those required by the Supreme Court’s interpretation
of federal law. The legal revolution which has brought federal law to the fore
must not be allowed to inhibit the independent protective force of state law—
for without it, the full realization of our liberties cannot be guaranteed.

William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights,
90 HARV. L. REV. 489, 491 (1977).



a weak executive.  As the Supreme Court and scholars have
recognized: 

Prior to the adoption of the constitution of this state in 1818,
all governmental power, including the judicial power, was
vested in the General Assembly.31

Before the framing and adoption of the 1818 Constitution,
from which the present Connecticut Constitution is in large
part derived, an assembly of elected representatives—the so-
called General Court or Assembly—held “all political power:
absolute power of legislation, supreme executive power,
supreme judicial power in the administration and construc-
tion of all laws.”  The security of the citizens of Connecticut
“rested, not on a constitution, as now understood, but on the
annual election, by which the people retained all power in
their own hands.”32

After the Revolutionary War, all of the original thirteen
colonies except Rhode Island and Connecticut drafted con-
stitutions.33 For reasons stemming from its governmental
development, Connecticut felt it did not need a written con-
stitution:  “It already had one that worked.”34 Connecticut,
through the period of the country’s first three presidencies,
continued to be governed by the Fundamental Orders of 1639
and its original charter from 1662.35

The Fundamental Orders—considered by many to be the
first written constitution formed by an American
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31 State v. Clemente, 166 Conn. 501, 512 (1974); see also Richard S. Kay, The
Rule Making Authority and Separation of Powers in Connecticut, 8 CONN. L. REV.
1, 3-4 (1975)(“[A]ll legislative, executive, and judicial power resided in the General
Assembly.”).

32 Robert Satter & Shelley Geballe, Litigation Under the Connecticut Consti-
tution—Developing a Sound Jurisprudence, 15 CONN. L. REV. 57, 68 (1982).  The
lower house, though, was elected every six months.

33 See Kay, supra note 31, at 5.
34 See Daniels, supra note 20, at 13.
35 The charter was obtained through the efforts of John Winthrop, the chief cit-

izen of the commonwealth at the time.  An account of Connecticut’s history praises
Winthrop thusly:

Through what channels he labored is not entirely known, nor whether his
final success was due to the influence of friends or to his personality. Lord
Say and Seal and the Earl of Manchester were in the Privy Council, and
proved zealous supporters and powerful friends; yet tradition says that
Winthrop’s ownership of a ring, once the gift of Charles’s unfortunate father
to one of this family, touched the heart of the son, already predisposed
towards the agent by his courtly manners and winning address.  No serious
obstacles were encountered, and on April 23, 1662, the charter was signed.  



Commonwealth, and even “the first, indeed in the Western
world”36—provided “for a governor, a body of assistants and
a lower house consisting of four deputies from each town, all
to be popularly elected.”37 Connecticut obtained a charter
from the Crown in 1662, which gave Connecticut a form of
self government which it had no need to replace after the
Revolutionary War.  As the other colonies began to adopt
constitutions during the post-War period, the Connecticut
General Assembly, known as the General Court before the
time of the Charter, voted “that the form of civil government
in this state shall continue to be as established.”38

As early as 1795, Zephaniah Swift, Connecticut’s pre-
miere legal scholar of the time, ridiculed those who claimed 
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DWIGHT LOOMIS & GILBERT J. CALHOUN, THE JUDICIAL AND CIVIL HISTORY OF

CONNECTICUT 19-20 (1895).  A recent history of Manhattan puts it this way:
In drab contrast to the satiny surroundings of the king’s council chamber,
Winthrop—a gray little man with a hooked nose and arched, sardonic look-
ing eyebrows—bowed low and bowed often that autumn and winter, he
smiled through the small indignities (being routinely confused with Josiah
Winslow of the Plymouth Colony, realizing midway through the discussions
that the king thought “Massachusetts” and “New England” were one and the
same) and emerged with a document that embodied all his New England col-
leagues.  When the charter was finally presented to them, they were stag-
gered.  Charles had given Connecticut a grant that extended from the
Massachusetts border south, including the Dutch territories, and west as far
as “the Pacific.”  Winthrop’s quiet, modest, understated ambition was now
revealed.  He wanted all the territory between Massachusetts and Virginia.
He wanted his land to stretch to the Pacific Ocean—never mind that no one
had any notion of how far it was. He wanted everything. And he got it.

RUSSELL SHORTO, THE ISLAND AT THE CENTER OF THE WORLD 289 (2004).  The dif-
ference in approach might be explained by the fact that in the first half century after
the founding of the colony, troops of the colony were called into service “against
their Dutch neighbors in New Netherlands,” as well as against the Indians.  GEORGE

MATTHEW DUTCHER, CONNECTICUT’S TERCENTENARY, A RETROSPECT OF THREE

CENTURIES OF SELF-GOVERNMENT AND STEADY HABITS 9 (1935).
36 Connecticut was officially dubbed “The Constitution State” through an Act

of the State Legislature in 1959. STATE OF CONNECTICUT REGISTER AND MANUAL 886
(Secretary of State ed., 2004). This title is somewhat ironic given Connecticut’s lack
of a written constitution prior to 1818. The moniker actually reflects the claim of
Nineteenth Century historian John Fiske (and many subsequent others) that
Connecticut’s Fundamental Orders of 1638/1639 constituted the first written consti-
tution in history. See Connecticut State Library, Nicknames for the State of
Connecticut, available at http://www.cslib.org/nicknamesCT.htm.

37 ALLAN NEVINS & HENRY STEELE COMMAGER, A SHORT HISTORY OF THE

UNITED STATES 17 (1942).
38 See Daniels, supra note 20, at 9; 1 PUBLIC RECORDS OF THE STATE OF

CONNECTICUT 3 (1776-1778).



Connecticut had no constitution.39 Swift claimed that “the
powers of government are lodged in three bodies—the leg-
islative, the executive, and the judicative.  However, as to leg-
islative power, he added:

Two branches [of the legislature] are called the general
assembly or court; they convene twice a year; they hold their
deliberations in different apartments, and no act is valid with-
out the concurrence of both.  They are emphatically called the
supreme power of government.  They can enlarge, diminish
and controul [sic] the jurisdiction and authority of the other
powers; they can make and repeal laws; they appoint the
civil and military officers, and can do all of the acts of a sov-
ereign independent state.40

The Connecticut Federalists continued to rely on frequent
elections as the savior of liberty.  “Frequent elections,” Roger
Sherman wrote a few months after the Philadelphia
Convention, were “a much greater security than a declaration
of rights or restraining clauses on paper.”41 The Federalists
ignored and continued to ignore Madison’s famous words in
The Federalist:

The accumulation of all powers, legislative, executive, and
judiciary, in the same hands, whether of one, a few, or many,
and whether hereditary, self appointed, or elective, may just-
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39 ZEPHANIAH SWIFT, A SYSTEM OF LAWS OF THE STATE OF CONNECTICUT 58
(1795). Swift noted that “[s]ome visionary theorists, have pretended that we have no
constitution, because it has not been reduced to writing, and ratified by the people.
It is therefore necessary, to trace the constitution of our government to its origin, for
the purpose of showing its existence, that it has been accepted and approved of by
the people, and is well known and precisely bounded.” Id. Judges and scholars have
frequently discussed whether or not Connecticut had a constitution before 1818.
Before 1800 the objections to carrying on the government under the charter were
few and scattered.  Maltbie, THE UNCONSTITUTIONAL PERIOD OF CONNECTICUT

HISTORY, 14 CONN. B. J., 22, 30 (1940). Attorney Wesley W. Horton answered the
question of whether Connecticut had a constitution before 1818 with a less-than-
definitive, but more accurate:  “‘yes,’ ‘no,’ and ‘maybe.’”  Wesley W. Horton,
Connecticut Constitutional History 1776-1988, 64 CONN. B.J. 355, 357 (1988).
Horton is a prominent Connecticut lawyer who has written extensively about
Connecticut legal history and is the president of the newly formed Connecticut
Supreme Court Historical Society.  His invaluable transcription of the press accounts
of the Connecticut Convention of 1818 is reported as a special edition of the
Connecticut Bar Journal.  Wesley W. Horton, Annotated Debates of the 1818
Constitutional Convention, 65 CONN. B.J. SI-1 (1991) (hereinafter Horton Debates).
This, along with his other writings, was extremely helpful.

40 SWIFT, supra note 39, at 59-60 (emphasis added).
41 COLLIER I, supra note 6, at 53-54.



ly be pronounced the very definition of tyranny.42

The governmental principles that Connecticut failed to
appreciate at that time were recently reiterated by the U.S.
Supreme Court on June 29, 2006, when it struck down the
military commissions in Hamdan v. Rumsfeld:

(“The Founders envisioned the army as a necessary institu-
tion, but one dangerous to liberty if not confined within its
essential bounds.”)  The Federalist No. 47, p. 324 (J. Cooke
ed. 1961) (J. Madison) (“The accumulation of all powers leg-
islative, executive and judiciary in the same hands…may just-
ly be pronounced the very definition of tyranny.”)43

Insofar as a constitution is a restraint, inter alia, on leg-
islative powers, Swift—legal scholar, judge, chief justice, and
congressman—should have questioned his thinking when he
stated that it did not matter that Connecticut had no written
constitution.  For those like Swift and other strong Federalists
who put their faith solely in the Fundamental Orders, the
Charter, and frequent elections,44 Collier pointed out that the
lesson to be learned was: “next time get it in writing.”45

In 1818, Connecticut did “get it in writing.”  But in 1815,
having no written Constitution, no separation of governmen-
tal powers, no independent judiciary, and a favored religion
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42 THE FEDERALIST NO. 47, at 324 (James Madison) (J. Cooke ed., 1961)
(emphasis added).

43 Hamdan v. Rumsfeld, ___ U.S. ___, 126 S. Ct. 2749, 2780 (2006).
44 Swift contended the documents, particularly the Charter of 1662, constituted

Connecticut’s Constitution.  “[The Constitution] may be expressed by delegates cho-
sen for that purpose, to meet in convention, or it may be implied by a tacit acqui-
escense [sic], and approbation.” SWIFT, supra note 39, at 18. Later, he wrote: “It is
true we have no written constitution; our constitution is made up of images and cus-
toms; but it has always been understood that there were certain fundamental axioms.
. . .”  Id. at 30.

45 Christopher Collier, The Connecticut Declaration of Rights Before the
Constitution of 1818: A Victim of Revolutionary Redefinition, 15 CONN. L. REV. 87,
87 (1982) (hereinafter COLLIER II).

46 While all other states had abolished an established church in the 1780s,
Connecticut retained its established church—the Congregational Church—until
1818.  Under law, church attendance was compulsory and Connecticut residents had
to pay taxes to support their local Congregational church. Over time, so-called “cer-
tificate laws” were enacted allowing dissenters (non-Congregationalists) to attend
and, more importantly, to pay religious taxes to their own churches.  Dissenters were
required to provide a signed certificate from an officer of his church which outlined
that the dissenter was a member of the church, attended regularly and monetarily
supported that church. Such certificate laws in various forms existed until religious
dissenters and Republicans organized to form the Tolerationist ticket in 1816. M.
Kate Curran, Note, Illegal Aliens, The Social Compact and the Connecticut
Constitution, 13 BPT. L. REV. 331, 346 (1993). 



buttressed by civil and criminal laws,46 Connecticut was gov-
erned by an all-powerful General Assembly.

Then, between July 30 and August 1, 1815 in Middletown,
a 47-year-old Middletown man—who Connecticut Superior
Court Judge Patrick B. O’Sullivan, later Chief Justice of the
Supreme Court of Errors, termed a “good for nothing rascal
who had a reputation of being a wife beater”47—was impli-
cated in the death of his wife. This charge culminated in a
series of incidents and events which, first, were an impetus
for the enactment of the written Connecticut Constitution of
1818 (which provided for the disestablishment of the
Congregational Church with religious liberty of sorts, at least
for Christians, and a judiciary which gradually gained sub-
stantial control of the judicial system because of a slowly
developing separation of powers doctrine in this “Land of
Steady Habits”)48 and, second, controlled the functioning of
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46 (cont.) Religious-based criminal laws, though not still rigorously enforced in
1815, remained on the books.  After 1672, adultery was no longer punishable by
death (as it had been in the 1650 Code with a pronouncement that offenders should
“surely be put to death,” while the penalty for some other capital crimes was to be
“put to death” without reference to the word “surely”).  Adultery in 1815 was pun-
ished fairly severely: “Both of them shall be severely punished by whipping on the
naked body and stigmatized or burnt on the forehead with the letter A, on a hot iron;
and each of them shall wear a halter around their necks. . . .”  LOOMIS & CALHOUN,
supra note 35, at 94. Other crimes such as blasphemy, sodomy, and bestiality were
still capital crimes.  Under the Code of 1650 (commonly called the “Blue Laws”),
blasphemy was thus punished: “If any person shall blaspheme the name of God the
father, Sonne, or holy Ghost, with direct, express, presumptuous, or highhanded
blasphemy, or shall curse in the like manner, hee shall bee put to death. Levit. 24.15-
16.”  THE CODE OF 1650, Capitall Lawes No. 3, 28 (1650). As for bestiality: “If any
man or woman shall lye with any beast or bruit creature, by carnall copulation, they
shall surely be put to death and the beast shall be slaine and buried. Levit. 20. 15-
16.” Id. Note that the prescribed punishments came directly from the Book of
Leviticus.  Interestingly, Connecticut finally repealed its criminal adultery statute in
1991. Linda Fitts Mischler, Personal Morals Masquerading as Professional Ethics:
Regulations Banning Sex between Domestic Relations Attorneys and Their Clients,
23 HARV. WOMEN’S L.J. 1 n.287 (2000)(citing H.B. 5082, An Act Concerning
Adultery, 34 H. Proc., Pt. 5, 136 (Conn. 1991)).

47 Patrick B. O’Sullivan, Biographies of Connecticut Judges: Zephaniah Swift,
19 CONN. B.J. 181, 188 (1945); see also Kay, supra note 31, at 5.

48 Connecticut was nicknamed the “Land of Steady Habits” due to its rather
Puritanical code of laws know as the “Blue Laws.”  See Connecticut State Library,
Nicknames for the State of Connecticut, available at http://www.cslib.org/
nicknamesCT.htm (quoting A DICTIONARY OF AMERICANISMS ON HISTORICAL

PRINCIPLES (Mitford M. Mathew ed. 1951)(defining “Land of Steady Habits” as “1.
Connecticut, applied in allusion to the strict morals of its inhabitants.”)).  This could
also be considered appropriate to describe the slowness in adopting a written con-
stitution and developing constitutional principles after 1818.



Connecticut’s constitutionally required grand jury in all cap-
ital cases for the period of 167 years, from 1816 until May
26, 1983.49

That “good for nothing rascal” was Peter Lung: charged at
a Special Court and convicted of the murder of his wife in
1815, granted a new trial by the “all powerful” General
Assembly, tried and convicted again in the Superior Court in
1816, but denied further relief by the General Assembly, and,
after his fourth “trial,” eventually hanged before a crowd of
10,000 to 12,00050 in Middletown, then with a population of
only approximately 6,000.51

I.  THE “RASCAL”:  HIS LIFE, TIMES, AND THE DEATH OF LUCY

When Judge O’Sullivan penned the sobriquet of the “good
for nothing rascal” in 1945, he focused on Lung’s “reputation
as a wife-beater.”52 There was no mention of Mr. Lung’s or
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49 On May 26, 1983, a constitutional amendment to Article I, Section 8 of the
Connecticut Constitution became effective, repealing the mandate of a grand jury
system in Connecticut. See Art. XVII of Amendments to the Constitution of the
State of Connecticut. A new system was substituted requiring a court determination
of probable cause for persons charged with crimes punishable by death or life
imprisonment. See CONN. GEN. STAT. § 54-46a.

50 Execution of Peter Lung in 1816, HTFD. DAILY COUR., Mar. 3, 1871, at 2.
Lung’s hanging was the thirty-third of the 127 executions by both the pre-constitu-
tional and constitutional Connecticut government.  First executed was Nepauduck, a
native American who, during the Pequot War of 1637, allegedly murdered Abraham
Finch, carried off a white child, slew three other men, then “cut off their hands and
presented them to a hostile chief as trophies.” After admitting the charges,
Nepauduck, on October 30, 1639, “was beheaded by the marshal of New Haven …
after which his head was put on a pole.”  DANIEL ALLEN HEARN, LEGAL EXECUTIONS

IN NEW ENGLAND, 1623-1960, at 8-9 (1999).  The last of the 127 Connecticut exe-
cutions was by lethal injection, imposed on Michael Ross on May 13, 2005.  Of the
32 reported state-inflicted executions that preceded Lung’s hanging, seven were for
witchcraft, four were for sodomy, buggery, and bestiality, one was for housebreak-
ing and burglary, two were for treason, two were for rape and the rest (16) were for
murder.  The mode of execution, after the beheading of Nepauduck, was by hanging
until 1930, then by electrocution until 2005 when death by lethal injection was
imposed on Ross.  See Connecticut Department of Correction, available at
http://www.ct.gov/doc/cwp/view.asp?a=1492&q=265472 (last visited on July 11, 2006). 

51 This is an estimate.  In 1810, the census recorded the population of
Middletown as 5382, while in 1820 the census recorded a population of 6479.
Connecticut State Library, Population of Connecticut Towns, available at
http://www.sots.ct.gov/RegisterManual/SectionVII/Population1756.htm (last visit-
ed on July 11, 2006).

52 See O’Sullivan, supra note 47, at 181.  The principals in the Peter Lung story
are Lung himself, Chief Justice Zephaniah Swift, who presided at the first trial, and
Reverend David D. Field, who rendered the eulogy for Lung.  All three wrote 



Mrs. Lung’s penchant to use too freely “ardent spirits,”53 but
much was made of Lung’s drinking at the time of his wife’s
death.  In his eulogy, Reverend David D. Field mentioned
that on July 31, 1815, a Sunday, Lung was “inflamed by
ardent spirits as usual when he ‘kicked her in the side’ (as he
acknowledges…).”54 He suggested his intoxication, as well
as his wife’s, played a major role in her demise:55

Lung’s feelings meshed with Rev. Field’s thoughts:  

Field noted that intemperance struck women as well as men.
“Is a wife a drunkard?” he asked. “Once the delight and help
of her husband, she is now the loathing of his soul and tempts
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52 (cont.) lengthy titled accounts.  Accordingly, the primary sources which pro-
vide accounts of Peter’s life and Lucy’s death are as follows: PETER LUNG, A BRIEF

ACCOUNT OF THE LIFE OF PETER LUNG, WHO IS SENTENCED TO BE EXECUTED IN JUNE

NEXT, AND IS NOW CONFINED IN A GLOOMY DUNGEON, LOADED WITH CHAINS,
AWAITING THE AWFUL EXECUTION OF THE LAW. GIVEN BY HIMSELF, IN A SERIES OF

LETTERS TO HIS MOTHER, MOTHER-IN-LAW, AND CHILDREN. ALL WRITTEN SINCE HIS

LAST TRIAL. LIKEWISE, HIS DYING ADDRESS, TO THOSE WHO TESTIFIED AGAINST HIM

ON HIS TRIAL (1816) (hereinafter “LUNG’S ACCOUNT”); MEMORIAL OF PETER LUNG,
MAY 16, 1816, in Connecticut State Library, State Archives, Rejected Bills, 1816-
1819, Box 4, File 12, No. 131-39 (hereinafter “LUNG’S SECOND PETITION”); DAVID

D. FIELD, WARNING AGAINST DRUNKENNESS. A SERMON PREACHED IN THE CITY OF

MIDDLETOWN, JUNE 20, 1816, THE DAY OF THE EXECUTION OF PETER LUNG, FOR THE

MURDER OF HIS WIFE; AT THE REQUEST OF THE SHERIFF OF THE COUNTY OF

MIDDLESEX, AND IN ACCORDANCE WITH THE WISHES OF THE CRIMINAL. TOGETHER

WITH A SKETCH OF THE LIFE AND HOPEFUL REPENTANCE OF SAID LUNG (1816);
ZEPHANIAH SWIFT, A VINDICATION OF THE CALLING OF THE SPECIAL SUPERIOR COURT,
AT MIDDLETOWN, ON THE 4TH TUESDAY OF AUGUST, 1815, FOR THE TRIAL OF PETER

LUNG, CHARGED WITH THE CRIME OF MURDER. WITH OBSERVATIONS ON THE

CONSTITUTIONAL POWER OF THE LEGISLATURE TO INTERFERE WITH THE JUDICIARY IN

THE ADMINISTRATION OF JUSTICE (1816) (hereinafter “VINDICATION”).
Several secondary sources also provide accounts, based primarily on the origi-

nal documents listed above: Allison Guinness, More than a Murder, the Case of
Peter Lung (1998) (unpublished manuscript, on file with the author); Scott C.
Martin, Violence, Gender, And Intemperance In Early National Connecticut, 34 J.
SOCIAL HIST. 309 (Winter 2000); Doris Sherrow, Murder in Middletown: Lower
Class Life in Connecticut in 1815, in HOUSE AND HOME 38 (Peter Benes ed.1988).

53 See LUNG’S ACCOUNT, supra note 52, at 4.  These are Lung’s statements writ-
ten while he was in a “gloomy dungeon” awaiting execution.

54 See FIELD, supra note 52, at 24 (emphasis added).
55 What was said about Lung in his eulogy applied to his deceased wife also:
A habit of intemperance which he gradually contracted, and which was con-
firmed upon him several years (though he rarely became so intoxicated as to
be wholly unable to help himself) made him unsteady and unfaithful, more
quarrelsome with fellow-labourers than he would otherwise have been, and
rendered people cautious and fearful about employing him.  His intemper-
ance was attended with the neglect of all the means of grace, with connec-
tion with the vilest company, with profaneness, and particularly with con-
tention.  It inflamed every corrupt passion.

Id. at 23.  



him to absence and impurity. To her children she is become
cruel, like the ostriches in the wilderness.56

Lung himself admitted in his published writings that he “used
often to be disguised with liquor,”57 and repeatedly made ref-
erences to both his and his wife’s drinking.

Lung, born in the parish of Middlefield, in Middletown,
July 9, 1768, was in his early life “exposed to the evils of pas-
sion, disposed to quarrelling, [and] at seven was bound out to
a prosperous family.”58 After Lung’s marriage to Lucy Kelley
when he was 23, he moved with his wife and several of their
children—in all the Lungs had nine children—into a small
dwelling located in a relatively crowded Middletown neigh-
borhood where Lucy’s elderly mother, Mrs. Hannah Ward
Kelley, resided.59

Lung came home to the Kelley house late in the evening
on Saturday, July 30, 1815.  He asked his “poor wife…if she
had anything in the house to drink”60 after returning from a
week away working.  The family unraveled.  What followed
was family bickering over, inter alia, child care, food, cook-
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56 See Martin, supra note 52, at 309.  This article uses the Lung Case to pres-
ent information on domestic violence and female intemperance during the early 19th
century in Connecticut.  While it recounts the facts of the Lung case, the article’s
focus is on the effects of alcoholism on domestic violence as well as prevalent views
on gender expectation and the perceived attitude of women.  

57 See LUNG’S ACCOUNT, supra note 52, at 8.  
58 See FIELD, supra note 52, at 24; see also Sherrow, supra note 52, at 44.  Doris

Sherrow is a historian from Portland, Connecticut, a town bordering Middletown.
Her article examines the murder through the lens of Peter and Lucy’s lives as influ-
enced by their social standing and surroundings.  The article relies mainly upon
Lung’s own account as published through several letters written while he awaited
execution.  Sherrow felt Lung’s candidness concerning his abuse of Lucy gave cred-
ibility to his cries of innocence, noting: “It seems plausible to take Lung’s words at
face value, largely because he admits so much misbehavior of his own – hitting and
kicking Lucy, swearing, and railing at his mother in law.”  Id. at 43. 

59 Sherrow notes that Lung had “serious reservations about the move.”   She
notes: 

The boisterous neighborhood included several free black families and many
more whites who probably would have lived in other areas—away from the
blacks and most likely each other as well—had they the resources to do so.
Two or three of the families were Irish, and one woman was the elderly
widow of a German immigrant.  Among these families were several of Lucy
Kelley Lung’s relatives:  an uncle or two, a sister-in-law, a sister, a possible
cousin, Lucy’s mother, and until 1812, her grandmother as well. 

Sherrow, supra note 52, at 39.  Later, after Lucy’s death, Lung argued that the bad
neighborhood directly contributed to their “downfall.”  Id. at 46.

60 LUNG’S ACCOUNT, supra note 52, at 5.



ing, money, drink, and an allegation of Lung’s “infidelity”
with Ichabad Miller’s 50-year-old unmarried daughter.61

This is a summary of the Lung family’s activities on the
fateful weekend:

Sunday
July 31, 1815 According to Lung, he went for “some

meat, and some rhum and a gallon of
vinegar,” drank some rum, and
butchered the meat.62 Being tired, he
took a nap, but was awakened by Mrs.
Lung who asked him to dig some pota-
toes, which he refused to do.  Mrs. Lung
got angry and accused Lung of being
with another woman the night before.
After Lucy refused to go and get dinner,
he “kicked her in her side,” “took hold of
her and raised her up,” and “gave her a
violent push [so that] she fell upon her
hands and knees.”63 Later, after he
cooked dinner for the family, Lucy
called Lung “a mean good for nothing
curse” and they again fought—Lung
“kicked her against the shoulder and
neck [so that] she fell over against a
chest.”64 She got up and went into the
upstairs bedroom where she “screamed
as loud as she could.”65 When Lung
asked “what she screamed so for,” she
replied “you have hurt my head.”  Soon
after, Lucy fell asleep and Lung went
downstairs and did the same.  Later in
the evening Lung awoke, went upstairs
and allegedly reconciled with his wife.66

Monday,
August 1, 1815 Lucy woke up with her neck and face

badly bruised and swollen.67 She told
Lung: “I feel a pain in my side where
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61 See Sherrow, supra note 52, at 38. 
62 See LUNG’S ACCOUNT supra note 52, at 6.  Sherrow claims Lung got blood on

his clothing while butchering and this was used against him at his trial.  See Sherrow,
supra note 52, at 40.

63 See LUNG’S ACCOUNT, supra note 52, at 7.
64 Id. at 6.
65 Id.
66 Id. at 7.
67 Id. at 9.



you kicked me yesterday.”  Throughout
the day, Lucy “was very fretful,” “very
angry” and “kept herself in a state of
intoxication.”68 At one point she calmed
and told a passing relative, after Lung
procured her more spirits: “Why, my
husband is not the worst man in the
world if he does have a high once in a
while.”69 And when Lucy retired for the
evening on Monday night in the compa-
ny of her husband, according to reports,
she was perfectly calm that night.70

Sometime during the night, a noise
issued from their bedroom, enough to
cause Peter Lung’s mother-in-law to go
to the room, where her entrance was
barred by Peter, who was reported to
have said: “[Y]ou damned bitch, what
do you come here for?  Go to hell where
you belong.”71

Tuesday,

August 2, 1815 Lung, upon waking, found Lucy dead.
His mother-in-law said that “it was no
more than she had expected,” which pro-
voked Lung into responding, “you may
go and tell the world I murdered her.”72

On discovering Mrs. Lung’s bruised body, a Jury of Inquest73
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68 Id.
69 Id.
70 Id. Lung’s version of the evening’s events is less gracious concerning his wife’s

behavior. He claims she was in a drunken rage prior to going to bed and yelled at
both a passing girl as well as her son Joseph. See LUNG’S ACCOUNT, supra note 52,
at 10-11.

71 See VINDICATION, supra note 52, at 9.
72 Id.
73 Prior to 1883, there was no county coroner’s office in Connecticut charged

with determining whether or not a person’s death was unnatural.  See LOOMIS &
CALHOUN, supra note 35, at 173-74. The Code of 1650 (the “Blue Laws”) instead
provided for a Jury of Inquest, to be conducted by an assistant, constable or justice
of the peace, to investigate and render a verdict to court as to the cause of death. Id.
The Code states in pertinent part:  

DEATH UNTIMELY. It is ordered by this Courte and authority therof, That
whensoever any person shall come to any very sudden, untimely or unnatu-
rall death, some magistrate, or the constable of that towne, shall forthwith
summon a jury of sixe or twelve discreet men to inquire of the cause and
maner of theire death, whoe shall present a true verdict thereof, unto some
neare magistrate, uppon theire oath.

The Code of 1650, Death Untimely, 42 (1650). 



was immediately held.74 One of the witnesses at the Inquest
was Lung’s son Joseph, who according to Lung’s later pub-
lished letters, maintained that he told his father that on the
fateful Monday night that:

he heard a noise in the night, and got up and lighted a candle,
and come into the room where she was, and found her beat-
ing her head against the hearth as hard as she could; and that
he took her up, and tried to lay her upon the bed, but she
refused to lie there, and went and threw herself down upon
the hearth again…75

According to Lung’s published letter to his mother-in-law,
Joseph, after attempting to rouse his father without success:

got up twice and tried to get her to go to bed, and that in his
second attempt she struck him in his face as hard as she
could, with her fist,—that he then thought he would let her
alone, and that she would go to bed when she got ready—and
that he heard no more noise, but went to sleep.76

Notwithstanding this testimony, the verdict of the Inquest,
as published in the American Mercury in Hartford, was as
follows: “Her death was occasioned by violence and repeat-
ed blows upon her head and body, given by the hand of her
husband, Peter Lung, in the course of yesterday and last
night.”77 Chief Justice Swift later described the Inquest: 

On discovering the death of Mrs. Lung, a Jury of Inquest was
immediately summoned from the neighborhood who were
well acquainted with the character of Peter Lung, and who
by resorting to the scene of action, were almost witnesses of
the fact.  Without hesitation they found a verdict of willful
murder.78

What promptly followed were Peter Lung’s two trials for
murder, his two guilty verdicts (each of which was followed
by a proceeding in the General Assembly—one successful,
one not), and death by hanging.

386 CONNECTICUT BAR JOURNAL [Vol. 80

74 See VINDICATION, supra note 52, at 9.
75 Id. at 10; see LUNG’S ACCOUNT, supra note 52, at 11-12.
76 Id. at 12.
77 AM. MERCURY, Aug. 9, 1815, at 3. 
78 See VINDICATION, supra note 52, at 5; see also supra note 73. 



II.  THE “RASCAL”: HIS FOUR “TRIALS”

A. Convening the Special Court and the First Trial

In the wake of the Inquest’s finding, State’s Attorney
Russell79 “immediately repaired” to the court that had juris-
diction over the matter at Haddam, with “a view to bring on
the trial.”80 However, the Haddam court had adjourned for
the season and one of its three judges had already left town.81

The State’s Attorney, along with three additional judges,82

petitioned Chief Justice Swift, sitting in another jurisdiction
at the time, to call a special court to immediately try Lung,
rather than wait for the court’s next session in Haddam.83

Justice Swift—in a move which ultimately was to play a
role in his removal from the bench84—ordered the Special
Court85 on August 4, 1815.  Swift defended his decision in a
48-page account of his action, which was published and
offered for sale for twenty-five cents with the following
advertisement:

(Price Twenty-five Cents.)
Just received and for sale at the Book Store of 

Clark & Lyman
A VINDICATION of the Calling of the Special Superior
Court at Middletown, on the 4th Tuesday of August, 1815, for
the Trial of Peter Lung, charged with the crime of Murder;
With observations on the Constitutional Power of the
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79 Matthew Talcott Russell was State’s Attorney at this time in Middlesex
County. He is described in the Loomis Biographical Register as follows:

Born in 1760, graduated at Yale in 1779, and afterwards remained there as a
tutor for four years.  He studied law with Hon. Oliver Ellsworth.  Was state’s
attorney of Middlesex county from 1815 to 1818, and died in 1828.

LOOMIS & CALHOUN, supra note 35, at 559.
80 See VINDICATION, supra note 52, at 5.  
81 Judge Goddard had left town. Id.
82 Judges Edmund, Smith, and Hosmer joined State’s Attorney Russell in his

petition. Id.
83 Id. at 6.  
84 Justice O’Sullivan, over a century later, opined that: “Legislatures do not for-

get. Within three years he was dropped from the court to private life.”  O’Sullivan,
supra note 47, at 189.  Thus in 1819, just after the ratification of Connecticut’s first
written Constitution – to which some would say Swift’s ideas contributed—the
Legislature failed to reappoint him to the bench.  Id. at 190.  For more on the curi-
ous placement of judicial appointment power with the Legislative magistry, see infra
Section III.    

85 See VINDICATION, supra note 52, at 7.  



Legislature to interfere with the Judiciary of the administra-
tion of justice.86

Swift defended his decision by pointing out that the wit-
nesses, one of whom was Lucy Lung’s elderly mother, were
all in Middletown, that a delay could result in witness tam-
pering “so that the truth could not be discovered,” and that he
had always believed that in a case involving a “criminal accu-
sation, speedy justice ought to be administered.”87 Justice
Swift claimed his action was “sound policy” and that:

it never occurred to [him] that anyone could imagine that a
man by committing murder had required a natural right to
live till the next stated term, and that it was unconstitutional
and oppressive to call a Special Court, because it might hurry
him out of the world before his time.88

After designating the two judges who would sit with him
on the Special Court, Justice Swift, rather than waiting for
the arrival of his brethren,89 proceeded, sua sponte, to order
the summoning of the Grand Jury on the first day and of the
petit jury on the second day, and issued orders commanding
the presence of the accused, his counsel, and the State’s
Attorney.90

On August 29, 1815, Justice Swift instructed the
Grand Jury in a charge that was publicly printed under the
heading:

FOR THE MIDDLETOWN GAZETTE.

The CHARGE of JUDGE SWIFT, delivered
To the GRAND JURY at Middletown, on the 29th

Day of Aug. inst. And published at their request.
GENTLEMAN OF THE GRAND JURY:91

Justice Swift noted in his VINDICATION that the grand jurors
“were of that respectable class of society which raised them
far above the imputation of being influenced by any undue
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86 MIDDLESEX GAZETTE, Feb. 15, 1816, at 1.
87 See VINDICATION, supra note 52, at 6.
88 Id.
89 Id. at 5.
90 Id. at 7.  
91 MIDDLESEX GAZETTE, Sept. 7,1815, at 2. It is hard to imagine that the grand

jurors requested Swift to publicly print Swift’s charge to the grand jury.



bias or popular glamour.”92

The trial, which commenced on Tuesday afternoon,
August 29th, with Enoch Huntington, Jr. for the defense,93

resulted in a guilty verdict.94 The verdict came two and one-
half days later on Friday morning, September 1, after what
Reverend Field described in his funeral sermon as “a lengthy
trial,”95 and the Middletown Gazette called a “very interesting
and solemn trial.”96

Swift’s VINDICATION and his summary of the first petition
to the General Assembly, Lung’s published letters and the
second petition to the General Assembly,97 and the facts at
trial, analyzed with a consideration of the diverging interests
of both sources, indicate that: (1) witnesses who were not
doctors testified as to their opinion respecting the harmful-
ness and mortality of Lucy’s wounds and bruises; (2) four
members of the Jury of Inquest gave opinions as to the cause
of Lucy’s death; (3) Lucy’s hearsay statements when she was
not near death nor supposing herself to be were admitted; (4)
Peter’s son Joseph was not called as a witness by the State,
nor by the defense, but the State called another witness to tes-
tify as to what Joseph said about the night Lucy died; and (5)
Judge Miller testified that a Mr. Ward had testified at the trial
that he heard Mrs. Kelley cry out, but when Mr. Ward testi-
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92 See VINDICATION, supra note 52, at 9. 
93 No defense attorneys were mentioned in the Connecticut State Archives for

the first trial.  Judge Swift mentions only “counsel for the prisoner,” see VINDICATION,
supra note 52, at 8, and presents a condensed version of Lung’s first petition which
mentions a “Mr. Huntington.”  Id. at 13.  Enoch Huntington, Jr., is listed in the
Archives as representing Lung on his May 1816 petition. This appears to be the same
person.  He is described in the Loomis Biographical Register as follows:

Born in 1768, the son of Rev. Enoch Huntington.  Graduated at Yale College
in 1785, and practiced law in Middletown and Colchester, and died in 1826.

See LOOMIS & CALHOUN, supra note 35, at 559.
94 Judge Swift later claimed that this brief delay was all that was requested.

VINDICATION, supra note 52, at 8.  Justice Swift does not mention what other com-
mentators have since written: that the defense counsel requested additional time in
which to prepare, but that the request was denied. See O’Sullivan, supra note 47, at
188 (noting that Lung “requested an opportunity to prepare his defense” but instead
“of continuing the matter for a reasonable length of time or to the next session, the
court adjourned only until the afternoon”).

95 See FIELD, supra note 52, at 24.
96 MIDDLETOWN GAZETTE, Sept. 17, 1815, at 3.
97 This is the only petition available.  As of yet, we have been unable to locate

Lung’s first petition.



fied at the Inquest, he made no such comment.98 The sentence
was death by hanging.  

A fuller exploration of the evils of spousal drinking in
general and in Lucy’s case in particular, the favorable testi-
mony of his son Joseph which was given at the Inquest but
not at trial, the deprived childhood of Peter,99 and his absolute
claim of innocence, particularly on the intent element of mur-
der,100 all might have saved Lung from the gallows.  Lung
suggested his intoxication, as well as his wife’s, played a
major role in her demise.101

Both a manslaughter defense—as had been raised in
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98 See VINDICATION, supra note 52, at 9, 13.   In Lung’s first petition to the
General Assembly, counsel for the defendant argued that Joseph was not called by
the defense to testify “by mistake.” 

99 Both Lung’s mother and father came from meager backgrounds.  It is likely
that Lung’s father died in the Revolutionary War, just a few years after Lung was
“bound out” at seven years of age to a prosperous farmer, Capt. James Tappan Ward,
likely due to his parent’s inability to adequately care for him.  See Sherrow, supra
note 52, at 38, 43.  By the time of the murder, Lung had not escaped the poverty of
his youth and was living with his wife and several of his nine children “only in [the]
bedrooms” of a tiny house, passing time by “drinking, fighting and sleeping.”  Id. at 47.

100 His perceived lack of intent is clearly set forth in his published letters which
repeatedly focused on both his and his wife’s drinking.  In his letter to his mother,
Lung exclaims: “Yes Mother, I am innocent, as to an intention to kill her.” See
LUNG’S ACCOUNT, supra note 52, at 13.

101 See FIELD, supra note 52.  Lung, reflecting on the drunken argument that
occurred between him and Lucy on the night of July 30, 1815, stated: 

We were now both of us very angry, and conducted most imprudently and
wickedly.  We should not have done so had we not both been in a state of
intoxication.  And whenever we abused each other, as we often did, in a bru-
tal and shocking manner, it was in consequence of drinking too much spirits.

See LUNG’S ACCOUNT, supra note 52, at 9.  And in a letter to his mother-in-law, Lung
observed that:

[Lucy] was very fretful during the course of the day;—kept herself in a state
of intoxication, and was very angry . . . [Joseph] said he heard a noise in the
night, and got up and lighted a candle, and come into the room where she
was, and found her down upon the floor beating her head against the hearth
as hard as she could. 

Id. at 9-11.  He reiterated a similar theory--that Lucy had fallen over a chair in a “fit
of intoxication” which led to her demise--in his second petition to the General
Assembly: 

That the night in which she died was very hot, that she had probably drunk
a great deal during the time the Memorialist the preceding week had been
abroad at work [and] having eaten little or nothing for several days [and]
used the liquor freely which the Memorialist procured for her in their recon-
ciliation she probably without expecting it put a period to a life with which
she had long trifled having at an age when she should have taken peculiar
care of herself abused a constitution already greatly impaired by fatigue, dis-
ease, [and] habitual drunkness. 

See LUNG’S SECOND PETITION, supra note 52,  at 12.



another capital case at that time—and the mitigating factors
considered in capital cases today102—were not meaningfully
available to Lung in 1815 or 1816.  Manslaughter was a crim-
inal offense in Connecticut and a way to avoid death if suc-
cessful.  By a statute enacted in 1808, the punishment for
manslaughter, although not death, was quite medieval, pro-
viding that the convicted person:

forfeit to the public treasury of this State all the goods and
chattels to him or her belonging at the time of committing said
crime; and be further punished by whipping on the naked
body, and be stigmatized or burnt on the hand with the letter
M, on a hot iron, and shall be forever disabled from giving any
verdict or evidence in any of the courts within this State.103
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102 Under the current system in Connecticut, capital trials are bifurcated. First,
there is a trial to decide a defendant’s guilt or innocence, and if the defendant is
found guilty, there is a second, separate trial to determine the appropriate sentence.
In State v. Rizzo, 266 Conn. 229 (2003), the Connecticut Supreme Court summa-
rized Connecticut’s current system as a four-tiered pyramid. The first tier separates
capital felonies from other homicides; the second challenges the state to prove at
least one aggravating factor; the third affords the defendant an opportunity to prove
mitigating factors; and the fourth requires the jury to weigh any  aggravating factors
against any mitigating factors to determine whether death is the appropriate sen-
tence.  One of the statutory mitigating circumstances would certainly apply here.
Under CONN. GEN. STTAT. section 53a-46a(h), the court shall not impose a death sen-
tence if  “(2) . . .  the defendant’s ability to conform the defendant’s conduct to the
requirements of law was significantly impaired but not so impaired in either case as
to constitute a defense to prosecution.”  Because Lung was incapacitated due to
drunkenness, his counsel would have likely argued this mitigating factor under the
current scheme. For more on Connecticut’s capital punishment system, see Anna-
Liisa Joseloff, Connecticut’s Capital Punishment Scheme: Still Tinkering with the
Machinery of Death, Note, 23 QUINNIPIAC L. REV. 889 (2004).

103 See LOOMIS & CALHOUN, supra note 35, at 95-96.  Under the Code of 1650
(the “Blue Laws”), the term “manslaughter” was used for those defenses asserted
where a person kills another but claims he did so in self defense, defense of anoth-
er, or even defense of his property. The Code defines “manslaughter” as such:

It is ordered by this court and authority thereof, that if any person in the just
and necessary defence of his life or the life of any other; shall kill any per-
son attempting to rob or murther in the fields or higheway, or to breake into
any dwelling howse, if hee conceive hee cannot with safety of his owne per-
son, otherwise take the ffelon, or assailant, and bring himm to tryall, hee
shall be houlden blameless.   

THE CODE OF 1650, Manslaughter 66 (1650).  By 1815, manslaughter was not a
complete defense, but was instead a crime punishable under the General Statutes.
Ellis v. Paradise, 197 Conn. 436, 452 (1985); see also LOOMIS & CALHOUN, supra
note 33, at 95-96. 

Interestingly, it was Justice Swift who felt that this punishment was too barbar-
ic for the crime of manslaughter.  Swift argued “the ways of committing manslaugh-
ter differed greatly in ‘criminality’” and that “the punishment ought to be varied and
proportioned accordingly.”  Ellis, 197 Conn. at 447.  Eventually, he was appointed
by the legislature in 1820 to head the committee which revised the General Statutes.
Id. In 1821, the revised statutes made the crime of manslaughter punishable by “a



In State v. Babcock, an 1815 capital case involving a free
black 19-year-old charged with murder, “the defense . . . set
up was manslaughter and not murder.”104

If Lung had testified at trial what he wrote to his mother-
in-law, mother, and children—that he had no intent to kill his
wife, that his wife proclaimed Lung wasn’t such a bad per-
son, and that he had found religion and the virtues of sobri-
ety105—such defenses might have served as mitigating factors
that ultimately might have saved his life.  However, testimo-
ny from the accused in his own defense was prohibited in
1815 and 1816 under the established common-law principle
that the accused was an “interested” party.106 This was the
law in Connecticut until 1848 when the rule was abolished by
statute.107 In Ferguson v. Georgia, the United States
Supreme Court noted that Connecticut was the first state to
dissent from this antiquated rule and allow a criminal defen-
dant to testify on his own behalf.108 Lung did not have this
luxury, and in 1815 and 1816 both juries were prevented
from hearing his claims of innocence.

After the conviction, Justice Swift reflected upon the pro-
ceedings up to this point: 

I believe I am warranted to say, no man ever had a fairer and
more impartial trial than Lung.  There was no popular fervor
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103 (cont.) term of incarceration ‘in a common goal, or in new gate prison, at the
discretion of the court having cognizance of the offense, for a term not exceeding
three years nor less than six months.’”  Id. at 448 (citing CONN. GEN. STAT. 22 § 4).
The new statute contained not only a greatly lessened penalty, but also a significant
amount of judicial discretion as far as how much time a prisoner would serve.

104 CONNECTICUT COURANT, Oct. 18, 1815. In the Babcock case, also tried by
Judge Swift, Swift’s jury charge was concluded at 11:00 p.m. and by noon the next
day the verdict was in.  Babcock was executed just 14 days before Peter Lung.
DANIEL ALLEN HEARN, LEGAL EXECUTIONS IN NEW ENGLAND, 1623-1960, at 197
(1999).

105 See LUNG’S ACCOUNT, supra note 52.
106 Such interested parties were considered incompetent and thus could not tes-

tify on their own behalf.  
107 Eld v. Gorham, 20 Conn. 8 (1849) (noting the rule change and describing

how the Statute of 1848 (Chapter 44), published in The Revised Statutes of the State
of Connecticut of 1849, read “no person shall be disqualified as a witness, in any suit
or proceeding at law or in equity, by reason of his interest in the event of the same,
as a party or otherwise”).  The current version of this statute is codified in § 52-145
of the Connecticut General Statutes.  

108 See Ferguson v. Georgia, 365 U.S. 570 (1961) (“Connecticut was first to
abolish the general incapacity of parties in 1849.”).



operating against him.  It is a foul calumny on the respectable
people of Middletown, to suggest that they manifested any
eagerness for his conviction, or exerted any influence incon-
sistent with the fairest trial.  The grand jury, as usual, were
chiefly selected from the county town where the trial was
had, but were of that respectable class of society, which
raised them very far above the imputation of being influenced
by any undue bias or popular glamour.109

Some might claim “the lady doth protest too much.”110

Commenting 140 years after Swift published his VINDICATION,
Justice O’Sullivan wrote about Swift’s conduct: 

Swift then blundered.111 He published a lengthy pamphlet in
which he not only defended his own activities but also leveled
stinging criticism at the Assembly for stepping beyond its real
role and interfering with the orderly process of the courts.112

B. The General Assembly Intervenes

At Lung’s request, Justice Swift postponed the execution
to a date subsequent to the sessions of both the General
Assembly and the Connecticut Supreme Court of Errors so
that the defense could seek relief.  But rather than pursuing
an appeal to the Supreme Court of Errors, which then pos-
sessed some, but not ultimate, equitable and legal power,
Lung’s counsel immediately sought relief with a petition
filed with the General Assembly. The petition attacked the
verdict on procedural grounds, rules of evidence, and the suf-
ficiency of the evidence. The Assembly resolved to hear the
matter publicly in joint session, “the limiting of time of pub-
lic hearings notwithstanding,” and appointed Federalist
David Daggett to assist the State’s Attorney.113 Counsel sum-
moned witnesses and advanced legal arguments before the
Assembly. On behalf of Lung, over Daggett’s objection, the
order to convene the Special Court was offered into evidence
on the ground that “the merits of the case were on trial, no
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109 VINDICATION, supra note 52, at 8-9.
110 WILLIAM SHAKESPEARE, THE TRAGEDY OF HAMLET, PRINCE OF DENMARK act

3, sc. 2.
111 “Blundered” may be too soft a word for the description of Swift’s

VINDICATION, a 48-page, grossly repetitious document almost paranoid in tone.
Swift expressed both his concern for himself, his reputation and the status of the law.

112 See O’Sullivan, supra note 47, at 188.  
113 17 PUBLIC RECORDS OF THE STATE OF CONNECTICUT 480 (1814-1815).



demurrer having been taken.”114 The case was to be tried all
over again “in the same manner as though no special court
had been held, and no judgment rendered against him.”115

Both parties presented their case to the Legislature, in
effect turning the halls of the General Assembly into a court-
room.  Lung’s attorney presented his petition to the Assembly
and then proceeded to call witnesses, such as the sheriff, who
summoned the grand jury on the orders of Justice Swift;
Judges Baldwin and Miller, who testified as to their recollec-
tion of the testimony adduced at trial, thereby forcing coun-
sel for the state, Messrs. Russell and Daggett, to defend the
sufficiency of the evidence presented at trial.  Indeed, Judge
Miller’s testimony was used to impeach the testimony of a
Mr. Ward who corroborated the story of the mother-in-law at
trial, but who, apparently, told a different story to the Court
of Inquiry.

The House of Representatives overwhelmingly granted
the petition with only two dissenting votes.  The upper cham-
ber of the Legislature was then known as the Council, with
nine members and the Governor voting in the event of a dead-
lock. Upon first review, only four Council votes were found
for the granting of the petition, but upon reconsideration one
member changed his vote, not because of a new view as to
the merits, but because he, in Justice Swift’s words, “was not
willing that a man should be hung by his vote.”116

After describing defense counsel’s attacks on the per-
ceived procedural irregularities, Justice Swift, in his
VINDICATION, complained about counsel’s statement that
“every thing [was] prepared for hanging excepting the gal-
lows.”117 Apparently, the invocation of the spectre of the gal-
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114 This account of the proceeding at the General Assembly is taken primarily
from Swift’s version of events. See VINDICATION, supra note 52.  

115 AM. MERCURY, Nov. 15, 1815, at 3.  See O’Sullivan, supra note 47, at 188
(“Instead of granting or denying what was sought, the Assembly, taking advantage
of an alleged power that it rarely exercised, ordered a new trial on the ground of
errors committed in the course of the original one.”).  The petition did not seek a par-
don, although pardons were routinely granted. Rather, the petition was described as
“praying [the General Assembly’s] intervention in his behalf.” 

116 See VINDICATION, supra note 52, at 17.
117 Id. Swift claimed
Every art had been practiced to represent the trial to have been unfair and 



lows produced much laughter among the members of the
General Assembly, which caused Justice Swift to complain:

Many afterwards spoke with rapture of the happy introduc-
tion of the gallows, and acknowledged it was decisive of the
fate of the petition.  In addressing a popular assembly it is
often fortunate to have the closing argument, and never was
such an opportunity improved to better advantage.118

That Justice Swift was deeply wounded by the granting of the
petition is clear from his remarks elsewhere in his
VINDICATION.119

Justice Swift, still smarting from his experience with the
Peter Lung matter, made the following classic complaint
about legislative interference with the judiciary:

The Legislature should never encroach on the jurisdiction of
the judiciary . . . . [It] would become one great arbitration that
would ingulph [sic] all the courts of law, and sovereign dis-
cretion would be the only rule of decision: a state of things
equally favourable [sic] to lawyers and criminals.120

Swift called the action of the General Assembly not “a mere
error of opinion,” but “an illegal exercise of power, so flagrant
as to require to be resisted by legislative interference.”121 But
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117 (cont.) improper; it had been suggested in the petition that the people in
Middletown were in a state of agitation, incenced [sic] against the prisoner.  In
examining and demonstrating the illegality of the conduct of the chief justice
in convening the court and ordering the jury to be summoned, the counsel for
the prisoner, to give the most striking effect to his argument, exclaimed—A
special court was convened, consisting not of judges of the middle circuit; a
grand jury were ordered to be present to meet the court on the spot; a petit jury
was also ordered – every thing prepared for hanging excepting the gallows.

Id.
118 Id. at 17-18.
119 Swift was provoked to declare:
I am not disposed to make the matter worse than it is—I am mortified to have
been the subject of such treatment.  I am loath to publish the indignity I have
received.  I regret that an act should have been done so unworthy the former
character of the State.  I wish it could be obliterated from the memory of
mankind.  Had it not been unnecessary to vindicate my conduct, I would
never had said a word.
. . . .
[T]hat they should for the purpose of bestowing a special favour [sic] on a
man convicted of murder on unquestionable evidence, unnecessarily and
unjustly impute to me a criminal act, it is matter of serious and well ground-
ed complaint, and it is utterly astonishing how they could imagine they were
not casting a reflection on me or the court.

Id. at 23.
120 Id. at 41-42.
121 Id. at 4. 



Swift omitted any reference to his famous 1795 treatise in
which he referred to the Legislature as “the supreme power
of the government,” stating, “[t]hey can enlarge, diminish and
controul [sic] the jurisdiction and authority of the other pow-
ers; they can make and repeal laws[.]”122

C. The Retrial and the General Assembly—Again

Lung’s favorable result by the General Assembly led to a
second trial, this time in Haddam and presided over by Judge
John Trumbull123 after a Grand Jury made “a full investiga-
tion of the evidence[.]”124 Judge Trumbull, after a finding of
guilty at the second trial, told Lung at his sentencing, “[f]our
able and faithful Counsellors of this Court, chosen by your-
self” were assigned.125 Two of them were admitted, but the
judge did not mention the role of the other two.126 In what
must have been spoken in a tone of disapproval for the bene-
fit of the public, the Court reiterated Lung’s good fortune at
the hands of the General Assembly,127 and reminded the con-
victed Lung that his behavior was brought on by the “habits
of intemperance,” and that he had “a further space for repen-
tance . . . before [his] lamp of life [would] be extinguished”
and should “[s]eize those fleeting hours to prepare for the
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122 See SWIFT, supra note 39, at 60.
123 John Trumbull was born in 1750 in Watertown, Connecticut, and was a poet

and lawyer. He attended Yale, worked in John Adams’s law firm in Boston in 1773,
became state’s attorney for Hartford County in 1789, served in the legislature in
1792 and 1800, was a judge of the superior court from 1801-1819, and was a judge
of the Supreme Court of Errors from 1808-1819.  See John Trumbull available at
http://www.famousamericans.net/johntrumbull (last visited on July 11, 2006). 

124 MIDDLESEX GAZETTE, 28 Dec. 1815, at 3. The details of the second trial were
culled from Judge John Trumbull’s lengthy account of the event, which was pub-
lished in the Middlesex Gazette. 

125 Id.
126 Id.
127 Judge Trumbull explained,
You applied to the mercy of the General Assembly of this State.  You prayed
for a second hearing and examination of the case.  You complained of the
suddenness of the trial, of your want of time and assistance in preparing for
your defense, and of some irregularities in the proceedings upon that trial and
conviction.  In mercy and compassion to you and cautious that no man
should be punished with death, while there was any probability that he could
procure further testimony to evince his innocence, the Legislature annulled
that sentence, and granted you another trial. 

Id.
128 Id.



awful change” that awaited him.128 Judge Trumbull then
imposed sentence: death by hanging.129

In letters Lung wrote when he was “confined in a gloomy
dungeon, loaded with chains, awaiting the awful execution of
law,” he did repent,130 but in the end he did not live to tell the
tale.  He filed a second petition with the General Assembly,
protesting his innocence and throwing himself on the sover-
eign power of the State and the Honorable Assembly.131

Roger M. Sherman assisted the State’s Attorney in opposing the
petition.132 Lung’s petition at the 1816 session of the General
Assembly received a split vote, not enough to save his life.  In
the lower house, the petition was “granted upon this date that
in lieu of the punishment of death that Peter be removed to
Newgate Prison there to be confined to hard labor during his
natural life…,” but in the upper house “[t]he question [was]
put whether this House will grant anything on this petition
and it was resolved in the Negative.”133

D. The Hanging

From the outset, the “case generated interest in the state’s
newspapers.”134 When the sentence was carried out on June
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129 “That sentence is, that you return from this Bar, to the prison from whence
you came, that you be carried from thence to the place of execution, and shall there
be hanged by the neck until you are Dead; and may Almighty God, of his infinite
grace have mercy on your soul.” Id.

130 He wrote to his mother-in-law (protesting his innocence and confessing he
was “often to be disguised with liquor and when this was the case, [he] was in a vio-
lent rage”); to his own mother (“[Lung] knows he has been one of the greatest sin-
ners”); to his daughter Mary; to his daughter Lucy; to his son Joseph (“I never
intended to have brought such affections and disgrace upon my children”); to his son
William; and to the witnesses who testified against him. See LUNG’S ACCOUNT, supra
note 52, at 8, 16, 22.

131 His second petition concluded “wherefore the Mem prays that the sentence
against him may not be executed but that he may be spared to repent of his aggra-
vated x numerous transgressions x endeavour to make his peace with God Till in the
ordinary course of providence he shall be called to the Grave. Hartford May 15
D1816 Peter Lung - A prisoner under sentence of death.”  See LUNG’S SECOND

PETITION, supra note 52.
132 According to the Connecticut Archives, Crimes and Misdemeanors, Series

2, Roger M. Sherman assisted the state’s attorney during the 1816 petition.  He was
a delegate to the infamous Hartford Convention and nephew of the Roger Sherman
who signed the Declaration of Independence and was a member of the First
Congress.  See LOOMIS & CALHOUN, supra note 35, at 242.

133 See Connecticut State Library, State Archives, Rejected Bills, 1816-1819,
Box 4, File 12, No. 139.

134 PUBLIC RECORDS OF THE STATE OF CONNECTICUT, supra note 113.



20, 1816, the Middlesex Gazette reported a week later:
EXECUTION—On Thursday last the 20th inst Peter Lung
was executed for the murder of his wife on the 1st of August
1815 pursuant to his sentence.  The day was remarkably fine;
the infrequency of capital punishment and the deep interest
the public mind had taken in the event which led to this awful
catastrophe, thro’ a collapse of almost a year, drew together an
immense crowd of spectators to witness the painful scene.135

Reverend Field spoke of the “multitude amounting as was
supposed to eleven or twelve thousand, who assembled to wit-
ness his execution,”136 and gave description of the event.137

Judges and scholars have focused on the constitutional
significance and legal ramifications of Lung’s case.  The mul-
titude that attended or heard about the hanging focused on
different aspects of the case.  Lung’s execution was still of
public interest more than 70 years later. On January 1, 1887,
The Penny Press pointed out in a short item labeled “Local
History” that Barnum’s Circus, playing on Huntington Hill,
was but a “stone’s throw of the spot where Peter Lung was
executed for the murder of his wife seventy-two years
ago.”138 The item concluded:

A large number of people from the city attended the execu-
tion, which was public, and the wooden bridge which then
spanned the Pameacha ravine, was broken by the weight of
the throng passing over it.139

An unsigned letter dated November 12, 1898, recounts the
events of the day of execution; particularly …

A sermon not only to the spectators of the scene, but in the
presence of the condemned; who was brought into the meet-
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135 MIDDLESEX GAZETTE, June 27, 1816.
136 See FIELD, supra note 52, at 27.
137 Id. at 27-28.  Reverend Field described the event this way:
On his way to the gallows he conversed freely on the subjects of religion,
confessed that he had greatly abused his wife and was willing to die for his
offence. After a solemn prayer offered at his request at the gallows, he
desired that the people might be warned in his name against the sins which
had proved so injurious to him.  He afterwards expressed himself his confi-
dence in the mercy of God, his wish that others would take warning by him,
prepare for eternity, and he bid them all farewell.  No trembling appeared in
his voice or limbs, and when the platform was struck from under him, he
expired without a struggle.  

Id.
138 THE PENNY PRESS, June 1, 1887.
139 Id.



ing house and seated in the aisle in front of the pulpit.  The
sermon was a warning against drunkenness, from Luke
21:34; … As the preacher drew near the close, he turned to
the condemned man before him, who rose and stood to hear
the last solemn admonition to repentance before he departed
from earth.  When the service was over a mournful procession
took up the line of march, the soldiers guarding the prisoner,
leading the way to the scaffold.  Upon it stood the prisoner
dressed in a long white robe, his winding sheet.  When all was
over the immense concourse of people rode back over the
hills, talking of a scene the like of which has not since been
seen in New England.140

This prompted an account on January 12, 1899, entitled
“an execution from the grandson of the man who was at that
time a sheriff in Hartford County and was required to be pres-
ent at the hanging”:

[The Sheriff] rode horseback 16 miles, to be present.  Often
in his life he told us he could hardly sit upon his horse to get
home, from the sickening sensation that, under legal direc-
tions and religious ceremonies, the life of a human being had
been taken.

Lung was an Irishman.  His last words were calmly spoken.
He said he was content to suffer the penalty of the law; that
murder had never been in his heart and only he was told he
had done the deed, he could not think it.  “God I hope has for-
given me, and she knew I never would have done it.”  Then
he fixed his gaze upon the crowd saying:  “Drink, drink done
it!  With my last breath I warn you all never, never drink!”
Soon he was a lifeless corpse.  And my grandfather was ever
after opposed to capital punishment.141

The series concluded:

OPEN COUNSEL

More of Peter Lung..
EDITOR:  I saw in the PRESS an account of the execution of
Peter Lung, and it put me in mind of what my father told me
… He was an old man, 75 years of age, and that was 30 years
ago.  He said that he and a friend rode from the old gate house
in East Haddam to see Lung hanged.  He was quite a young
man, and they wore white top boots, and when the crowd saw
them they made way for them to get near, for they thought by
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140 Id., Nov. 12, 1898, at 8-3.
141 Id., Jan. 12, 1899, at 7-7.



the white top boots that father and his friend were United
States officers.  He told me of the old bridge that there was
then, and how there were so many on it that they had to be
told to get off or go down.

Lung denied his guilt, and said he did not murder his wife,
and if he did it was the result of the drink, and God would for-
give him.

Mrs. Julia Burnham

Comstock’s Bridge, Jan 14, 1899.142

III.  THE “RASCAL”: HIS CONTRIBUTION TO THE CONSTITUTION

OF 1818 AND WHAT CAME ABOUT—SLOWLY

For years after the adoption of the Constitution,
Connecticut’s highest court recognized that:

Peter Lung’s case, and the observations of Chief Judge Swift,
added much strength to the long and earnest agitation for the
protection of a Constitution which two years later resulted in
the convention of 1818.143

A host of Supreme Court cases identify the Lung-Swift
combination as a seed for the Connecticut Constitution.144

The background of the account of Lung’s petition in the pub-
lic records states:

In addition to rousing Swift’s immediate ire, the issues raised
by Lung’s case fed into the demand for written guarantees of
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142 Id., Jan. 16, 1899, at 5-2.
143 Styles v. Tyler, 64 Conn. 432, 448 (1894) (emphasis added).
144 See State v. Clemente, 166 Conn. 501, 513 (1974) (when the Court became

more sensitive to legislative encroachment on the criminal discovery process);
Kinsella v. Jaekle, 192 Conn. 704, 716 (1984) (when the legislative power to con-
duct impeachment investigations was at stake); Moore v. Ganim, 233 Conn. 557,
678 n.41 (1995) (when the Court approved the denial of general assistance benefits).

In Kinsella, Chief Justice Speziale, after a lengthy discourse on Connecticut’s
constitutional history, concluded for a unanimous court:

The General Assembly’s decision to overturn Lung’s conviction apparently
spurred the movement for a constitutional convention. . . . which resulted in
the formation of the constitution of 1818.
. . . .
The constitution of 1818 unequivocally established the judiciary as an inde-
pendent and autonomous branch of state government, on equal footing with
the executive and legislative branches.

192 Conn. at 717. Likewise, in Ganim, Justice Vertefeuille noted, “Indeed, the trou-
blesome issue of separation of powers was one of the direct reasons for the consti-
tutional convention of 1818 and the ensuing adoption of our first formal constitu-
tion.”  233 Conn. at 678 n.41.



judicial independence that became a significant component in
the growing movement for constitutional revision in the
state.145

Although the combination of Peter Lung’s favorable
response from the General Assembly and Chief Justice
Swift’s strong criticism of the legislature was credited as the
push for the Constitution of 1818,  that view is not uniform-
ly accepted.  In a footnote in the unanimous Kinsella case,
Chief Justice Speziale noted that:

at least one commentator disputes the notion that Lung’s
Case, 1 Conn. 428 (1815), was a moving force behind the
creation of the constitution.  Professor Richard S. Kay argues
that the major force behind the convening of the constitution-
al convention “was the growth of the Jeffersonian party and
its desire to reform the electoral process and to disestablish
the Congregational Church.”146

Superior Court Judge Jon C. Blue concurred with the sug-
gestion in the Kinsella footnote.147

Swift’s sharp criticism of the Legislature and his prior writ-
ings suggest he would have pushed for the Constitution, but
there is a mild mystery as to how Swift acted, spoke, or wrote

2006] CONNECTICUT’S MOST MEMORABLE “GOOD FOR NOTHING RASCAL” 401

145 PUBLIC RECORDS OF THE STATE OF CONNECTICUT, supra note 113 at 480 n.27.
One historian states:  “This case was pivotal in convincing Federalists like
Zephaniah Swift that Connecticut needed a written constitution.” See Guinness,
supra note 52, at 1.  “Pivotal” is probably too strong of a word.  Swift always favored
an independent judiciary on his own terms, but not necessarily in a written consti-
tution.

146 Kinsella, 192 Conn. at 717 n.12.  Professor Kay, quoted by the Court, notes that
Although much emphasized in later cases, see Szarwak v. Warden, 36
Conn.L.J. No. 4 at 8 (July 2, 1974); State v. Clemente, 36 Conn.L.J.No.1 at
5 (July 2, 1974); Styles v. Tyler, 64 Conn. 432, 448-49, 30 A. 165, 170-71
(1894), the drive for judicial independence was probably only a marginal fac-
tor in the convening of the convention.

See Kay, supra note 31, at 6.
147 Jon C. Blue, Judicial Tenure in Connecticut: How it Was Gained and How

it Was Lost—1818-1863, 20 QUINNIPIAC L. REV. 125, 128 n.15 (2000).  This article
by Judge Blue provides a very comprehensive look at the evolution of the judicial
appointment process in Connecticut and how the system changed from good behav-
ior to term appointments after the 1818 Constitution. Judge Blue wrote:

Although the dependent nature of the judiciary was plainly a cause of much
contemporaneous dissatisfaction, it would be inaccurate to describe it as the
focal point of the advocates of a written constitution.  The chief plank of the
Toleration Party, which advocated constitutional reform, was ecclesiastical
reform, that is the disestablishment of the Congregational Church.

Id.



at the time of the convention in 1818, on advocating a con-
stitution to remedy his complaints.  Justice O’Sullivan in his
1945 article stated that Swift opposed the adoption;148 Justice
Berdon, dissenting in the Ganim case 175 years after Swift’s
VINDICATION was published, claimed that Swift “urged adop-
tion of the state constitution.”149 Neither the O’Sullivan arti-
cle nor the Berdon dissent cites authority to substantiate their
conclusions about Swift’s position at the time of the adoption
of the Constitution.150 The scale seems to tip in favor of the
O’Sullivan view.  Judge O’Sullivan explains that in publish-
ing his VINDICATION, “Swift…blundered” and suggests that
this blunder and Swift’s role in the Hartford Convention—a
proceeding thought treasonous by the power–gaining
Tolerationists—represented Swift stepping “out of the judicial
arena by accepting an appointment by the legislature while
publicly promoting the independence for the three branches of
government.”151 In his VINDICATION, Swift wrote “it may
become necessary for the people to establish a constitution for
the better security of their rights” (by which he meant protec-
tion against the General Assembly’s interfering with specific
court cases), but he quickly added “no friend of state govern-
ment can wish to hazard the experiment of a convention to
frame a constitution …”152 Professor Collier adds support for
the O’Sullivan view.  He states Swift wanted his “uniquely
Connecticut argument for an independent judiciary. . . [but]
stopped short of calling for a constitutional convention.”153
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148 See O’Sullivan, supra note 47, at 189 (“In 1818 came the convention which
submitted for approval to the electorate our present Constitution. It has always been
supposed, said Swift in opposing its adoption, that Connecticut had always had a
constitution, all the more sacred because it was too ancient to be recorded.”) (empha-
sis added).

149 233 Conn. at 679.  Another commentator concludes, “The Lung case con-
vinced Zephaniah Swift and others like him that the time had come to recognize the
judiciary as a power unto itself in the way government functioned in Connecticut.
Without the insult to this leading jurist, Connecticut possibly would not have writ-
ten a constitution for some time.”  See Guinness, supra note 52, at 11.

150 A long letter dated August 18, 1818 – similar to an op-ed piece of today and
signed only “Hayes” – used the words “says Judge Swift” in opposing the adoption
of the constitution, but there is no indication when Swift made the comment and
there is nothing in the article that Swift had not proclaimed previously. 

151 See O’Sullivan, supra note 47, at 188.  
152 See VINDICATION, supra note 52, at 40.
153 See COLLIER I, supra note 6, at 40.



If Swift remained silent, stopped short of urging adoption,
or opposed the adoption of the written constitution, he must
have been pleased—at least subliminally—knowing that the
document might very well prevent—and did prevent in later
years—the Legislature from meddling in matters of a judicial
nature, as it had done in Lung’s Case.

Slow in coming about, the constitutional Convention took
place in Hartford from August 26 until September 16,
1818.154 By a vote of 134 (yeas) to 61 (nays)155 the delegates
accepted the Constitution, which was then ratified by a nar-
row margin by the people on October 5, 1818—13,918 in
favor to 12,364 opposed.156

One reason for the closeness of the vote by the people and
the State’s tardy approval of a written constitution may be
explained by the dangers one in public office faced for advo-
cating a written constitution.  At a Republican meeting on
August 29, 1804, several attendees, including five Republican
justices of the peace, declared the necessity for the “adoption
of a new constitution.”157 Later that fall, when the Connecticut
Republicans were sorely defeated in the elections, the then-
dominant Federalists summoned five Republican justices of
the peace—all attendees of the August meeting—before the
Legislature to defend charges that they should be impeached
for contending that Connecticut was without a government.158

One of the five, William Judd, wrote a scathing account of the
affair in which he stated plainly that he and the other justices
did not deny that the government existed—they simply
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154 Horton Debates, supra note 39, at SI-81.  
155 Id. This was nearly a 2 to 1 ratio.
156 Id. at SI-83 n.93.
157 “[T]he unanimous opinion of this meeting is that the people of this state are

at present without a constitution of civil government and that it is expedient to take
measures preparatory to the formation of the Constitution and that a committee be
appointed to draft an Address to the People of this State on that subject.”  Charles
A. Heckman, A Jeffersonian Lawyer and Judge in Federalist Connecticut: The
Career of Pierpont Edwards, 28 CONN. L. REV. 669, 692 (1996).

158 Id.
159 See WILLIAM JUDD, WILLIAM JUDD’S ADDRESS TO THE PEOPLE OF THE STATE

OF CONNECTICUT ON THE SUBJECT OF THE REMOVAL OF HIMSELF AND FOUR OTHER

JUSTICES FROM OFFICE, BY THE GENERAL ASSEMBLY OF SAID STATE, AT THEIR LATE

OCTOBER SESSION, FOR DECLARING AND PUBLISHING THEIR OPINION THAT THE PEOPLE

OF THIS STATE ARE AT PRESENT WITHOUT A CONSTITUTION OF CIVIL GOVERNMENT

(Sidney’s Press, 1804).  Judd wrote: 



declared the need for a written constitution.159

Pierpont Edwards,160 Connecticut’s first U.S. Attorney,
later chairman of the Constitutional Convention and a U.S.
District Court Judge for the District of Connecticut, defend-
ed the justices of the peace before the legislature, but they
were, in the end, impeached and removed for their participa-
tion in the meeting.161 David Daggett,162 a Federalist and
strong opponent of the written constitution, wrote under the
pseudonym of Jonathon Steadfast in 1804 a tract entitled:
“Count the Cost: An Address to the People of Connecticut on
Sundry Political Subjects and Particularly on the Proposition
For a New Constitution.”  Fearing change, he attacked those
favoring a written constitution:

Many, and it is believed by far the greater part, of those who
make these declarations, intend to throw down all the barriers
which Christianity has erected against vice. They are obsti-
nately determined to banish from the public mind all affec-
tion and veneration for the Clergy, and respect for the institu-
tions of religion, and to reduce Connecticut to that condition
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159 (cont.) Having for many years believed the fate of Connecticut to be
without a constitution of civil government, and believing a constitution
adopted by the people to be indispensably necessary to the permanence and
security of their political freedom and happiness, I did, with many others, on
the 29th of August last, declare and publish this opinion.  But by this we did
not mean to declare, as has been unjustly charged upon us, that this state is
without a government, or that the government of this state is an usurped gov-
ernment; for we hold, that a constitution and a government are two distinct
things; which is rendered indisputable by this fact, that all nations on earth
have governments, while few have constitutions.
160 Appointed by President Washington, Pierpont Edwards had strong family

connections and shared with his nephew Aaron Burr “important characteristics:
intelligence, legal ability, attractiveness to women, active sex lives, a taste for high
living, and some degree of psychological instability.”  See Heckman, supra note 157,
at 671.  As to his sexual adventures, Heckman writes of Edwards: 

His marriage at the age of 19 was probably the result of the pregnancy of his
wife. He fathered at least twelve children, of whom eight survived him. Two
of those were the result of an affair with his wife’s sister, Mary Cozzens
Ogden. Mary Ogden lived with Edwards and his wife, and was only fifteen
when she bore the first child in 1780. . . . The major cloud on Edwards’s rep-
utation, however, came about through his reputed relationship with Elizabeth
Whitman. Elizabeth Whitman was Edwards’s second cousin, and they were
widely believed to have had an adulterous relationship which lasted until her
death in 1788. 

Id. at 674-75.
161 Id. at 692.
162 Daggett assisted the State’s Attorney in Lung’s first proceeding before the

General Assembly. See PUBLIC RECORDS OF THE STATE OF CONNECTICUT, supra note
113.



which knows no distinction between “him who serveth God
and him who serveth him not.” They wish to see a Republic
without religion; and should they be gratified, the conse-
quence would speedily be, a miserable race of men without
virtue, walling in vice and ripening for a dreadful destruction.
If infinite truth is to be credited, “God will pour out his indig-
nation on the heathen who know him not.”163

Continuing against those favoring a written constitution,
Daggett, a founder of the Yale Law School,164 waived the flag
a bit with these comments:

If there be no Constitution in Connecticut then your
Huntingtons, your Trumbulls, your Shermans, your Wolcotts
and your Davenports, with many other worthies, who were
your defence in war, and your ornament in peace, and who
are now sleeping with their fathers, were wicked usurpers —
they ruled their fellow citizens without authority—they were
TYRANTS.165

Daggett was a strong member of the Standing Order.
However, he was not always so conservative on religious
matters.  In 1791, Daggett, along with Swift, Pierpont
Edwards, and Uriah Tracy became members of the secret
society of young political dissidents—dubbed the “Nocturnal
Order of the Stelligeri” by the Federalists.  The Stelligeri
shared liberal views on religion—they were anti-clerical—
and worked to break the hold of the clergy on Yale.  But by
1818, Daggett and Swift had long been strong Federalists.
Daggett’s views on religion had become more conservative,
but Swift, although a rabid Federalist, was a deist and appears
not to have strayed far from his early anti-clerical beliefs.
Two scholars noted:

A deist, Swift cultivated the rational virtues, distrusted the
power of organized religion, and voiced anticlerical opinions,
but he also maintained that civil order benefited from a reli-
gious establishment suited to republican values and religious
liberty.
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163 JONATHON STEADFAST, COUNT THE COST: AN ADDRESS TO THE PEOPLE OF

CONNECTICUT ON SUNDRY POLITICAL SUBJECTS AND PARTICULARLY ON THE PROPOSITION

FOR A NEW CONSTITUTION (1804), available at http://www.gutenberg.org/etext/10805
(last visited on July 25, 2006). 

164 LANGBEIN, LAW SCHOOL IN A UNIVERSITY: DISTINCTIVE PATH IN THE LATER

NINETEENTH CENTURY 53, THE HISTORY OF THE YALE LAW SCHOOL (2004).  
165 STEADFAST, supra note 163. 



Swift was generally counted among the deists, and we find
him occasionally styled a “free-thinker.”  At a day when it
was a marked thing in Connecticut for any man not to attend
public religious services regularly every Sunday, he [Swift]
was seldom seen in church.166

When the Constitution of 1818 was finally adopted,
Connecticut was slow to separate the functions of govern-
ment.  One historian wrote, “While the assembly carried out
in many ways the obvious mandates of the constitution, in
some others it refused to be bound by the implications of that
document” because “[t]he assemblymen believed, and the
court opinions of the time strengthened their conviction, that
the Connecticut legislature could do anything not specifical-
ly denied to it by the constitution.167

As legislative power was ultimately reigned in there was
some good news and some bad news for the other two
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166 DONALD F. GERARDI, Zephaniah Swift and Connecticut’s Standing Order:
Skepticism, Conservatism, and Religious Liberty in the Early Republic,  67 New
Eng. Quart. 234, 236, 242 et seq. (1994).  Simeon E. Baldwin, ZEPHANIAH SWIFT, II
Great American Lawyers 125-26 (William Draper Lewis ed., 1971).

Reviewing Brooke Allen’s recently published, excellent analysis of the
Founding Fathers’ religious beliefs – MORAL MINORITY: OUR SKEPTICAL FOUNDING

FATHERS – the reviewer George F. Will summarized the deists’ view thusly:
Eighteenth-century deists believed there was a God but, tellingly, they

frequently preferred synonyms for him – “Almighty Being” or “Divine
Author” (Washington) or “a Superior Agent” (Jefferson). Having set the uni-
verse in motion like a clockmaker, Providence might reward and punish, per-
haps in the hereafter, but does not intervene promiscuously in human affairs.
(Washington did see “the hand of Providence” in the result of the
Revolutionary War.) Deists rejected the Incarnation, hence the divinity of
Jesus. “Christian deist” is an oxymoron.

Allen’s challenge is to square the six founders’ often pious public
words and behavior with her conviction that their real beliefs placed all six
far from Christianity. Her conviction is well documented, exuberantly argued
and quite persuasive.

N.Y. TIMES Book Rev. 10 (Oct. 22, 2006).
Daggett’s strong views on religion, see infra note 232, came as a member

of the Standing Order.  “The term ‘Standing Order’ refers to the established
Congregational Church and the Federalists who supported church establish-
ment.  The powerful Standing Order dominated Connecticut politics from the
mid-seventeenth century through the turn of the nineteenth century, but was
dealt a blow when the Church was disestablished by the Constitution of 1818.
Note that not all Connecticut Federalists supported the Standing Order, but a
large majority did.”  Paula G. Shakelton, Remembering What Cannot Be
Forgotten: Using History As a Source of Law in Interpreting the Religion
Clauses of the Connecticut Constitution, 52 EMORY L.J. 997, 997, fn. 5 (2003).

167 JARVIS M. MORSE, UNDER THE CONSTITUTION OF 1818: THE FIRST DECADE 10
(1933).



branches of government, all of which came about slowly in
this Land of Steady Habits.

A. As to the Judiciary

Several decisions issued by the Supreme Court between
the adoption of the Constitution in 1818 and the landmark
case, The Norwalk Street Railway Company’s Appeal,168 in
1897 failed to comprehend and adhere to the separation of
powers doctrine.  One such case was Wheeler’s Appeal,169 in
which the Court grounded its opinion in the sovereign, unre-
strained power of the Legislature—a power which the Court
found “obvious from the past history of our own jurispru-
dence and long continued legislative practice.”170

Judge William Hamersley, in the The Norwalk Street
Railway Company’s Appeal, set the historic background
straight and explained why cases decided soon after the
adoption of the 1818 Constitution were in error:

The forms of procedure under the Constitution were so simi-
lar to those under the former government, and were so large-
ly administered by men who were not only fixed in the old
ways of thought but opposed to the radical change involved
in the adoption of a constitution, that it is not strange that
some legislation should pass unchallenged, and dicta of
judges pass current, clearly contrary to the supreme law.  But
the form of government established in 1818 cannot be
destroyed in that way.171

In Norwalk Street, the Court went on to state:
But no dicta of judges, no doubtful or improper legislation,
can alter the plain fact that in 1818 the people, in the exercise
of their sovereignty, granted to the General Assembly then
constituted the legislative power, and forbade their exercise of
other than legislative power (unless specially granted); and
granted to this court and other courts then constituted the
judicial department, the judicial power, and forbade their
exercise of other than judicial power.172
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168 69 Conn. 576 (1897)(hereinafter Norwalk Street).
169 45 Conn. 306 (1877).
170 Id. at 313.
171 69 Conn. at 590.
172 Id. at 592.  By the time the Supreme Court decided the Clemente case in

1974, the judiciary had fully flexed its power and disallowed the legislature to inter-
fere with the criminal procedure being tried in the courts.



Consistent with Connecticut’s conservative ways, the
Court’s protection from improper interference by the
Legislature was slow to develop, but in one respect there was
an immediate impact.  Prior to 1818, judges held one-year
terms,173 but the Constitution provided that “[t]he judges of
the Supreme Court, and of the Superior court, shall hold their
offices during good behaviour” and until age 70.174 At the
Convention, after much debate175 and pontification on the
value of an independent judiciary, delegates took turns offer-
ing amendments—all of which failed—imposing a four-year
term limit,176 a three-year term limit177 and finally proposing
that a judge stay on the bench “during the pleasure of the
General Assembly.”178 Ultimately, the delegates approved the
“good behavior” standard.  Not until 1856, when the Twelfth
Amendment to the 1818 Constitution became effective, was
it settled that “[t]he judges of the supreme court of errors and
of the superior court appointed in the year 1855, and there-
after, shall hold their offices for the term of eight years.”179

While the Court was slow to protect itself from legislative
intervention, it held firm on its historic “time immemorial”180

power of appointment and supervision of the state’s attor-
neys.181 The 1818 Constitution provided that the executive
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173 See Blue, supra note 147, at 131 (citing 8 PUBLIC RECORDS OF THE STATE OF

CONNECTICUT 90, 139 n.11 (1951)).
174 CONN. CONST. art. V, § 3.  
175 Delegate Terry argued for the “good behavior” standard, adding, “[i]n most

of the constitutions of the other states: New Hampshire, Massachusetts, Virginia,
North Carolina, South Carolina, Georgia and New Jersey; the principle of the inde-
pendence of the judiciary is recognized.  In Connecticut, Vermont, and Rhode Island
only, are the judges appointed annually.” Horton Debates, supra note 39, at SI-55.

176 Proposed by M. Warren and lost.  Id. at SI-63.
177 Proposed by Mr. Lanman and lost by a slim, one-vote margin: 86 to 85. The

vote was recalled, and Mr. Lanman’s proposal lost 99 to 88. Id.
178 Proposed by Mr. Stevens and lost: 105 to 80.  Id.
179 CONN. CONST. amend. XII (1856).
180 Adams v. Rubinow, 157 Conn. 150, 163 (1968) (“It perhaps should be point-

ed out that personnel in the judicial department . . . have from time immemorial been
appointed by the judges of the respective courts . . . .”).

181 See State v. Luban, 28 Conn. Supp. 366, 369 (Super. Ct. 1970): 
The judges of the Superior Court appoint the state’s attorneys. The judges of
the Superior Court have the power to remove state’s attorneys from office.
The judges of the Supreme Court prescribe the compensation plan of the
detectives working in the state’s attorney’s office; and a state’s attorney may
appoint detectives to positions authorized by the judges of the Superior
Court.   In any case a state’s attorney shall deem it necessary to obtain expert



department “shall take care that the law be faithfully execut-
ed.”182 The constitutional provision and federal183 and
state184 authority recognized that the power to enforce laws or
appoint agents to enforce the laws was an executive function.
However, lower courts uniformly rejected numerous chal-
lenges to the courts’ use of power when defendants argued
that cases prosecuted by judicially appointed state’s attorneys
should be dismissed.185 One authority on the criminal law
noted that Connecticut differed from “all other states in that
the prosecutors are appointed by the judges of the courts” and
concluded

The one person who should not appoint the District Attorney
is the Judge.  While there are those who advocate this type of
appointment, the District Attorney should be free from the
bench before which he practices.  The Judge should not have
the power to appoint the prosecutor any more than the prose-
cutor should have the power to appoint the Judge.186

When the issue reached the Supreme Court in 1973 in State
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witnesses, where the cost of so doing is likely to exceed the sum of $300, he
shall secure the approval of a judge of the Superior Court before incurring
such expense.
182 CONN. CONST. art. 4, § 9 (1818).
183 Springer v. Philippine Islands, 277 U.S. 189, 202 (1928) (“Legislative power,

as distinguished from executive power, is the authority to make laws, but not to
enforce them or appoint the agents charged with the duty of such enforcement.  The
latter are executive functions.”); accord Buckley v. Valeo, 424 U.S. 1, 139-40
(1976).

184 See People v. Dickerson, 164 Mich. 148, 153 (1910):
We think it clear that the preparation for and conduct of the trial on behalf
of the people are acts executive and administrative in character. Under our
Constitution, which jealously separates the powers of government into leg-
islative, executive, and judicial departments, the powers and duties properly
belonging to one department cannot by statutory enactment be granted to or
imposed upon another department. 

(Emphasis added); see also Genesee Prosecutor v. Genesee Circuit Judge, 386 Mich.
672, 698 (1972):

[T]he conduct of a prosecution on behalf of the people by the prosecutor is
an executive act, People v. Dickerson, 164 Mich. 148, 153 (1910)); United
States v. Marzano, 149 F.2d 923, 926 (2d Cir. 1945) . . . . Prosecution and
judgment are two quite separate functions and administration of justice, they
must not merge.
185 In the interest of full disclosure, the author notes that he was counsel when

the argument was rejected by Judge Palmer in State v. Mazzadra, 28 Conn. Supp.
252 (1969); by Judge Barber in State v. DiLeo, 28 Conn. Supp. 254 (1969); and by
Judge Shapiro in State v. Luban, 28 Conn. Supp. 366 (1970).

186 Duane R. Nedrud, The Career Prosecutor, 52 J. CRIM. L. & P.S. 103, 104
(1960).



v. Moynahan,187 a case involving the conviction of the deputy
superintendent of the Waterbury Police Department for
receiving stolen goods, the Court, citing Connecticut’s long
history of the practice, unanimously upheld the Connecticut
procedure on the grounds that the duties of state’s attorneys
were consistent with the duties of judges.188 Reasoning that
state’s attorneys duties were “entirely consistent with judicial
power[,]”189 the Court had no problem approving its power
and control over the prosecutors.  Unlike Judge Hamersley in
Norwalk Street, the presiding justices in the Moynahan case
held that the practice “before and after the adoption of the
Constitution may be safely accepted” and noted the Court’s
“longstanding commitment to this practice.”190

Chief Justice Maltbie, Connecticut’s longest serving Chief
Justice, best explained the judiciary’s devotion to selecting
the state’s attorneys:

[E]ver since the adoption of the Constitution, the state’s attor-
ney in each county, who is the prosecuting officer before those
courts, has been appointed by them or by the judges qualified
to hold them.  Whatever may be the theoretical soundness of
such a governmental system, practically it has been of the
utmost benefit to the state.  The method of appointment of the
state’s attorneys has made that office one of high honor, and,
despite the small salaries provided by law, the very leaders of
the bar have been willing to assume its onerous duties; so it has
removed the office from the stress of politics and the vagaries
of popular feeling and given opportunity for the untrammeled
exercise of independence in judgment and action.191
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187 164 Conn. 560 (1973).
188 Judge Loiselle noted: 
Beginning in 1704 the assembly directed that the queen’s attorneys (now the
state’s attorneys) be appointed by the county courts . . . In 1730 this appoint-
ment procedure was continued.  The revision of 1808, the last revision of the
statute laws of the state of Connecticut prior to the adoption of our state con-
stitution in 1818, directed that state’s attorneys be appointed by the respec-
tive county courts. . . .  While the constitution was silent with regard to this
issue, the first revision of the statute laws of the state of Connecticut in 1821 
subsequent to the adoption of our state constitution in 1818, also directed that
state’s attorneys be appointed by the respective county courts. 

Id. at 569-70.
189 Id. at 568.
190 Id. at 569.
191 William M. Maltbie, Foreword, The State v. Harold Israel, 15 J. AM. INST.

CRIM. L. & CRIMINOLOGY 406, 406 (1925). 



Connecticut judges continued to appoint the state’s attor-
neys to enforce the state’s criminal laws for 160 years after
the 1818 Constitution until a constitutional amendment cre-
ated the Division of Criminal Justice and placed it within the
executive department.192 Ten years after the Supreme Court
upheld the practice of the judiciary appointing and control-
ling the prosecutors in the Moynahan case, the Chief Justice
issued a statement which stated in part:

In November, the voters approved an amendment to the
Connecticut constitution that made the Division of Criminal
Justice a part of the executive branch of government.
Because the Judicial Department wholeheartedly supports
this constitutional change, we think it appropriate now to
build upon its principles and to locate all of the state’s attor-
neys, including its chief, in the executive department.
Accordingly, we recommend that the language of the consti-
tution, which now provides that the chief state’s attorney be
appointed “as prescribed by law” be implemented by legisla-
tion empowering the Governor, rather than the Chief Justice,
to appoint the Chief State’s Attorney.193
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192 CONN. CONST. art. 23 (amended 1984).  The amendment was adopted on
November 28, 1984, by a popular vote of 554,953 in favor and 208,631 against.  In
support of the amendment, Joseph Lieberman, then Connecticut Attorney General,
stated: 

The power to appoint state prosecutors should not be vested in the same
judges before whom those prosecutors practice.  That system has created the
appearance of a conflict of interest.  By establishing the commission author-
ized in this resolution which would appoint state prosecutors, we would be
separating the power to appoint from the power to preside over cases brought 
by the state’s attorney.

Hearing on H.J.R. No. 35 before the Judiciary Committee, 1984 Sess. 361-62 (state-
ment of Joseph Lieberman).  

193 Prior to the 1984 amendment, judges controlled not only the prosecutors
and their staffs, but also the public defenders. Section 333 of the 1951 edition of
the Connecticut Practice Book provided that “no public defender or special public
defender shall incur any expense for which he will seek reimbursement from the
state in connection with any proposed appeal to the United States supreme court or
proposed application to the United States supreme court by certiorari unless, before
instituting such appeal or certiorari proceedings, he shall obtain authority to incur
such expense from the chief justice of the supreme court of errors.”  In two cases
that emerged shortly before Section 333 was deleted from the Practice Book, the
Chief Justice of Connecticut’s Supreme Court refused to give consent to incur
expenses under Section 333 so that the public defenders assigned to the cases could
appeal the convictions of defendants facing the death penalty. State v. Rogers, 143
Conn. 167 (1956), rev’d, Rogers v. Richmond, 365 U.S. 534 (1961)(collateral
habeas corpus action); State v. Culombe, 147 Conn. 194 (1960), rev’d, 367 U.S.
568 (1961). 



B. As to the Executive

Reflecting Connecticut’s historical tendency to place size-
able restrictions on the power of its chief executive (in 1639,
for example, the colony “got along well without any” gover-
nor at all)194 the Constitution of 1818 gave the executive
department limited powers.  From 1639 onward, the governor
was chosen not by the people but by the magistrates and on
the condition that he “be always a member of the same
approved congregation.”195 Out of all the powers of the gov-
ernor which gradually evolved—the length of his term of
office, his veto power over legislation, his power of appoint-
ment of judges, and his power of clemency—it is the latter
which impacts Peter Lung’s story.  

Not surprisingly, the Constitution left the power to make
judicial appointments without nomination by the governor
with the General Assembly, as was the pre-constitutional
practice.  Sixty-two years later, by constitutional amend-
ment,196 the judicial appointment power was transferred
from the Legislature to the governor, with the power of con-
firmation left to the Legislature.197

As to the governor’s term of office, the 1818 Constitution
provided for only a one-year term. This was not changed
until 1875, when a two-year term of office for governor was
mandated by constitutional amendment.198 Finally, in 1948,
the term was extended to four years, again by constitutional
amendment.199 Early in Connecticut history, a governor
could serve only nonsequential terms: “It was forbidden to
elect the same person governor two years in succession. This
condition, however, was evaded by alternating governor and
deputy governor, nearly every year. . . .”200 As such, the first
governor, John Hayes, served eight nonsequential terms and
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194 See LOOMIS & CALHOUN, supra note 35, at 112.
195 Id.
196 CONN. CONST. art. 26 (amended 1880).  
197 The General Assembly of 1882: Appointment of Judges, HTFD. COUR., Jan.

26, 1882, at 1; see also Wesley W. Horton & Jeffrey J. White, The Butler-Park Court,
37 CONN. L. REV. 351, 369 n.67 (2005).

198 CONN. CONST. art. 16 (amended 1875).
199 CONN. CONST. art. 45, § 1 (amended 1948).
200 See LOOMIS & CALHOUN, supra note 35, at 112.



the second, Edward Hopkins served seven nonsequential
terms from 1639 to 1654.  Not until John Winthrop, Jr. was
elected in 1657, serving from 1659 to 1676, was the ban on
sequential terms of office modified.201

Before 1818, the governor had no veto power.202 After
1818, the governor had veto power, but it was largely tooth-
less since any veto could be overridden by a majority vote of
both houses of the General Assembly.203 Since the
Legislature enacted legislation by a majority, the veto was no
more than to give the General Assembly a second chance to
look at their own legislation.

It was the legislative clemency power which had signifi-
cance to Peter Lung.  If Connecticut had followed the ordi-
nary procedure, where “the pardoning power resides in the
executive,”204 Lung would have sought relief from legal
errors in the Connecticut Supreme Court of Errors and
clemency from the General Assembly. But before and after
the Constitution of 1818, clemency power remained with the
General Assembly.205

As far back as the federal Convention in 1787,
Connecticut supported, as it always had before, placing par-
don power in the hands of the legislative branch.  During the
Federal Constitutional Convention, it was Connecticut’s del-
egate, Roger Sherman, who suggested that the Legislature
should have control over the pardon process. James
Madison’s notes described his proposed amendment:
Sherman moved to amend the “power to grant reprieves &
pardon” so as to read “to grant reprieves until the ensuing
session of the Senate, and pardons with consent of the
Senate.”  The proposed amendment was rejected by a vote of
eight to one with Connecticut the sole “aye” vote.206 Both
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201 Id. (“[T]he restriction was dropped on account of the universal desire of
securing the continuous services of the able, refined and cultivated Winthrop.”).

202 See Horton, supra note 39, at 363.
203 CONN. CONST. art. 4, § 12 (1818).
204 McLaughlin v. Bronson, 206 Conn. 267 (1988)(citing Dumschat v. Board of

Pardons, 432 F. Supp. 1301, 1312 (D. Conn. 1977), aff’d, 593 F.2d 165 (2d Cir.
1979), remanded, 618 F.2d 216 (2d Cir. 1980), rev’d, 452 U.S. 458 (1981)).

205 Palka v. Walker, 124 Conn. 121, 122-23 (1938).
206 James Madison’s notes, supra note 2, Aug. 25, 1787. 



today and in 1818, the Connecticut Constitution provides for
reprieve power in the Governor.207

The 1818 Constitution “contain[ed] no express authority to
any person or body to grant pardons or commutations of sen-
tence.”208 The original section dealing with clemency read: 

The governor shall have the power to grant reprieves and
pardons after conviction, in all cases except those of
impeachment, and in capital cases, and to remit fines and
penalties under such rules and regulations as may be pre-
scribed by law, and in case of a conviction for a capital
offence, he may respite the sentence until after the end of the
next session of the next General Assembly, and no longer.209

Language detailing the pardon power and the exceptions for
capital cases (in bold) was deleted from the final draft.  

It was probably good for Lung that the power of clemen-
cy did remain with the General Assembly at the time he filed
his petition.  If the power of clemency had been vested in the
executive, the arbiter would have been John Cotton Smith.210

Smith, the governor in 1816, was the last of seven Federalist
governors.211 Oliver Wolcott, Jr., on the other hand, the first
Jeffersonian-Republican governor of Connecticut, would not
be in office in time to help Lung, if so elected.  Federalist
Smith, as opposed to Wolcott, was proud of his Puritan roots
and allowed religion to play a role in his governing.  He prob-
ably would have not looked as favorably upon Lung’s peti-
tion as the General Assembly did.
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207 The provision reads: “The governor shall have power to grant reprieves after
conviction, in all cases except those of impeachment, until the end of the next session
of the general assembly, and no longer.” CONN. CONST. art. 4, § 13 (formerly § 10).

208 Palka, 124 Conn. at 123.
209 See Horton Debates, supra note 39, at SI -93. Those sections deleted at the

convention are in bold and italics.
210 His father, Cotton Mather, was a Puritan minister who moved from Massachu-

setts to Connecticut.  Smith would become the last Federalist to serve as Governor.
Upon leaving public service, he returned to his estate in Sharon to pursue his schol-
arly and religious interests.  Among these were leadership roles in foreign missions,
the Connecticut and American Bible Societies, temperance, and historical societies
in Connecticut and Massachusetts.

211 Smith served as a state representative for the Federalist party in the Sixth
through Ninth U.S. Congresses. In 1809, he became a Connecticut Supreme Court
judge and also served as governor from 1813 to 1818. Biographical Directory of the
United States Congress, available at http://bioguide.congress.gov (enter “Smith” in
the Last Name field and “John Cotton” in the First Name field and click “Search”)
(last visited on July 25, 2006).



C. As to Religious Freedom

Before and after Lucy Lung’s demise, Jefferson had
expressed a yearning for the “free exercise” of religion in his
famous letter to the Danbury Baptists212 and in his praise of
Tolerationist Oliver Wolcott, Jr. for his win over the
Federalists in the race for governor:213

[the Federalists’] steady habits exclude the advances of infor-
mation and they seem exactly where they were when they
separated from the Saints of Oliver Cromwell.214

What resulted from the Constitutional Convention that fol-
lowed might not have satisfied the former president’s quest for
religious liberty, but it did start Connecticut on that road.  At
the Convention, the drafting committee submitted three sec-
tions on religion.  The first, Article One, Section Three, pro-
vides for the “exercise and enjoyment of religious…worship…
provided…[it] shall not be so construed as to excuse acts of
licentiousness, or to justify practices inconsistent with the
peace, and safety, of the State.”215 The second section, Article
One, Section Four, in draft form, provided:  “No preference
shall be given to any religious sect or mode of worship.”216

Initially, Reverend Asahel Morse217 moved to delete this
section in its entirety and substitute:

That rights of conscience are unalienable; that all persons
have a natural and indefeasible right to worship Almighty
God, according to their own conscience; and no person shall
be compelled to attend any place of worship or contribute to
the support of any minister, contrary to his own choice.218

This motion to substitute was immediately rejected.219

2006] CONNECTICUT’S MOST MEMORABLE “GOOD FOR NOTHING RASCAL” 415

212 See Jefferson’s Letter to the Danbury Baptists, supra note 25.
213 The previous seven elections for governor had been won by the Federalists.

They were never to win again after Wolcott’s victory. STATE OF CONNECTICUT

REGISTER AND MANUAL 82 (Secretary of State ed., 2004).
214 Letter from Thomas Jefferson to Pierpont Edwards (July 21, 1801), in THE

WORKS OF THOMAS JEFFERSON (Paul L. Ford ed., 1904-05).
215 See Horton Debates, supra note 39, at SI-83.
216 Id. at SI-25. 
217 Reverend Morse was a Baptist minister, a Republican, and a supporter of the

Constitution from Suffield, Connecticut.  Id. at SI-26 n.39.
218 Id. This is almost certainly a response to the certificate laws imposing a tax

for attending a church other than the established Congregational Church.  See supra
note 46.

219 See Horton Debates, supra note 39, at SI-26



“Christian” was inserted in lieu of “religious” by amendment
after heated debate.  An observer noted that delegate John
Treadwell,220 the movant of the amendment, justified the sub-
stitution this way:

Our religion came from God, it was the Christian religion:
and he knew it to be the power of God unto salvation; he
would not change the object of worship; he had no idea of
setting up Jupiter Ammon or Mahomed or Confucius, or any
other heathen God, as a proper object of worship; nor would
he substitute any other worship for Jesus Christ…He was not
prepared to place Jesus Christ on a par with false Gods, and
would therefore move, that the word “religious” be erased
and the word “Christian” substituted.221

Alexander Wolcott222 asked: “The amendment…was it
intended to exclude Jews or Mohammedans or any other reli-
gious sect?” and stated that “there should be no distinction
between Jews or Gentile.”223

In an effort to compromise, the Jeffersonian Pierpont
Edwards, chairman of the Convention, spoke in support of
the amendment with this comment: “No preference should be
given to any religious sect. . . was willing the Legislature
should tolerate Jews and Mohammedans, [but] at the same
time there had never been any in the state, and probably never
would be; but if there should, the amendment would not
infringe on their privileges.”224 Likewise, delegate Smith
favored the section as amended because it was really about
making sure that no Christian sects had special privileges and
to prevent there being a state church, but noted that “[t]he
people of Connecticut are all Christians.”225

As a Jeffersonian, Edwards felt no preference should be
given to “any religious sect.”  His support of the amendment
was based on the then current and expected lack of Jews and
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220 John Treadwell was a Federalist from Farmington.  He was Governor of
Connecticut from 1809 to 1811 and ultimately voted against the Constitution.  Id. at
SI-7 n.10.

221 Id. at SI-26.
222 Alexander Wolcott was a Republican from Middletown.  He was the leader

of the Republican party for years and ultimately was one of the few Republicans
who voted against the Constitution.  Id. at SI-13 n.22.

223 Id. at SI-27.
224 Id.
225 Id. at SI-29.



Mohammedans in Connecticut.226 By 2000, Connecticut’s
population of 2,329,500 people included a Jewish population
estimated at 108,280 and Muslim population estimated at
29,647.227

Not until the May session of 1843, did the General
Assembly enact legislation providing “that Jews who may
desire to unite and form religious societies, shall have the
same rights, powers and privileges which are given to
Christians of every denomination . . . .”228

Finally, Connecticut’s Constitution of 1965 provided that
the “duty” to support the “Christian” religion became the
“right” to worship any religion:

The exercise and enjoyment of religious profession and wor-
ship, without discrimination, shall forever be free to all per-
sons in the state. . . .229

Religious liberty—like the separation of governmental
powers—came slowly to Connecticut, but even more so.
While the full impact of the Constitution with respect to judi-
cial power and its deference to the General Assembly was fully
understood by the time of Judge Hamersley’s landmark deci-
sion in Norwalk Street in 1897, the religious liberty which
Jefferson had longed for remained unrealized until the 1965
version of the Constitution was ratified.  Even then
Connecticut did not come around to Jefferson’s early view that 

[N]o man shall be compelled to frequent or support any reli-
gious worship, place or ministry whatsoever, nor shall be
enforced, restrained, molested, or burthened in his body or
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226 As to the exclusion of non-Christians, Yale College was heavily Congrega-
tionalist and 

[i]ronically, Connecticut, one of the most “Hebraeophilic” of the colonies,
was also one of the strictest in curtailing religious dissenters.  Because
Connecticut’s Puritan founders saw themselves as successors to the ancient
Hebrews, the early law of the colony was called the “Mosaic Code,” and the
early law of New Haven Colony (separate from Connecticut until 1662) was
entitled “Moses his judicials.”  Despite the Puritans’ past exposure to reli-
gious persecution, the first Puritan settlers were an intolerant group who
desired religious liberty for themselves but not for others.

DAN A. OREN, JOINING THE CLUB: A HISTORY OF JEWS AT YALE 3 (1985). 
227 The Association of Religious Data Archives, Connecticut Religious Affili-

ations, available at http://www.thearda.com/mapsReports/reports/state/09__2000.asp
(last visited on July 11, 2006).

228 Connecticut Public Act Chapter XXXIX. The act became effective June 6,
1843.

229 CONN. CONST. art. 7 (1965)



goods, nor shall otherwise suffer, on account of his religious
opinions or belief; but that all men shall be free to profess,
and by argument to maintain their opinions in matters of reli-
gion and that same shall in no wise diminish, enlarge or affect
their civil capacities.230

Judge David Daggett—who in later years was to have his
errors of law be called “fundamental” in the Norwalk Street
case—did much to thwart the development of religious
equality.  A full decade after the Constitution was adopted,
Judge Daggett, ruling for the Connecticut Supreme Court,
stated that a person “must believe in an existence of God,” or
else he or she is incompetent to testify in court.  In Atwood v.
Welton, Daggett noted, “Thus, Lord Coke says, generally,
that an infidel cannot be a witness . . . and under this he
included Jews, as well as heathen.”231

Judge Daggett left no doubt about his position on the rule
of government and the Christian religion:

it is declared, by the judges in England, that Christianity is a
part of the common law of the land. Our ancestors brought it
with them to this state, and there is no statute abrogating it.
Nay, our statute (p. 164.) punishes, by fine, imprisonment, and
binding to good behavior, persons guilty of blasphemy against
God, either person of the Trinity, the Christian religion, or the
holy scriptures; and in p. 165. profane swearing, and in p. 385.
violations of the Sabbath, are punished by fine Our constitu-
tion declares it to be the duty of all men to worship the
Supreme Being according to the dictates of their consciences.
These provisions do not look like annulling Christianity. The
law does not, indeed, prescribe any rules of faith, nor mode of
worship, nor attempt to enforce practical piety:-it simply rec-
ognizes the great doctrines of Christianity, and preserves them
from the open assaults of their enemies.232
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230 Barbara A. Perry, Jefferson’s Legacy to the Supreme Court: Freedom of Reli-
gion, JOURNAL OF SUP. CT. HIS. SOCIETY 180, 188 (2006).  Perry’s article, an excel-
lent summary of Jefferson’s views on religious freedom, notes at page 186:

Because Jefferson believed that the Evangelists, who wrote the Gospels long
after Jesus’ crucifixion, had adulterated the teachings of Jesus, he produced
his own Bible, including The Life and Morals of Jesus of Nazareth Extracted
Textually from the Gospels in Greek, Latin, French & English.  During his
retirement, Jefferson procured several copies of the standard Bible, took a
razor blade to their pages, and compiled a New Testament that extracted
Jesus’ own words.
231 7 Conn. 66, 73 (1828).
232 Id. at 76-77.



IV.  THE “RASCAL” AND HIS GRAND JURY

In the time between the General Assembly’s reversal of
Lung’s first conviction and his second trial, Chief Justice Swift
and his eight brethren: (1) noted “some doubts…expressed rel-
ative to the power and duty of the grand jury;” and (2)
approved the following “Directions to the grand jury” in what
was styled simply as Lung’s Case with a sub-head titled:
“Powers and the duty of the grand jury.”233

You will retire to some convenient apartment to be provided
for you by the sheriff.  You will choose some one of your
number to be your foreman.  The attorney for the state will
lay before you such bills as he may think proper, and refer
you to the witnesses to support them.  You will cause the pris-
oner and the witnesses to come before you.  You will admit
no counsel on the part of the state, or of the prisoner.  You will
permit the prisoner to put any proper questions to the wit-
nesses, but not to call any witnesses on his part.  You will
admit no spectators to be present during your enquiries and
deliberations.  At least twelve of your number must be agreed
to find a bill.  Such bills as you find supported by the evi-
dence you will return into court endorsed by your foreman—
A true bill. Such bills as you find not supported by the evi-
dence you will return in like manner indorsed by your fore-
man—Not a true bill.

Whatever question there might be about the role of the
Lung-Swift combination in the contribution to the adoption
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233 1 Conn. 428 (1818).  In some editions of the Connecticut Reports, “Lung’s”
is spelled “Luno’s.”  For a discussion of the early history of the Connecticut Grand
Jury see, for example, Milton Nahum & Louis M. Schatz, The Grand Jury in
Connecticut, 5 CONN. B.J. 111, 111-47 (1951); LOOMIS & CALHOUN, supra note 35,
at 172-73.  For the purposes of this essay, the Loomis & Calhoun text summarizes
how the early single grand jury with the power of presentment became a grand jury
of 18 persons requiring the agreement of 12 to indict.

The power thus given in 1702 to single jurors to present for crimes appears
to have gradually absorbed the functions of the grand jury as an inquiring and
complaining body, meeting to receive complaints, and to advise as to the pro-
priety of indicting offenders.  The practice of so assembling the grand jury
thus began to be discontinued, until, in 1784, the requirement of their stated
meetings is omitted.  It was reinserted in 1808, but the power was given to
the Superior and County Courts in 1784 to order a grand jury of eighteen of
those chosen by the respective towns, or other freeholders of the county, as
often as there should be occasion.  In capital cases it was rendered necessary
that the indictment be found by a grand jury of eighteen, in which twelve
should agree.  

Id. at 173.  The Lung-type Grand Juries were comprised of eighteen citizens.  Section
54-45 of the General Statutes, originally adopted in 1784, sets forth the procedure. 



of the 1818 Constitution,234 there can be no doubt that from
1816 until May 26, 1983,235 a period of 167 years, the
Connecticut grand jury—mandatory in all capital cases236—
could really be called the Lung grand jury.  Chief Justice
Swift and the judges, smarting from the legislature’s favor-
able judgment on Lung’s petition to the General Assembly
and—at least as to Swift, smarting from what he considered
a personal affront to him—rendered the advisory “direc-
tions.”  The “directions,” which bore no exact date and listed
no counsel for Lung or the State participating, may be con-
sidered a premature advisory opinion.237 Finally, in 1939
when the Supreme Court authorized the use of the grand
jury with modified procedures in non-capital cases, the Court
explained the origin of the Lung’s Case “directions”:

In 1815 the Supreme Court not in a decision but merely stat-
ing an approved practice, outlined certain instructions to be
given the Grand Jury, which included a provision that no
counsel for the state should be present with them.  Lung’s
Case, 1 Conn. 428.238

Generally throughout the United States, the presence
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234 See supra Section III.
235 See State v. Sanabria, 192 Conn. 671, 673 (1984):
We now hold that although amendment seventeen became a part of the con-
stitution on November 24, 1982, it did not take effect until May 26, 1983, the
effective date of legislation (Public Act 83-210) prescribing the necessary
procedures. All defendants, therefore, charged with such crimes who had not
been indicted by Grand Jury as of May 26, 1983, are entitled to a hearing in
probable cause.  Those who were indicted before May 26, 1983, have no
right to any further pretrial determination of probable cause. 
236 Here, “capital case” refers to any crime punishable by “death or life impris-

onment.”
237 At the time of Lung’s Case, the Court had no advisory opinion procedure or

applicable rules of practice in place.  The first advisory opinion was rendered in
1862.  Opinion of the Judges of the Supreme Court, 30 Conn. 591 (1862).  In the
last advisory opinion in 1867, the Supreme Court advised the general assembly that
the Court would not render an advisory opinion because: (1) the action would be
extrajudicial; (2) it would not be binding; (3) there is no argument by adversaries on
which to base a decision; and (4) it would constitute a violation of separation of
powers.  Reply of the Judges of the Supreme Court to the General Assembly, 22
Conn. 586 (1867).  By then, the Supreme Court had outgrown its deference to the
legislature and began to flex its muscles, exercising its own powers granted under
the Constitution.  

238 State v. Kemp, 126 Conn. 60, 65 (1939).  Since Lung in his petition to the
General Assembly objected to his being excluded from the Inquest, i.e., that the
Inquest was conducted “not in his presence,” it seems likely that the unique “direc-
tions” were a direct response to Lung’s objections at the General Assembly.  See
VINDICATION, supra note 52 at 12.



of persons other than the grand jurors, witnesses, and the
prosecuting attorney was prohibited.239 Lung’s Case’s “direc-
tions,” whatever their genesis, were truly unique in the
United States:  (1) the State’s Attorney could not be present
at the grand jury’s presentation of evidence; (2) the defendant
could be present under most circumstances and question the
witnesses, but could not present his own witnesses or evi-
dence, including his own testimony; and (3) the defendant,
regardless of his age or intelligence, could not have the assis-
tance of counsel.  The practices of allowing the defendant
being present in the grand jury proceedings, to examine wit-
nesses, and to confer with counsel outside the grand jury
room were invaluable, particularly when an intelligent person
was the target of the prosecution.240

The Lung’s Case “directions” to the grand jury in capital
cases endured until May 26, 1983, when the Seventeenth
Amendment was passed, providing that all persons who were
to be prosecuted for “a crime punishable by death or life
imprisonment” be afforded a hearing in probable cause.241

Before the demise of the grand jury in capital cases, the
Court approved limited modified “directions” and held that the
defendant need not be present in all cases, even capital cases.
On October 21, 1975, Bernard Avcollie, a Waterbury attorney,
was indicted for the murder of his wife.  Avcollie, on the
motion of the State, was “neither informed of the proceeding
nor allowed to be present during the taking of evidence.”242 On
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239 38 AM. JUR. 2d Grand Jury § 33 (2006).  
Generally, the presence of persons other than the grand jurors, witnesses
under examination, and the prosecuting attorney during the sessions of the
grand jury’s considered unauthorized or improper.  No person other than
grand jurors should be present when the grand jury is deliberating or voting
on the advisability of returning an indictment.  One whose conduct is being
investigated by a grand jury has no right, constitutional or otherwise, to peti-
tion the grand jury or to appear before it.  

Id. (footnotes omitted). The federal grand jury is controlled by the Federal Rules of
Civil Procedure.  Rule 6(d) of the Federal Rules of Criminal Procedure provides:
“Attorneys for the government, the witness under examination, interpreters when
needed and, for the purpose of taking the evidence, a stenographer may be present
while the grand jury is in session, but no person other than jurors may be present
while the grand jury is deliberating or voting.”  F.R. CRIM. P. 6(d).

240 See infra note 247.
241 See supra note 49.
242 State v. Avcollie, 188 Conn. 626, 629 (1982).



review of Avcollie’s conviction, the Supreme Court noted that
the defendant’s power to hear witnesses testify and to question
the witnesses at the grand jury proceeding was a not a “right”
but a “privilege” of being present during the taking of evi-
dence by the grand jury.  The Court noted that in an earlier
case, it had “mistakenly referred to the practice of the defen-
dant’s presence as a right.”243 However, in State v. Avcollie,
the Court reaffirmed its adherence to the “directions” set forth
in Lung’s Case:

There is no doubt that from the earliest times an accused has
generally been allowed to attend the grand jury proceedings
and to cross-examine witnesses.244

Occasionally, the grand jury showed its independence,
much more—in the early common-law history of the State,
when “there was at least two-hundred so-called capital
crimes.”245 Today, however, the grand jury is frequently
thought of as a “rubber stamp” for the prosecution (“today
everyone seems to agree that a minimally competent prose-
cutor can get a grand jury to ‘indict a ham sandwich’”).246

Before the Lung-type grand jury gave way to the new
mandatory probable cause procedure, rarely did the grand
jury return a “no true bill.”  On one occasion when it did, the
State successfully obtained a second grand jury, but the sec-
ond grand jury, too, returned a “no true bill” and the State did
not proceed further.247
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243 Id. at 632.
244 Id. at 631.
245 See Nahum & Schatz, supra note 234, at 116.  Many crimes that were his-

torically considered capital crimes are today 
considered as trivial and mere misdemeanors instead of felonies.  To have
indicted persons for every such violation would have resulted in the unnec-
essary taking of many lives.  Undoubtedly, in numerous cases the Grand Jury
felt that the punishment did not fit the crime, even though there has been
technical guilt.  Consequently, as a result of its frequent refusal to indict, it
was soon recognized not merely as a public accuser, but as an agency of jus-
tice and mercy.  

Id. (footnotes omitted). 
246 David A. Sklansky & Stephen C. Yeazell, Comparative Law Without

Leaving Home: What Civil Procedure Can Teach Criminal Procedure, and Vice
Versa, 94 GEO. L.J. 683, 690 (2006) (most recently cited in Fletcher v. Graham, No.
2005-SC-1009-MR, 2006 WL 1358476 at *13 (Ky. May 18, 2006)).

247 State v. Curcio, 191 Conn. 27 (1983).  On appeal from the Superior Court’s
denial of defendant’s motion to quash the second Grand Jury (both were Lung-type
grand juries) at issue was the State’s power to submit the case to a second Grand
Jury.  Interestingly, for purposes here, the State’s main legal authority was from a



Even before the probable cause precedent became appli-
cable in capital cases in 1983,248 public corruption was
becoming more noticeable in Connecticut, and the eighteen-
member grand jury with Lung’s Case directions morphed—
on a part-time basis—into an investigatory grand jury.  In
1929, the Supreme Court upheld the conviction on an indict-
ment returned by an eighteen-person grand jury.  The defen-
dant was G. LeRoy Kemp, a state purchasing agent charged
with accepting kickbacks in connection with the purchase of
land for the construction of the Merritt Parkway.249 The
Court, in affirming the conviction upheld a grand jury pro-
ceeding which had excluded the defendant and allowed the
State’s Attorney to be present during the grand jury proceed-
ing.  In so acting, Chief Justice Maltbie250 emphasized as an
investigatory grand jury there was an exception to Lung’s
“directions.”  The Court explained the exception by pointing
out that the State’s Attorney “might have immediately filed
an information251 in place of the indictment and proceeded
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later edition of Justice Swift’s digest: “If the bill be not found or the indictment be
defective, a new and more regular one may be framed, and sent to the same or anoth-
er grand jury; for the insufficiency of the finding affords to protection to the party.
2 Swift’s Digest 395 (Rev. 1853).”  Id. at 37.  The Court sua sponte side-stepped the
issue by holding that the ruling in the Superior Court was not a final judgment for
appellate review purposes. Id. In the interest of disclosure, the author feels com-
pelled to note once again that he was counsel in the matter.

248 See supra note 49.
249 State v. Kemp, 126 Conn. 60 (1939); VAN DUSEN, supra note 3, at 312.
250 Judge William M. Maltbie served for two decades as Chief Justice of the

Connecticut Supreme Court, the position which he continued to hold until his retire-
ment at the age 70.  At age 50, he was the youngest person to become Chief Justice
in the history of the State.  Obituary Sketches, 148 Conn. 740-46 (1960-61).

251 As Judge Maltbie explained in State v. Hayes:
The practice of filing an original information in the trial courts was in vogue
before the adoption of the constitution of this state. The only provision of our
constitution bearing directly on the subject is that which requires an indict-
ment of a grand jury in cases where the punishment may be death or life
imprisonment. Our constitution makes no other restriction upon the power of
state’s attorneys to file original informations in any other case. The procedure
in this case was in accordance with the practice followed in this state for
nearly two centuries and approved by our courts. The investigation by the
state’s attorney and the determination by him that there is reasonable ground
to proceed takes the place of a preliminary hearing by a magistrate and suf-
ficiently fulfills all of the requirements of due process of law. We hold, there-
fore, that the filing of the original information was not prohibited by any pro-
vision of the constitution of this state nor is the practice inhibited by any pro-
vision of the fourteenth amendment to the constitution of the United States. 

127 Conn. 543, 581 (1941).



with trial.”252 However, the Court reinforced the Lung’s Case
procedure for an indicting grand jury in a capital case:

Lung’s Case, supra, was an accusation of first degree murder
and therefore within the constitutional requirement of an indict-
ment.  As applied to such a case, we have no disposition to ques-
tion that the charge there approved should be followed in this
respect, at least in the absence of unusual circumstances.253

Following the Merritt Parkway land-purchase scandal,
Waterbury suffered the first of its major scandals in 1938—a
massive defrauding of the City by public officials.
Waterbury, under the administration of Mayor T. Frank
Hayes, was a cockpit of corruption254—a situation not totally
unique in Waterbury’s history.255 As a result of the Hayes
administration corruption, a special state’s attorney256 was
appointed, a grand jury was empanelled, and the state’s attor-
ney proceeded to present evidence, but with no target of the
investigation present.  After a lengthy proceeding, the grand
jury made a “report but returned no indictment.”257 The
grand jury issued a

shocking report.  It called for the arrest and prosecution of
twenty-seven persons for conspiracy to defraud the city of
Waterbury of millions of dollars through a carefully planned
and disguised series of dishonest financial transactions.258

Based on the grand jury report, Special State’s Attorney
Alcorn filed an information charging Mayor T. Frank Hayes
and his conspirators with a massive fraud.  On appeal from
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252 Kemp, 126 Conn. at 72.
253 Id. at 66.
254 While Mayor, Hayes also served as Lieutenant Governor.  The phrase “cock-

pit of corruption” was borrowed from Hendrick Hertzberg’s “Talk of the Town” col-
umn, page 3, July 3, 2000, New York, and used in a different manner.

255 Other cases involving criminal activity by mayoral administrations in Water-
bury include U.S. v. Santopietro, 166 F.3d 88 (2d Cir. 1999) (upholding corruption
convictions of Joseph Santopietro, the former Mayor of Waterbury, Pisciotti, the for-
mer Republican Town Chairman of Waterbury, and Vitarelli, the former President of
the Waterbury Board of Aldermen – the former mayor receiving a sentence of 228
months);and U.S. v. Giordano, No. 03-1394, 2006 WL 522236 (2d Cir. Mar. 3,
2006) (upholding sentence of 444 months of imprisonment for various sex offenses
against minors committed by former Waterbury mayor Philip Giordano).

256 The Waterbury District Attorney was disqualified and the court appointed
Hugh M. Alcorn and his son H. Meade Alcorn, Jr.  Hugh M. Alcorn was State’s
Attorney for Hartford County at the time and later a Justice on the Supreme Court.
H. Meade Alcorn, Jr. was a young, later prominent Hartford lawyer and later chair-
man of the Republican National Committee during the Eisenhower administration.

257 State v. Hayes, 127 Conn. 543, 578 (1941).
258 See VAN DUSEN, supra note 3, at 312.



their conviction, Hayes and the other defendants challenged,
among many other things, the grand jury proceeding.  The
Court, in a 63-page opinion, relied on the Kemp case prece-
dent.259 Kemp differed in that it proceeded on a grand jury
indictment, not the state’s attorney’s information, as did the
case in Hayes. The headnote of the Court’s opinion, again
written by Chief Justice Maltbie, is as follows:

While, in formulating the information and in the trial which
followed, the state no doubt made use of facts elicited in the
course of the investigation and stated in the report, the pro-
ceedings upon that information were entirely independent of
the work of the grand jury. The trial was beyond question fair
and impartial and the rights of the defendants were in all
respects protected. Even if there were defects in procedure in
connection with the work of the grand jury, they are of no sig-
nificance upon this appeal.260

Neither Peter Lung nor Lung’s Case was mentioned in the
Hayes case.  The Connecticut statutory grand jury—as it had
been long ago and was soon to be gone again—had become
an investigatory grand jury, with the power to investigate but
not charge criminal offense.261

After the Hayes proceeding, the need for a more stream-
lined grand jury led to a new investigatory grand jury.  First
enacted in 1941 as Public Act No. 158262 and known collo-
quially, at least at its origin, as the “one-man grand jury,” the
new investigatory grand jury was presided over by a judge or
judge-referee and gave the prosecutor access to the proceed-
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259 Hayes, 127 Conn. at 578.
260 Id. at 544.
261 The manner of selection of the grand jurors was also unusual, if not unique,

in the ending years of the Lung grand jury used in capital cases.  At least in Fairfield
County, the grand jurors were selected from a list of 138 names “composed largely
of friends and acquaintances of the sheriff.”  State v. Villafane, 164 Conn. 637, 639
(1973).  The Supreme Court found no fault with this method in Villafane, as well as
in State v. Cobbs, 164 Conn. 402 (1973).  But the eighteen-person grand jury which
Connecticut used until 1983, selected from a list of the friends and acquaintances of
the person choosing the jurors, would probably not pass muster today when juries
must be from a “fair cross section” of the community.  See State v. Gibbs, 254 Conn.
578, 588 (2000). 

262 Connecticut enacted its first statutory provision governing procedures for
investigatory Grand Juries in 1941.  State v. Rivera, 250 Conn. 188, 203 (1999); see
Public Acts 1941, No. 158.  The provision “allowed the proceedings, testimony and
final report to be made public in discretion of the trial court.”  Id. at 203-04.  In 1985,
the existing provisions governing grand jury procedures were significantly expand-
ed in order to “streamlin[e] the grand jury process, increase[e] the accountability
and openness of such investigations and expand[ ] public access to the findings and
records.  Id. at 204.  Public access to grand jury materials was further increased in



ings.263 The target was not permitted to attend.264 The act
provided that the investigatory grand jury would meet in
secret proceedings, and upon his conclusion, issue a report,
either sealed or not, as decided.  Many disputes over such
procedures on the issue of transcripts, the role of counsel and
the publication of the final report resulted in amendments of
the act, which today constitutes §§54-47a to 54-47g of the
General Statutes.  Like the Hayes grand jury, the new inves-
tigatory grand jury does not file a charging document.  If a
criminal charge is filed, it is in the form of an information
filed by the state’s attorney.

The court proceeding for a hearing in probable cause, now
mandatory in capital cases, plus the creation of the new one-
man grand jury, has resulted in the non-use of the old eight-
een-person grand jury. But the statutory basis for the eight-
een-person grand jury still exists by virtue of §54-45 of the
General Statutes.

Between 1941 and May 26, 1983,265 both the Lung-type
grand jury and the statutory, one-person investigatory grand
jury were available in Connecticut, the former for murder
cases, the latter for investigation of any other crime.  Since a
murder charge made after May 26, 1983, cannot be used to
obtain an indictment, but must proceed by hearing in proba-
ble cause and since a one-person grand jury is easier to obtain
and less expensive, the Lung-type grand jury lies dormant
and most think it is dead. But as Mark Twain said long ago,
“rumors of my death have been greatly exaggerated.”266

Under current law in Connecticut, “[t]he Superior Court may,
when necessary, order a grand jury of eighteen electors.”267
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1987 and 1988, when the legislature added provisions that gave state’s attorneys
easy access to records and transcripts of the proceedings and provided for public
acess to grand jury findings in many cases.  See Public Acts 1987, No. 87-350, § 5;
see also Public Acts 1988, No. 88-345.  Amendments to the provisions made in 1988
and 2003 also expanded the number of requirements that a judge or attorney was
required to meet in order to have his application for a grand jury proceeding con-
sidered.  See Public Acts 1998, No. 98-48, § 2; Public Acts 2003, No. 03-273, § 1.

263 See Public Acts 1941, No. 158.  
264 Id.
265 See supra note 49; CONN. GEN. STAT. § 54-45(b).
266 Available at http://en.wikipedia.org/wiki.Mark Twain (last visited on July

11, 2006).
267 CONN. GEN. STAT. § 54-45(b).



Over one hundred years ago, the authors of a famous tome
detailing the judicial and civil history of Connecticut “regret-
ted that the old grand jury [which made presentments in court
charging crimes and] . . . was capable of becoming so effi-
cient an instrument for investigating and relieving abuses
should so nearly die out of our judicial system.”268 Those
“regrets” may have been remedied by the introduction of the
one-person investigatory grand jury—progressing in stages
from the original “directions” designed for the “good for
nothing rascal,” Peter Lung, who tangled with Chief Justice
Zephaniah Swift in 1815.
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268 LOOMIS & CALHOUN, supra note 35, at 173.  “The old power…is almost for-
gotten, and the grand jury of the present time commonly contents itself with the
endorsing a no-true bill or not a no-true bill upon the indictment prepared by the
State’s Attorney.”  The authors are describing the situation at the time of the writing
in 1895.  The end of the indicting capital grand jury and the creation of the one-man
grand jury most certainly would have modified the author’s “regret.”
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