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2006 DEVELOPMENTS
IN CONNECTICUT BUSINESS ENTITY LAW

BY ERNEST M. LORIMER*

This article will discuss developments in 2006 relating to
Connecticut business entities: corporations, limited liability
companies, limited partnerships, limited liability partner-
ships, general partnerships and statutory trusts.

I. SECRETARY OF THE STATE’S OFFICE

It is again useful to set the stage by examining the number
of entities formed under Connecticut law or qualified to
transact business in Connecticut. The following table sets
out these statistics:1

Entities Created Total Number of
ENTITY in 2006 Entities at Y/E

Corporation Domestic 3,149 95,286
Foreign 2,464 30,231

LLC Domestic 22,584 159,649
Foreign 1,912 10,235

LP Domestic 50 9,988
Foreign 183 2,555

LLP Domestic 78 905
Foreign 16 153

Statutory Domestic 159 1,560
Trust Foreign 9 65

These numbers are in line with last year’s data, and con-
tinue to demonstrate the overwhelming preference to form
new entities as limited liability companies.
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* Of the Stamford Bar.
1 These numbers were obtained from the Commercial Recording Division of the

Secretary of the State’s office.



A. Backlog
There continued to be no backlog for filings with the

Commercial Recording Division other than for paper filings
of annual reports. Approximately 46,000 annual reports were
filed online in 2006. This favorable situation stands in con-
trast to that of Delaware, where significant year-end delays
occurred.

Note also, that it is now possible to obtain certificates of
legal existence online as well.

II. STATUTORY DEVELOPMENTS

The 2006 legislative sessions made a few improvements in
the statutory framework for Connecticut entities.

First, PA 06-68 adopted amendments to the Model
Business Corporation Act in the area of director’s conflicting
interest transactions and similar self-interested situations.
Specifically, it revised the definition of what constitutes a
conflicting interest transaction and clarified the procedures
by which a subset of the board can approve such a transac-
tion. It also clarified the process of obtaining approval of
indemnification and advancement of expenses of a director,
and of dismissal of a derivative action. It also clarifies what
constitutes a “corporate opportunity” and the process by
which a director can receive clearance to proceed with such
an opportunity on his or her own. These changes are useful
but incremental improvements, and of course there is value in
maintaining the stock and nonstock corporate laws in line
with the Model Business Corporation Act provisions as they
evolve. However, Connecticut corporations that have written
these procedures into their bylaws or into codes of conduct or
codes of ethics should now consider revising those provisions
to avoid having two sets of rules to follow, one statutorily
imposed and the other self-imposed.

Second, PA 06-57 addressed a gap that had been created
in the ability of general and limited partnerships to convert to
limited liability companies. Because this gap illuminates a
significant trap for practitioners, it is worth exploring in some

110 CONNECTICUT BAR JOURNAL [Vol. 81



detail. As can be seen from the statistics above, the limited
liability company form is the preferred form for most entities.
In 1994, the Connecticut Limited Liability Company Act,2

which had gone into effect the prior year, was amended to
allow general partnerships formed under the Uniform
Partnership Act3 to convert to limited liability company
form.4 By implication, a general partnership formed prior to
the adoption of the Uniform Partnership Act in 1961 could
not convert into a limited liability company. When the
Uniform Partnership Act (1994)5 was adopted effective July
1, 1997, this conversion section of the Connecticut Limited
Liability Company Act was revised to refer to this new act
instead of the prior Uniform Partnership Act. At the same
time, the applicability of the Uniform Partnership Act (1994)
provisions was transitioned, so that after January 1, 2002 it
governed all partnerships.6 Until January 1, 2002 it applied
only to partnerships formed after July 1, 1997 or those that
elected to adopt its provisions early.7 Together these changes
had the unintended effect of enlarging the class of general
partnerships apparently not authorized to convert into a lim-
ited liability company form to include all those formed under
the prior Uniform Partnership Act, even though these part-
nerships were once eligible to convert to a limited liability
company form. Public Act 06-57 cured this situation by
allowing the conversion of partnerships formed or governed
by the Uniform Partnership Act (1994), and also validated
any conversions by any general partnerships after July 1,
1997.8 Thus any general partnership can now convert into a
limited liability company form.9

A similar situation existed for limited partnerships, which
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2 CONN. GEN. STAT §§ 34-100 to 34-242.
3 CONN. GEN. STAT §§ 34-39 to 34-81 (repealed effective July 1, 1997).
4 CONN. GEN. STAT § 34-199(a).
5 CONN. GEN. STAT §§ 34-300 to 34-399.
6 CONN. GEN. STAT § 34-398(b).
7 CONN. GEN. STAT § 34-398(a).
8 There remains the hypothetical category of general partnerships formed prior

to the adoption of the Uniform Partnership Act in 1961 which converted after 1994
and before July 1, 1997; these are not validated.

9 Conversion is only authorized for domestic partnerships.



can be divided into three classes: those formed prior to 1961,
those formed between 1961 and October 1, 1979, and those
formed on or after October 1, 1979. The first category con-
tinues to be governed by Chapter 609 of the General
Statutes,10 since repealed, unless a limited partnership elects
to be governed by the Uniform Limited Partnership Act as it
became effective in 1979 (which also causes it to be ‘formed’
under it).11 The second category continues to be governed by
the Uniform Limited Partnership Act as it stood in 1979
before it was amended, unless a limited partnership elects to
be governed by the amended version (which also causes it to
be “formed” under it).12 The third category is both formed
under and governed by the Uniform Limited Partnership Act,
as amended in 1979. This third category can clearly convert
into a limited liability company form. It is probably also the
case that limited partnerships in the second category may
convert into a limited liability company form, because they
also were formed under the Uniform Limited Partnership Act
provisions (just not the version in effect today). A limited
partnership in the first category can only convert if it first
elects to be governed by the Uniform Limited Partnership
Act. It is not clear why in PA 06-57 the conversion provi-
sions were made retroactive to all general partnerships, vali-
dating conversions that took place while the gap was in
effect, but not made retroactive to all limited partnerships
with similar validating action. Perhaps the class of pre-1961
limited partnerships is too small. Still, one can envision the
possibility that pre-1961 limited partnerships exist that have
converted into limited liability form without first electing to
be governed by the Uniform Limited Partnership Act.

This all might seem to be vanishingly unimportant, except
that as will be seen below in the case of Brennan v. Lehn, the
issue of the applicability of provisions in the current statute
books to existing entities is very much alive.
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10 CONN. GEN. STAT § 34-1 to 34-8.
11 CONN. GEN. STAT § 34-38(a).
12 CONN. GEN. STAT § 34-38(c).



III. CASE LAW DEVELOPMENTS

A. Corporations
McCarthy v. State Five Industrial Park13 involved an inter-

esting effort to pierce the corporate veil. There the
Commissioner of Environmental Protection and the Town of
Hamden had obtained a judgment (apparently involving
injunctive relief) against an individual and five corporations
he controlled. Allegedly this judgment was not satisfied, so
the plaintiffs then brought an action to enforce the judgment
against a sixth corporation, not a party to the original action
but allegedly controlled by the individual, on a theory of
“reverse-piercing” the corporate veil.14 The complaint then
went on to seek to enforce the judgment against the majority
shareholder of the sixth corporation on a theory of piercing
the corporate veil. The reverse-piercing down from one
shareholder to the corporation and up from that corporation
to a different shareholder were claimed on the basis of both
the identity theory (loosely, that one is the alter ego of the
other) and the instrumentality theory (loosely, that one is
dominated by the other). By a motion to dismiss, the defen-
dants argued that it violated due process to proceed against
them with respect to a prior judgment in a case to which they
were not party, and also that a corporation could not be the
alter ego of two shareholders at the same time. As to both
claims, the court concluded that the evidence could show that
all three were alter egos of each other, and that would satisfy
both the due process and the identity theory issues. Of
course, it is the case that one could pierce the corporate veil
upwards to two shareholders who disregarded the separate
existence of the corporation, but the combination of going
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13 40 Conn. Law Rptr. No. 23, 850, No. CV 054015888, 2006 WL 829684
(Conn. Super. Ct. March 15, 2006).

14 “Reverse-piercing” refers to the rarely used, and not universally accepted,
theory by which an entity is made liable for the obligations of its shareholder. See
Litchfield Asset Management Corp. v. Howell, 70 Conn. App. 133 (2002). There
reverse-piercing was employed against two limited liability companies to make
them liable for a money judgment against a member. It states a charging order
against the member’s interest would have been “fruitless”, because the limited lia-
bility companies were not making distributions. Reverse-piercing presents obvious
issues with respect to the entity’s own creditors and any other owners.



down to the corporation from one shareholder on an identity
theory and then back up to another shareholder on an identi-
ty theory does seem logically inconsistent. As the court
seems to conclude in dealing with the motion to dismiss, per-
haps it is for the evidence to establish whether the sharehold-
ers are actually alter egos of each other.15

B. Partnerships
Brennan v. Brennan Associates16 is one of a series of deci-

sions dealing with the messy fallout from the death of a key
principal in several real estate entities. In his will, the
deceased principal expressed an interest in having two rela-
tives purchase his business interests, and following that direc-
tion the principal’s estate sold his interest in a partnership to
an entity created by the two relatives. One of the other part-
ners objected.

Under the Revised Uniform Partnership Act, the death of
a partner would constitute a dissolution of the partnership, as
would the transfer by a partner’s estate of the estate’s trans-
ferable interest in the partnership, both of which events
would trigger the mandatory buyout provisions contained in
the Act. The court, analyzing the provisions of both the
Revised Uniform Partnership Act and the partnership agree-
ment, concluded that the agreement allowed the estate to
exercise all of the powers of the deceased partner, including
management rights, but that the estate could only transfer the
economic interest to the new entity, and then only if all part-
ners consented (which consent was not to be unreasonably
withheld). The result, initially, was a continuing partnership
in which the estate held management rights but another enti-
ty might have the economic rights, a state of affairs that could
not long endure. It did not. Following trial, the court issued
an extensive memorandum of decision that details the ran-
corous relationships of the parties.17 The heavily fact-based
decision concluded that the objecting partner should be dis-
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15 The court notes that the two shareholders here were allegedly married.
16 41 Conn. Law Rptr. 248, 2006, No. X10NNHCV054015873, 2006 WL

1230089 (Conn. Super. Ct. April 19, 2006).
17 Brennan v. Lehn, No. X10UWYCV044010222, 2006 WL 2949111 (Conn.

Super. Ct. September 28, 2006).



sociated from the partnership under Connecticut General
Statutes Section 34-355(5)(C) as engaging in conduct that
made it not reasonably practicable to carry on the business in
partnership with him, and that it was unreasonable for him to
withhold consent to the transfer by the estate of the econom-
ic interest in the partnership to the two relatives. Presumably,
with the objecting partner now dissociated from the partner-
ship, the path was clear for the entity owned by the two rela-
tives to become a full partner. However, the court was not
done though. In a subsequent decision,18 the question was
whether the judicially dissociated partner had agreed to have
the dissociation proceeding also deal with the value to be
paid to the dissociated partner, rather than follow the buyout
provisions of Connecticut General Statutes Section 34-362.
Those buyout provisions set out a valuation process similar to
a dissenter’s appraisal right in the Connecticut Business
Corporation Act, but are provisions that can be altered in the
partnership agreement because they are not listed among the
nonwaivable provisions in Connecticut General Statutes
Section 34-303. The court declined to conclude that state-
ments by the parties in court amounted to an agreement to
waive the buyout provisions.

C. Limited Liability Companies
In Goldberg v. Winogradow,19 a judgment creditor sought

to execute on the debtor’s interest in a limited liability com-
pany by having the debtor’s membership interest turned over
to it. The court in denying the request noted that the charg-
ing order provisions of Connecticut General Statutes Section
34-171 permit charging a member’s economic interest, but
not transferring the entire membership interest. The court
apparently went on to allow the turnover of the debtor’s per-
centage interest in payments made to the limited liability
company, which seems questionable, although the circum-
stances seemed to be that these were indirect payments for
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18 Brennan v. Lehn, No. X10UWY054010222, 2006 WL 3759280 (Conn.
Super. Ct. December 8, 2006).

19 No. CV000093186, 2006 WL 3041979 (Conn. Super. Ct. October 12, 2006).



the debtor’s services.

One theme in last year’s survey article was the particular
problem of piercing the corporate veil in the case of a single-
member limited liability company. This was touched on in
Connecticut Light & Power Co. v. Westview Carlton Group,
LLC,20 where the corporate veil of a single-member limited
liability company was pierced under the instrumentality the-
ory. The first element of that theory is to establish such a
level of control over the entity that the entity has no separate
mind, will or existence of its own. The court observed “[The
single member] was in total control of all of the operations of
[the limited liability company] and made all of the deci-
sion[s] concerning finances, policy and business practices. . .
[The member’s] control and domination of all of the affairs
of [the limited liability company] was such that, as to this
obligation, [the company] had no separate mind, will or exis-
tence of its own.” The same can be said of any single-mem-
ber limited liability company, however, and it should be the
case that more is required to establish this element. The court
observed that there were no federal tax returns filed, but of
course for federal tax purposes the entity is disregarded and
there are no separate returns. Here there were other missing
records, the single member was not a credible witness at trial,
and there looked to be funds redirected to the single-member
that could have satisfied the obligations at issue, under cir-
cumstances that suggest a fraudulent conveyance. The lesson
continues to be that it is prudent to operate a single-member
limited liability company in a way that leaves a considerable
paper record of its separate identity, even though it is not
required by the Connecticut Limited Liability Company Act.

Where such a separate identity can be demonstrated there
are palpable advantages. In Woldeyohannes v. K&K of
Hartford, LLC,21 the plaintiff attempted to pierce the corpo-
rate veil of a limited liability company to reach its two mem-
bers. The members were able to demonstrate that they acted
at all times as managing members and did not act in any way
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20 No. CV020469715, 2006WL 3719484 (Conn. Super. Ct. December 6, 2006).
21 No. 7276, 2006 WL 1133891 (Conn. Super. Ct., April 24, 2006).



outside the scope of their capacities as managing members,
and by doing so were dismissed as defendants on summary
judgment.

Brennan v. Lehn,22 yet another aspect of the rancorous
breakup discussed above, deals with two interesting issues,
one of which is a holding about the interpretation of an LLC
operating agreement, and the other of which is a rather sur-
prising and thought-provoking interpretation about the appli-
cability of amendments to the Connecticut Limited Liability
Company Act to existing limited liability companies. In this
case, an operating agreement was executed on May 16, 1997
creating a limited liability company with two original mem-
bers and allowing for additional members. The operating
agreement contained one section which provided that, on the
death of a member, the company would have the option to
repurchase the interest of the deceased member. Another sec-
tion provided that the company would be dissolved upon the
death of a member unless there were at least two remaining
members and a majority in interest of the remaining members
elected to continue the operations of the company. When one
member died, the question was put whether the remaining
member could cause the company to purchase the interest of
the estate of the deceased member and continue the entity in
existence or whether the entity was dissolved because it no
longer had two members.23 The court held that the dissolu-
tion provision prevailed and required dissolution of the limit-
ed liability company. The single remaining member could
not cause the company to repurchase the deceased member’s
interests and continue in operation because there would no
longer be two remaining members.

The language of the operating agreement conforms to the
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22 No. X10UWYCV054010237, 2006 WL 1577598 (Conn. Super. Ct. May 17,
2006).

23 It is interesting to note that, in the case of the partnership battle described
above, the estate of the deceased partner became a partner under the terms of the
partnership agreement. Here, under the operating agreement, the partner’s estate did
not became a member but was only authorized to exercise the deceased member’s
rights for purposes of settling the estate. Had the agreement allowed the estate to be
a member, there would have been two members and the limited liability company
might not be required to dissolve.



language of the Connecticut Limited Liability Company Act
as it stood until May 27, 1997, when the Act was amended to
permit single-member limited liability companies.24 Since
the operating agreement was not amended to conform to this
change, one can follow the conclusion that the operating
agreement itself required the company to be dissolved. If the
court stopped there, one could take the decision as a lesson in
the double-edged practice of repeating statutory language in
an entity’s constituting documents, whether it be in an operat-
ing agreement of a limited liability company or the charter
and bylaws of a corporation. In some cases it is desirable that
the entity remain bound by the former rule and in some cases
it is desirable that the entity have the flexibility of the new
rule. A practitioner brought in to advise the limited liability
company after the change in the Connecticut Limited
Liability Company Act might well have suggested conform-
ing the language of the operating agreement to the amended
statute, in which event the provisions would no longer be in
conflict and the repurchase right could have been given effect.

But the court did not stop there. In extensive dicta, the
court suggested this limited liability company could never
exist as a single-member limited liability company, even if
the operating agreement did not require two members. The
court cited Connecticut General Statutes Section 55-3, which
generally provides that amendments to the General Statutes
creating new obligations or affecting substantial rights shall
not be given retrospective effect unless the legislature clearly
expresses an intention to the contrary. In the absence of evi-
dence of such an intention, the court observed that the
amendment allowing single-member limited liability compa-
nies must be given only prospective application, so that “dis-
solution would occur by operation of the [Connecticut
Limited Liability Company Act] in effect at the time of the
execution of the [operating agreement].” The court thus sug-
gests that an amendment to the Connecticut Limited Liability
Company Act would be considered to have retrospective
effect if it applied to existing entities from the effective date

118 CONNECTICUT BAR JOURNAL [Vol. 81

24 PA 97-70, § 2, amending CONN. GEN. STAT § 34-101(a) and making con-
forming changes.



forward. It is possible to read this as implying that if the
operating agreement were amended after the date of the
statutory amendment to permit a single-member, it could
continue as a single-member because the amendment could
be considered re-execution of the operating agreement and,
implicitly or explicitly, adoption of the amended provisions.
If so, it is not clear what the point of the dictum then is.
Accordingly, Brennan may suggest that a limited liability
company formed prior to May 27, 1997 cannot ever become
a single-member limited liability company and will forever
be governed by the requirement to have a minimum of two
remaining members, even if it were to amend its operating
agreement to permit existence with a single member. By
implication, other substantive amendments to the
Connecticut Limited Liability Company Act, unless adopted
with language negating the presumption of Connecticut
General Statutes Section 55-3, may also only have effect on
entities formed after the amendment.

This is likely to come as a surprise to practitioners, whose
approach to the Connecticut Limited Liability Company Act
and the other entity statutes may be to treat them in a manner
comparable to the corporation statutes, which are presump-
tively applicable to existing entities. There are two issues
exposed by Brennan. The first is a constitutional question,
not discussed in Brennan, of whether the legislature has the
power to amend the entity statutes as to existing entities, the
legacy of the Dartmouth College25 case. One resolution of
the Dartmouth College problem is for the entity statutes to
contain a reservation of the power to amend or repeal the
statutes as to existing entities, an approach that all states have
adopted in the corporation statutes for over a hundred years.
The Connecticut Business Corporation Act, like its predeces-
sors, expressly reserves the power to amend the corporation
statutes. See Connecticut General Statutes Section 33-997a.26
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25 Trustees of Dartmouth College v. Woodward, 4 Wheaton 518 (1819). There
a corporate charter was considered to be a contract, and a state statutory provision
changing the charter deemed violative of the Contracts Clause of the U.S.
Constitution and therefore void.

26 Similar provision applies to nonstock corporations. See CONN. GEN. STAT §
33-1289.



The number of active corporations that were formed prior to
these reservations is thought to be small.27 One can contrast
the Uniform Limited Partnership Act, which specifically
steps around a Contracts Clause issue for the 1961 and 1979
amendments by providing that those amendments do not
have to apply to existing entities unless a limited partnership
opts into them,28 or provides that existing contracts will not
be impaired.29 However, there is no general reservation of a
right to amend. There is no reservation in the Uniform
Partnership Act (1994) either, although its provisions now
apply to all partnerships. Similarly the Connecticut Limited
Liability Company Act does not contain a reservation of a
right to amend, although it states that amendments shall not
be construed to impair contractual obligations.30 This calls
into question whether the General Assembly has the consti-
tutional authority to amend the entity statutes (other than the
corporation statutes) as to existing entities.31

The second question addressed in Brennan is whether
amendments to the entity statutes are intended to apply to
existing entities. The Connecticut Business Corporation Act
expressly provides that amendments will apply to existing
corporations, Connecticut General Statutes Section 33-995,
so resort to the rule of construction in Connecticut General
Statutes Section 55-3 is not necessary. The 1961 and 1979
amendments to the Uniform Limited Partnership Act are
treated expressly. The applicability of other amendments is
not so rigorously defined. As an example, mergers and con-
solidations of limited partnerships were authorized in 1993
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27 MODEL BUSINESS CORPORATIONACTANNOTATED 17-5 (Third Edition 2002). The
number would be smaller still if the view is taken that an amendment adopted under
a statute that has a reservation of rights constitutes acceptance of the reservation.
Compare Article IX, Section 2 of the Delaware Constitution, which requires such a
corporation to accept the provisions of the Constitution and thus the provisions of
the general statutes that reserve the right to amend, as a condition to amending its
certificate of incorporation.

28 See CONN. GEN. STAT § 34-38.
29 See CONN. GEN. STAT §§ 34-36 and 34-38b.
30 See CONN. GEN. STAT §§ 34-242(d).
31 Compare Section 18-1106 of the Delaware Limited Liability Company Act,

Section 17-1108 of the Delaware Revised Uniform Limited Partnership Act and
Section 15-107 of the Delaware Revised Uniform Partnership Act, which set out
express reservations of rights to amend.



amendments, and there might be a question whether limited
partnerships formed prior to 1993 can make use of the provi-
sions authorizing limited partnerships to merge or consoli-
date.32 Similarly, the Uniform Partnership Act (1994) has
explicit transition provisions which make it applicable to all
partnerships, but the status of subsequent amendments is not
so clear.

The Connecticut Business Corporation Act supplies an
extensive set of default rules that allow it to operate with lit-
tle or no additional contractual agreements. While extensive
customization is possible, it is not necessary. In addition,
when customized contractual agreements are employed, they
are usually in the form of agreements among shareholders
rather than embedded in the certificate of incorporation or
bylaws, and thus changes in the corporation statute are less
likely to upset existing contractual expectations. The exten-
sive changes effected by the adoption of the Connecticut
Business Corporation Act in 1994 were thought to have this
possible effect, and so in addition to a long-deferred effective
date to permit entities to adjust to its provisions, explicit sav-
ings language was inserted to protect contractual arrange-
ments and key voting assumptions.33 Here, presumptive
retroactive effect is appropriate. Partnerships, limited part-
nerships and limited liability companies, by contrast, are
much less creatures of statute and much more creatures of
contract.34 Here the agreement of partnership or operating
agreement is far more likely to address particular business
arrangements, and statutory amendments could introduce
unwanted changes. Thus, some may feel, it is desirable for
amendments not to be applicable to existing entities, but even
here most would think existing entities could, if they chose,
adopt the amended provisions.
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32 See CONN. GEN. STAT §§ 34-33a to 34-33f.
33 See CONN. GEN. STAT § 33-601(b) (preserving charter and bylaw provisions

valid when adopted), CONN. GEN. STAT §§ 33-797(f), 33-817(j) and 33-831(h) (pre-
serving voting provisions) and CONN. GEN. STAT §§ 33-776(d) (preserving indem-
nification pursuant to prior mandatory and exclusive indemnification provisions).

34 See, for example, CONN. GEN. STAT § 34-242(a): “it is the policy of [the
Connecticut Limited Liability Company Act] to give maximum effect to the princi-
ple of freedom of contract.”



On balance, the approach of the Connecticut Business
Corporation Act is preferable. The General Assembly should
clearly reserve the power to amend all the entity statutes, even
as to existing entities. Amendments should apply to existing
entities but existing contractual provisions valid when entered
into should be preserved. The dicta in Brennan, even if cor-
rect as a matter of statutory interpretation, and assuming it
implies amendments do not apply to existing entities, is not
the outcome that was intended when single-member limited
liability companies were authorized or when mergers of lim-
ited partnerships were authorized. This all suggests that
urgent attention should be given to whether changes should be
made to the entity statutes making explicit that amendments
will be applied, and were always intended by the legislature to
apply, to existing entities.

IV. CONCLUSION

There were fewer developments regarding Connecticut
business entities in 2006 than in 2005, but some of those
developments suggest further housekeeping is required with
regard to Connecticut’s business entity statutes.
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2006 SURVEY OF DEVELOPMENTS
IN CIVIL LITIGATION

BY JACK G. STEIGELFEST*

This survey reports on developments in civil litigation,
particularly in the areas of civil procedure and contracts.
Developments in torts are surveyed in a separate article.

I. CIVIL PROCEDURE

A. Jurisdiction
The Supreme Court continues to dispose of a significant

number of cases before it on the basis that the lower court
lacked jurisdiction to entertain the action or the parties, for a
variety of reasons.

Several opinions address whether a plaintiff has an inter-
est sufficient to establish standing to bring an action. In one
long-running dispute, the Court in West Farms Mall, LLC v.
Town of West Hartford1 held that taxpayer status would not
support standing absent a showing that the expenditure would
result in an increase in the plaintiff’s taxes or a misappropri-
ation of funds. In a decision pertaining to serial killer
Michael Ross, the Court held in Missionary Society of
Connecticut v. Board of Pardons and Paroles2 that a religious
association lacked standing to compel the defendant to adopt
regulations controlling the commutation of death sentences.
Parents have standing to assert that their children were
deprived of the constitutional right to conflict-free represen-
tation in a parental termination proceeding, under the stan-
dards for standing set forth in In re Christina M.3
Two cases discuss whether the interests of lessees, or

almost lessees, will support standing. In Wesley v. Schaller
Subaru, Inc.,4 the Court held that a lessee had standing to
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2 278 Conn. 197, 896 A.2d 809 (2006).
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4 277 Conn. 526, 893 A.2d 26 (2006).



seek reformation of a lease to include an additional lessee,
thereby forcing the lessor to accept obligations in favor of the
additional lessee, even though the lessor could potentially
seek reimbursement from the additional lessee. In Moutinho
v. Planning & Zoning Commission,5 the Court held that an
oral agreement to enter a lease created a sufficient interest in
the potential lessee to appeal a zoning ruling.

Additional cases address whether a party has standing to
intervene in an action. In AvalonBay Communities, Inc. v.
Zoning Commission of Town of Stratford,6 a split Court held
that the citizen intervention provision of the Connecticut
Environmental Protection Act permits a town to intervene
before its own zoning commission. A public interest organi-
zation seeking to intervene in order to advocate against same-
sex marriage did not fare as well in Kerrigan v.
Commissioner of Public Health,7 in which the Court held that
the issue had no adequate effect on the members of the organ-
ization to support intervention as of right and further upheld
the discretion of the lower court to deny permissive interven-
tion. The Court further clarified that standing is to be deter-
mined on the basis of the claims, without the use of testimo-
ny or other evidence.

A number of cases address the subject matter jurisdiction
of the courts, continuing a general trend toward an expansive
view of subject matter jurisdiction, even if other doctrines
may limit the power of the court to act. For example, in Fedus
v. Planning & Zoning Commission,8 the Court held that
improper execution of a writ or citation may compromise
personal jurisdiction, but does not affect the lower court’s
subject matter jurisdiction. Similarly, the failure to name an
indispensable party in an election case did not affect subject
matter jurisdiction in Bauer v. Souto.9 In McBurney v.
Cirillo,10 the Court concluded that the failure to notify inter-
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5 278 Conn. 660, 899 A.2d 26 (2006).
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STAT. §22a-19).
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ested parties does not affect the subject matter jurisdiction of
the lower court; a later decision reversed that portion of
McBurney holding that, although the lower court had subject
matter jurisdiction, it lacked the power to enter a judgment.11
In Reiner, Reiner and Bendett, PC v. The Cadle Co.,12 the
Court held that a forum selection clause implicates neither
subject matter jurisdiction nor personal jurisdiction; a party
must appear and assert the clause in order to enforce it.

By contrast, in Commissioner of Transportation v. Rocky
Mountain, LLC,13 the Court confirmed that the failure to
exhaust administrative remedies does implicate the subject
matter jurisdiction of the courts. The Court similarly con-
cluded that a planning and zoning commission lacks jurisdic-
tion over an application when the applicant’s notice fails to
describe the property adequately in City of Bridgeport v.
Planning & Zoning Commission of the Town of Fairfield.14
Four decisions discuss whether a claim is moot. In Private

Healthcare Systems, Inc. v. Torres,15 the Court held that an
appeal from an arbitration decision reinstating a doctor is
mooted by the doctor’s voluntary resignation. The opposite
result was reached in Cox v. Aiken,16 in which the Court held
that collateral consequences, namely the right to interim ben-
efits, supported the conclusion that reinstatement of an
employee did not moot his claim that his removal was
improper. Collateral consequences also prevented the expira-
tion of a six-moth domestic violence restraining order from
mooting an appeal of that order in Putnam v. Kennedy.17 In
Lichtman v. Beni,18 the Court confirmed the general observa-
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11 Batte-Holmgren v. Commissioner of Public Health, 281 Conn. 277, 914 A.2d
996 (2007). By contrast, the Court in Fullerton v. Administrator, Unemployment
Compensation Act, 280 Conn. 745, 911 A.2d 736 (2006), held that the trial court has
no authority to consider the validity of unemployment regulations on appeal from an
agency determination of eligibility under those regulations.

12 278 Conn. 92, 897 A.2d 58 (2006). The Court further stated that a marshal’s
return of service is proof of actual notice, but not jurisdictional facts other than
notice.

13 277 Conn. 696, 894 A.2d 259 (2006).
14 277 Conn. 268, 890 A.2d 540 (2006).
15 278 Conn. 291, 898 A.2d 768 (2006). The Court further discussed when to

vacate a lower court judgment when an action becomes moot.
16 278 Conn. 204, 897 A.2d 71 (2006).
17 279 Conn. 162, 900 A.2d 1256 (2006).
18 280 Conn. 25, 905 A.2d 647 (2006).



tion that the inability to provide practical relief will render a
claim moot.

B. Pleading/Motion Practice
In Vertex, Inc. v. Waterbury,19 the Court found error in the

trial court’s sua sponte dismissal of certain of the plaintiff’s
claims prior to trial. Although not explicitly framed in terms
of due process, the Court noted that legal insufficiency
should be determined in response to a pending motion, a
motion to strike or a motion for summary judgment.

Two cases are noteworthy in upholding a broad use of
motions to strike. In Violano v. Fernandez,20 the Court deter-
mined that it was proper to decide an issue of immunity in
response to a motion to strike without requiring the allegation
of a special defense or permitting discovery that might help a
plaintiff to articulate the facts necessary to avoid the claim of
immunity. The Court in Sullivan v. Lake Compounce Theme
Park21 upheld a trial court order striking a claim by an
employee against his employer based on the workers’ com-
pensation exclusive remedy rule, holding that the allegations
were insufficient to satisfy the requirement that the employer
knew that its conduct was substantially certain to cause
injury.

In Morgenbesser v. Aquarion Water Co. of Connecticut,22
the Court upheld the granting of summary judgment enforc-
ing a restrictive covenant, holding that summary judgment is
proper on a contract where the language of the contract is
clear. Summary judgment procedure was also addressed in
Doe v. Petersen,23 in which the Court held that a lower court
is obligated to decide only one dispositive issue supporting
summary judgment and need not address other issues. In
Deming v. Nationwide Mut. Ins. Co.,24 the Court applied the
rules relating to the relation back of amendments to plead-
ings, upholding relation back and finding questions of fact
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19 278 Conn. 557, 898 A.2d 178 (2006).
20 280 Conn. 310, 907 A.2d 1188 (2006).
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that defeated summary judgment in a claim by insurance
agents against an insurer. In Vitale v. Zoning Board of
Appeals,25 the Court decided, in the context of a motion for
summary judgment, that the saving statute applies to permit
reinstatement of defective zoning appeals.

Two cases address the use of a writ of mandamus. In
Jalowiec Realty Associates, LP v. Planning & Zoning
Commission,26 the Court upheld the granting of a writ where
the plaintiff had a clear legal right to a mandatory duty and
no other legal remedy. The Court noted that relief must also
be equitable, a requirement mirrored in Morris v. Congdon,27
in which the Court reiterated that the writ is an extraordinary
remedy committed to the sound discretion of the court.

In Stone-Krete Construction, Inc. v. Eder,28 the Court held
that the requirement that a mechanic’s lien be “subscribed
and sworn to” is satisfied by a signature and a notary’s docu-
mentation that an oath was given, without an affidavit or
other articulation of the oath.

Finally, in Macomber v. Travelers Property & Casualty
Corp.,29 the Court found error in the lower court’s granting of
class certification without a full investigation into the facts
necessary to support the decision and where the available facts
did not support the factors necessary to establish certification.

C. Statutory Interpretation
A number of cases contrasted when a court may and may

not look outside statutory language in order to interpret a
statute’s meaning. In Colangelo v. Heckelman,30 for example,
the Court rejected language in a prior opinion and held that
the statutory fellow employee exception to the exclusive rem-
edy rule in motor vehicle cases permits no limitation based
on the circumstances of the motor vehicle’s operation. In
Doe v. Norwich Roman Catholic Diocesan Corp.,31 the Court
refused to look to legislative history in making the distinction
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25 279 Conn. 672, 904 A.2d 182 (2006)(applying CONN. GEN. STAT. §8-8(q)).
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between procedural statutes such as statutes of limitations
that apply retroactively and substantive statutes that usually
do not. The decision in Mortgage Electronic Registration
Systems, Inc. v. White32 stands for the proposition that a
statute should be held to change the common law only to the
extent specifically provided.

By contrast, the Court held in Asylum Hill Problem
Solving Revitalization Association v. King33 that the rule pro-
hibiting recourse to information outside the language of the
statute does not apply at all when the question is whether to
imply a cause of action from a Connecticut statute. The rule
was not used in Graff v. Zoning Board of Appeals of Town of
Killingworth34 to determine whether a statute is void for
vagueness where its meaning is ascertainable from existing
case law and leading authorities. Where there is ambiguity,
the rule does not apply; thus the Court was free to look to out-
side sources to interpret the meaning of the statute of limita-
tions for certain workers’ compensation claims in Ricigliano
v. Ideal Forging Corp.,35 and to interpret the meaning of the
word “any” in the statute authorizing citizen intervention in
environmental protection cases in AvalonBay Communities,
Inc. v. Zoning Board of Town Stratford.36 Although it was not
explicit, the Court further appeared to find ambiguity in the
meaning of administrative functions of the judicial branch in
the somewhat infamous case of Clerk of the Superior Court
v. Freedom of Information Commission.37
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32 278 Conn. 219, 896 A.2d 797 (2006).
33 277 Conn. 238, 890 A.2d 522 (2006). Asylum Hill further applies federal law

to the interpretation of whether a federal statute implies a cause of action. In inter-
preting federal statutes, the Court has stated that federal law and particularly the
decisions of the Second Circuit Court of Appeals should be considered persuasive
for reasons of comity and consistency. See Dark-Eyes v. Commissioner of Revenue
Services, 276 Conn. 559, 887 A.2d 848, cert. denied, 127 S.Ct. 347, 166 L.Ed.2d 26
(2006); Kerrigan v. Commissioner of Public Health, 279 Conn. 447, 904 A.2d 137
(2006).

34 277 Conn. 645, 894 A.2d 285 (2006).
35 280 Conn. 723, 912A.2d 462 (2006)(interpreting CONN. GEN. STAT. §31-294c(a)).
36 280 Conn. 405, 908A.2d 1033 (2006)(interpreting CONN. GEN. STAT. §22a-19).
37 278 Conn. 28, 895 A.2d 743 (2006). The opinion is infamous not so much for

its holding but for the fact that its issuance was withheld during the pendency of
Justice Zarella’s nomination as Chief Justice, eventually dooming that nomination.
Substantively, the decision is also interesting for its distinction between current leg-
islative history, which can be useful in interpreting a statute, and subsequent testi-
mony before a legislative committee, which cannot.



Many cases continue the trend of refusing to defer to an
agency interpretation of a governing statute where the statute
has not previously been interpreted by the Court.38 In one
case, Christopher R. v. Commissioner of Mental Retard-
ation,39 the Court partly defined the scope of this doctrine,
holding that two Superior Court decisions in 22 years that did
not fully analyze the statute using all available tools were
insufficient to justify deference to the agency determination.
The Court’s refusal to defer to agency interpretations of law
similarly applies to the application of law to subordinate facts,
as contrasted with the finding of those subordinate facts.40

D. Discovery
In Wexler v. DeMaio,41 the Court articulated the require-

ments for expert disclosure in the context of a medical mal-
practice claim. The Court held that a disclosure is adequate if
it can be reasonably understood and that Practice Book
Section 13-4 does not require separate statements as to mul-
tiple defendants where the opinions will be the same, or an
explicit link between the documents upon which the opinions
will be based and the opinions themselves. The decision in
Wexler avoids the question of whether further detail can be
mandated by a specific discovery order; the per curiam deci-
sion in Charette v. Hartford Life & Accident Ins. Co.42 may
suggest that a discovery order can require more.

In Evans v. General Motors Corp.,43 the Court upheld an
order refusing to default a defendant for fraud in the discov-
ery process, at least where the fraud was not by high-ranking
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38 See, e.g., Ricigliano v. Ideal Forging Corp., 280 Conn. 723, 912 A.2d 462
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Board of Education v. State Board of Education, 278 Conn. 326, 898 A.2d 170
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895 A.2d 743 (2006); Sikand v. Wilson-Coker, 276 Conn. 618, 888 A.2d 74 (2006).

39 277 Conn. 594, 893 A.2d 431 (2006).
40 Compare Blakeslee v Platt Bros. & Co., 279 Conn. 239, 902 A.2d 620

(2006)(no deference for incorrect application of law to facts or inferences illegally
or unreasonably drawn), with Tauro v. Commissioner of Motor Vehicles, 279 Conn.
280, 901 A.2d 1186 (2006)(deference to agency regarding issues of credibility).
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42 277 Conn. 424, 892 A.2d 938 (2006).
43 277 Conn. 496, 893 A.2d 371 (2006).



officers in the corporation, the fraud was timely disclosed by
defense counsel and the plaintiffs had an opportunity to
reopen discovery. The Court upheld the award of $556,000 in
attorneys’ fees and costs as a sanction, but stated that dis-
missal should be reserved to where a party has shown an
improper disregard of the Court’s authority.

In Barry v. Quality Steel Products, Inc.,44 the Court held
that, on remand, discovery may be limited to matters that
could not have been discovered or disclosed in the first trial,
as a reasonable means for limiting duplicative discovery.

In Board of Education v. Tavares Pediatric Center,45 the
Court concluded that a Rhode Island administrative proce-
dure was not a civil action within the scope of General
Statutes Section 52-263 authorizing the issuance of subpoe-
nas for taking depositions for use in civil actions outside the
state. The Court granted a motion to quash and for a protec-
tive order directed to the subpoenas.

E. Evidence
In the past year, the Supreme Court issued a variety of

decisions addressing application of the Code of Evidence,
both substantive and procedural. The Court also addressed
the effect of evidence, or its absence, in certain scenarios.

Procedurally, a looming question may be that identified in
State v. Sawyer,46 where the Court discussed whether it, or
any other court, has the power to decide evidentiary issues in
a way that potentially conflicts with the Code of Evidence
adopted by Superior Court Judges as a whole. A Code of
Evidence Oversight Committee exists to recommend changes
to the Rules Committee of the Superior Court that keep the
Code fresh and address potential conflicts,47 but particular
circumstances may arise in a given case that could not be
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anticipated by its drafters or revisers. The other major proce-
dural news comes from Carlson v. Waterbury Hospital,48 in
which the Court reiterated the very broad powers of the trial
court to entertain and decide motions in limine regarding the
admission or exclusion of anticipated evidence.

Other decisions deal with the admissibility of evidence. In
Dinan v. Marchand,49 the Court accepted the Dead Man’s
Statute50 as an exception to the Code of Evidence and held
that the Statute contains no requirement that the statement of
the deceased be something he could have said in court had he
been alive; rather, the Statute’s application is driven by its
policy of leveling the playing field by allowing the deceased
to speak from beyond the grave. The Court applied the rule
that subsequent remedial repairs are admissible in negligence
actions when relevant to an issue other than liability,
although the other issue is not easily discernible in Smith v.
Town of Greenwich.51 In Barry v. Quality Steel Products,
Inc.,52 the Court observed that the jury should not have
access during deliberation to exhibits that were used for
demonstrative purposes only. Barry also contains the holding
that an expert may not testify that photographs of tests he
requested are fair and accurate portrayals when he did not
personally observe the testing. Expert issues were addressed
in Duffy v. Flagg,53 where the Court held that the experience
of a physician is not relevant to the issue of informed consent,
and in Prentice v. Dalco Electric, Inc.,54 where the Court held
that an expert could not be permitted to testify that wind
could knock over a ladder without the Court exercising its
gatekeeper role in a Porter hearing55 as to the scientific basis
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48 280 Conn. 125, 905 A.2d 654 (2006).
49 279 Conn. 558, 903 A.2d 201 (2006).
50 CONN. GEN. STAT. §52-172.
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(1998), articulates the standards for the admission of expert testimony in
Connecticut and the trial court’s role as a gatekeeper in excluding testimony that has
the veneer of expertise but which is more likely to prejudice or confuse rather than
assist the jury.



for the testimony. Although a criminal case, State v Kirby56
addresses issues commonly found in civil cases, including
the holdings that a statement may qualify as a spontaneous
utterance if made within 30 minutes of the event without
intervening communication and that a statement relevant to
diagnosis and a by-product of substantive medical activity
satisfies the medical treatment exception to the rule barring
hearsay evidence.

The effect of evidence, or rather its absence, motivated the
Court’s decision in Rizzuto v. Davidson Ladders, Inc.57 to rec-
ognize a new tort based on intentional spoliation of evidence
where the spoliator’s conduct had the purpose and effect of
preventing the plaintiff from fulfilling his burden of proof of
an underlying cause of action. In Carrano v. Yale-New Haven
Hospital,58 the Court held that the plaintiff’s evidence of loss
of earning capacity in a wrongful death case was insufficient
to support an award unless the plaintiff produces sufficient
evidence, in some form to permit the jury to take into account
the necessary deductions for personal living expenses and
taxes. In Considine v. City of Waterbury,59 the Court held that
a provision of a building code not in existence at the time of
construction and therefore inapplicable to the building was
nevertheless admissible as relevant to the standard of care in a
negligence action. Finally, in Edmands v. Cuno, Inc.,60 the
Court observed that admissions in the pleadings were ade-
quate to support judgment without other evidence.

F. Trial
The Court commented on a variety of issues relating to

procedure at trial in the past year, starting with the right to a
jury trial. In Edmands, the Court held that, where there is no
right to a jury trial, such as in an equitable action, the failure
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56 280 Conn. 361, 908 A.2d 506 (2006). Similarly, State v. George J., 280 Conn.
551, 910 A.2d 931 (2006)(petition for certiorari filed), is interesting for its holding
regarding the admissibility of testimony from a witness who had been hypnotized
and the prohibition of gender-based peremptory challenges by the defendant.

57 280 Conn. 225, 905 A.2d 1165 (2006).
58 279 Conn. 622, 904 A.2d 149 (2006).
59 279 Conn. 830, 905 A.2d 70 (2006).
60 277 Conn. 425, 892 A.2d 938 (2006).



of the other side to file a motion to strike the jury claim does
not entitle the plaintiff to a jury.61 In Evans v. General
Motors Corp.,62 the Court held that there is a right to a jury
trial in an action under the Uniform Trade Secrets Act
because the action is similar to one that would have been
tried to a jury at the time of the adoption of the Connecticut
Constitution in 1818. Addressing jury selection in Carrano v.
Yale-New Haven Hospital,63 the Court held that, in the
absence of exhaustion of a party’s own peremptory chal-
lenges, of a request for additional challenges and of evidence
of a biased juror, that party cannot establish harm in a trial
court’s grant of additional peremptory challenges to its oppo-
nent.

The decision in Jackson v. Water Pollution Control
Authority of City of Bridgeport64 includes the observation
that the trial court has the authority to limit the scope of final
argument to prevent comment on facts not in evidence, to
prevent speculation, and to prevent influence by improper
matter. The filing of a request to charge was held insufficient
in Lin v. National R.R. Passenger Corp.65 to apprise the trial
court of error in the specific language used by the trial court
in charging on the subject of the request; the party must
object to the erroneous language.

Under the standards articulated in Right v. Breen,66 a trial
court should enter a defendant’s verdict in a negligence case
where the plaintiff can establish breach of duty but not cau-
sation of damages; the plaintiff is not entitled to a judgment
for nominal damages and costs. Finally, in Simms v.
Chaisson,67 the Court rejected federal law limiting fee
awards in cases in which a plaintiff is awarded only nominal
damages and held that an award of $20 in nominal damages
would support an attorneys fee award of $65,286.80 in a
racial harassment case.
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61 Id. at 435-37.
62 277 Conn. 496, 893 A.2d 371 (2006)(applying CONN. GEN. STAT. §35-50).
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II. CONTRACTS

A. General Contract Law
In the past year, the Supreme Court confronted a variety of

efforts to avoid contractual obligations, with various results.

In two cases, the Court applied its recent determination68

that public policy invalidates contract clauses that exculpate
a person for liability for his own negligence. In Reardon v.
Windswept Farms, LLC,69 the Court applied the Hanks fac-
tors to invalidate a release and indemnity agreement relating
to horseback riding. In Brown v. Soh,70 the Court adopted a
blanket rule that exculpatory agreements are invalid in an
employment context, holding that such an agreement cannot
prevent a professional race car instructor from suing a stu-
dent, fellow driver and car manufacturer for injuries sus-
tained in the course of his employment.

Public policy was also at issue in Deming v. Nationwide
Mut. Ins. Co.,71 in which the Court held that a clause in an
employment agreement resulting in forfeiture of deferred
compensation if the employee engages in post-employment
competition is in effect a covenant not to compete that is
enforceable only if reasonable.

In Leisure Resort Technology, Inc. v. Trading Cove
Associates,72 the Court discussed the plaintiff’s option of
seeking either rescission and restitution or affirmative dam-
ages for fraudulent inducement to contract, but not both. The
Court affirmed in McBurney v. Cirillo73 that the existence of
a mutual mistake that will void a contract is a question of
fact. In Wesley v. Schaller Subaru, Inc.,74 the Court conclud-
ed that a car dealership is not the agent of a lease finance
company to which the lease was assigned in determining the
existence of a mutual mistake in the preparation and execu-
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69 280 Conn. 153, 905 A.2d 1156 (2006).
70 280 Conn. 494, 909 A.2d 1156 (2006).
71 279 Conn. 745, 905 A.2d 623 (2006).
72 277 Conn. 21, 889 A.2d 785 (2006).
73 276 Conn. 782, 889 A.2d 759 (2006)(abrogated on other grounds by Batte-

Holmgren v. Commissioner of Public Health, 281 Conn. 277, 914 A.2d 996 (2007)).
74 277 Conn. 526, 893 A.2d 26 (2006).



tion of the lease documents. In D’Angelo Development &
Construction Co. v. Cordovano,75 the Court held that the doc-
trine preventing the enforcement of illegal contracts did not
apply to a contract not in compliance with the New Home
Construction Contractors Act, the implementation, but not
the purpose, of which violated the law. In Moutinho v.
Planning & Zoning Commission,76 the Court held that the
statute of frauds is not a defense that can be used by third par-
ties to attack the effectiveness of a contract. Where a contract
has been breached due to accident or mistake, the doctrine of
equitable nonforfeiture will support reinstatement, but the
Court held in CL&P Co. v. Lighthouse Landings, Inc.77 that
equitable nonforfeiture does not apply in instances of willful
misconduct or gross negligence.

In Vertex, Inc. v. City of Waterbury,78 the Court discussed
the difference between contracts implied in fact (actual
agreements determined by conduct) and contracts implied at
law (where unjust enrichment mandates payment even in the
absence of an actual agreement). In Montoya v. Montoya,79
the Court found reversible error in the trial court’s failure to
apply a contract provision stating that both parties had draft-
ed the agreement and thus abrogating the usual rule that the
contract would be construed against its drafter. In Edmands v.
Cuno, Inc.,80 the Court reviewed the contract between a man-
ufacturer and distributor, finding insufficient control to estab-
lish a franchise governed by the Connecticut Franchise Act.
Finally, Gianetti v. Siglinger81 contains no particular note-
worthy statement of the law, but is nevertheless noteworthy in
holding that a physician is bound by the terms of an agree-
ment with a health maintenance organization and his
attempts to bill patients for sums beyond that agreement con-
stitute both a breach of contract and a violation of the
Connecticut Unfair Trade Practices Act.
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75 278 Conn. 239, 897 A.2d 81 (2006)(interpreting CONN. GEN. STAT. §20-417a
et seq.).

76 278 Conn. 660, 899 A.2d 26 (2006)(interpreting CONN. GEN. STAT. §52-550).
77 279 Conn. 90, 900 A.2d 1242 (2006).
78 278 Conn. 557, 898 A.2d 178 (2006).
79 280 Conn. 605, 909 A.2d 947 (2006).
80 277 Conn. 425, 892 A.2d 938 (2006)(applying CONN. GEN. STAT. §42-133e).
81 279 Conn. 130, 900 A.2d 520 (2006).



B. Arbitration Agreements
In State v. Philip Morris, Inc.,82 the Court held that

whether an issue is arbitrable under a contract clause is, in the
first instance, an issue for the arbitrators, not the court. The
arbitrators are not required to apply collateral estoppel in the
course of an arbitration, per LaSalla v. Doctor’s Associates,
Inc.83 In Socha v. Bordeau,84 the Court observed that where
an arbitration submission is limited, the award will not be res
judicata with respect to an issue that was not part of the lim-
ited submission.

Several cases address attempts to overturn an arbitration
award. The attempt was successful in City of Bridgeport v.
The Kasper Group, Inc.,85 where the arbitration panel had
refused even to hear evidence of corruption in the City and
that refusal substantially prejudiced the other side. In Alexson
v. Foss,86 the court noted that the bias sufficient to vacate an
award cannot be established by adverse rulings and articulat-
ed the narrow scope of manifest disregard for the law that
will support such a result. In Economos v. Liljedahl Bros.,
Inc.,87 the Court held that where the law is unclear, the arbi-
trators could not possibly have manifestly disregarded it and
further observed that in an unrestricted submission, there is
no review for mere errors of fact or law. This last holding can
be compared to the de novo review of issues of law applied
in review of compulsory arbitration in Kinsey v. Pacific
Employers Ins. Co.88

C. Insurance Agreements
In Nazami v. Patrons Mut. Ins. Co.,89 the Court held that a

certificate of insurance, commonly required or requested as
proof of insurance, does not provide rights to the certificate
holder, at least where the certificate states that it is issued for
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86 276 Conn. 599, 887 A.2d 872 (2006).
87 279 Conn. 300, 901 A.2d 1198 (2006).
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information purposes only and does not provide such rights.

A number of decisions in the past year address uninsured
motorist issues. In Kinsey v. Pacific Employers Ins. Co.,90 the
Court held that the 12 point type requirement for insurance
policies does not apply to informed consent forms used to
choose the amount of uninsured motorist coverage in an auto-
mobile policy. In Gormbard v. Zurich Ins. Co.,91 the Court
upheld a provision in a specialty automobile policy limiting
uninsured motorist coverage to use of or occupancy in the
vehicle, where the traditional rule is that uninsured motorist
coverage follows the person, not the vehicle. In Enviro
Express, Inc. v. AIU Ins. Co.,92 the Court held that an unin-
sured motorist coverage payment applied toward the retained
limit of the tortfeasor’s umbrella policy. The regulations
excluding a government-owned vehicle from the definition of
uninsured motor vehicle were upheld in Giglio v. American
Economy Ins. Co.,93 in which the Court also clarified that the
Connecticut Insurance Guaranty Act shifts liability from the
Guaranty Association to another insurer only where that
other insurer has coverage.

The Guaranty Association fared no better in the two other
decisions considering its exposure. In Connecticut Insurance
Guaranty Association v. Fontaine,94 the Court held that con-
tractual ambiguities should be interpreted against the
Guaranty Association when it is statutorily obligated to
assume the obligations of an insolvent insurer, even though
the Guaranty Association was not the drafter of the agree-
ment. And in Connecticut Insurance Guaranty Association v.
State,95 the Court concluded that the State was entitled to
recover from the Guaranty Association on a workers’ com-
pensation lien in a State employee’s suit against a third party,
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90 277 Conn. 398, 891 A.2d 959 (2006)(interpreting CONN. GEN. STAT. §38a-
336(a)(2)).

91 279 Conn. 808, 904 A.2d 198 (2006).
92 279 Conn. 194, 901 A.2d 666 (2006).
93 278 Conn. 794, 900A.2d 27 (2006)(interpreting CONN. AGENCIES REGS. §38a-

334-6).
94 278 Conn. 779, 900 A.2d 18 (2006). The Court concluded that damages for

bodily injury include recovery for loss of consortium. See Galgano v. Metropolitan
Prop. & Cas. Ins. Co., 267 Conn. 512, 838 A.2d 993 (2004).

95 278 Conn. 77, 896 A.2d 747 (2006).



where the lien would not have been recoverable by a work-
ers’ compensation insurer that waived its rights to subrogate
against the State.

Finally, in Middlesex Mut. Assur. Co. v. Vaszil,96 the Court
further articulated the scope of the doctrine preventing sub-
rogation by a property insurer against a tenant, holding that
lease provisions stating that the tenant will not cause damage
and will be responsible for damage were not the express right
to subrogation required to support recovery by an insurer
against the tenant.

CONCLUSION

Connecticut’s highest court continues to reach and decide
interesting issues developing and clarifying procedure and
substance in the area of civil litigation. I hope this survey will
aid in identifying recent changes in the law and provide the
starting point for more intensive research.
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2006 CONNECTICUT REAL PROPERTY
LAW DEVELOPMENTS

BY EDWARD V. O’HANLAN*

I. INTRODUCTION

This article highlights the 2006 decisions from the
Connecticut Supreme Court (“Supreme Court”) and
Connecticut Appellate Court (“Appellate Court”) in the area
of real property law. “Real property law” includes matters
concerning eminent domain, zoning, conveyances, wetlands
and other environmental issues, easements, common interest
ownership, real estate brokers, leasing, adverse possession,
real property liens, and sovereign immunity. Where the
author has discerned a “trend,” new development or impor-
tant land use practice pointer, the article notes that fact.
However, given the breadth of topics discussed, an in-depth
analysis or discussion of every case is beyond the scope of
this article. Further, this article could not reach the many
more decisions of the Superior Court, essentially the “first
responder” authority on real property issues, that are issued
but not published.

II. SIGNIFICANT APPELLATE DECISIONS

The significant decisions are as follows:

A. Eminent Domain
In 2006, the Supreme Court dealt with fewer issues of

eminent domain than in past years, principally refining the
law regarding valuation. In Albahary v. City of Bristol,1 the
Supreme Court upheld the Appellate Court’s conclusion that
it was appropriate to include a property’s pre-taking environ-
mental injury in the valuation of the taking. In Commissioner
of Transportation v. Rocky Mountain LLC,2 the Supreme
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Court upheld the trial court’s valuation of an easement for
commercial billboards. Specifically, it held that the bill-
boards constitute personal property, which is not subject to
condemnation. The Court also held that future billboard busi-
ness income, while a factor in valuing the easement itself, is
not separately compensable.3

The Supreme Court heard one case involving economic
development agencies, Maritime Ventures LLC v. City of
Norwalk.4 The Supreme Court affirmed the Appellate
Court’s and trial court’s decisions that a redevelopment
agency has no duty to integrate non-substandard properties
into its redevelopment plan when the plan already does not
permit the uses exercised by that property.5 The Court fur-
ther held that the redevelopment agency, in amending its
development plan, as distinct from adopting a new plan, is
not required to make a new finding of blight.6

In Farina v. Modzelewski,7 the Appellate Court affirmed
the trial court’s decision that a taking by the State was more
akin to a partial sale because it was not disputed that the par-
ties were left with the same parcel of real property, and that
only rights of access to one particular street had been affect-
ed. In City of Norwich v. Styx Investors in Norwich, LLC,8 the
Appellate Court remanded the judge trial referee’s damages
award of $20,000 because the judge refused to consider the
assemblage theory that the condemndee had advanced. The
judge trial referee refused to consider that theory after con-
cluding that there was no evidence of any real effort to assem-
ble adjoining lots.9 However, the Appellate Court held that,
even if the trial court were correct, proof that assemblage
would be undertaken is not required; rather, upon a finding
that “it was likely” assemblage would occur, the trial court
could assess the highest and best use of separate parcels.10
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B. Zoning
Zoning law again provided the bulk of real property cases

that the Supreme Court and Appellate Court heard in 2006.
This is remarkable in light of the fact that most of these cases
did not reach the appellate level as of right, but by certifica-
tion. Further, of the eighteen cases mentioned here, many
were transferred to the Supreme Court pursuant to Practice
Book Chapter 65.11 These cases cross a broad spectrum of
issues, and do not lend themselves to categorization.
Nevertheless, it appears that zoning law in Connecticut will
continue to be scrutinized and refined on appeal in years to
come.

In Jalowiec Realty Associates v. Planning & Zoning
Commission,12 the Supreme Court affirmed the appropriate-
ness of the remedy of mandamus for a zoning commission’s
failure to act within the mandatory statutory time frames in
General Statutes Section 8-7d13 for decision on zoning appli-
cations. However, see the discussion, infra, of an Appellate
Court decision regarding application of these time frames.14

In City of Bridgeport v. Planning & Zoning Commission,15
the Supreme Court ruled that the notice requirement under
General Statutes Section 8-3(b)16 for zone change applica-
tions is both jurisdictional and requires strict compliance.
Adopting the reasoning of two earlier Appellate Court
cases,17 the Supreme Court found that a notice’s reference to
maps on file in other town hall offices did not constitute suf-
ficient notice, and sustained the appeal.18

In Fedus v. Planning & Zoning Commission,19 the
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11 PRACTICE BOOK §§ 65-1 and 65-2. Of note, in Stone-Krete Constr., Inc. v.
Eder, 280 Conn. 672 (2006), the appeal was transferred to the Supreme Court upon
motion of the Appellate Court, rather than upon that of the parties or by direction of
the Supreme Court.

12 278 Conn. 408 (2006).
13 CONN. GEN. STAT. § 8-7d (2005).
14 Cammarota v. Planning & Zoning Comm’n, 97 Conn. App. 783 (2006).
15 277 Conn. 268 (2006).
16 CONN. GEN. STAT. § 8-3(b) (2005).
17 Bombero v. Planning & Zoning Comm’n, 17 Conn. App. 150 (1988); Lauver

v. Planning & Zoning Comm’n, 60 Conn. App. 504 (2000).
18 City of Bridgeport, 277 Conn. at 276.
19 278 Conn. 751 (2006).



Supreme Court reviewed the history of its 1987 Simko20 deci-
sion and the subsequent amendment of General Statutes
Section 8-8(b),21 and reversed the dismissal of an appeal that
failed to name the municipal clerk in the citation, even
though the municipal clerk was served.22 Then, in a subse-
quent decision, Vitale v. Zoning Board of Appeals,23 the
Supreme Court explained Fedus in reaffirming the principle
that zoning appeals are creatures of statute and that service of
process requirements must be strictly observed. In Vitale, the
Supreme Court held that service of process for appeal from a
municipal zoning board on July 15, 2003 was governed by
General Statutes Section 8-8(f)(1),24 which required service
on the chairman and clerk of the defendant board, and not by
General Statutes Section 52-57(b)(5)25 which applies to
appeals taken after October 1, 2004.26 The plaintiff in Vitale
had served only the town clerk.27

In Moutinho v. Planning & Zoning Commission,28 the
Supreme Court addressed statutory and classical aggrieve-
ment. First, it reiterated earlier holdings that the owner of a
property that is the subject of the application, even if he is not
a party to the application, can nevertheless claim to be statu-
torily aggrieved.29 Second, the Supreme Court adopted the
reasoning of a 1991 Appellate Court decision30 holding that,
when the evidence clearly establishes the existence of an oral
agreement and the intent of the parties to abide by that agree-
ment, “a substantial and legitimate interest” in the property
exists so as to meet the first prong of the test for classical
aggrievement.31 The Supreme Court rejected the idea that
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20 See Simko v. Zoning Bd. of Appeals, 205 Conn. 413 (1987), aff’d on reh’g
en banc, 206 Conn. 374 (1988).

21 CONN. GEN. STAT. § 8-8(b)(1987) [now CONN. GEN. STAT. § 8-8(f)(1) (2005)].
22 Fedus, 278 Conn. at 779.
23 279 Conn. 672 (2006).
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25 CONN. GEN. STAT. § 52-57(b)(5) (2005).
26 Vitale, 279 Conn. at 680.
27 Id. at 674.
28 278 Conn. 660 (2006).
29 Id. at 671.
30 DeBonaventura v. Zoning Bd. of Appeals, 24 Conn. App. 369, cert. denied,

219 Conn. 903 (1991).
31 Moutinho, 278 Conn. at 666.



the contract at issue, even though violative of the statute of
frauds, could not serve to establish aggrievement as a matter
of law.32

In Campion v. Board of Alderman,33 the Supreme Court
reversed the Appellate Court and expressly found that
planned developed districts, like floating zones, are among
the legitimate zoning choices the City of New Haven may
exercise pursuant to its 1925 Special Act. In Graff v. Zoning
Board of Appeals,34 the Supreme Court addressed the theory
of implicit accessory uses, in holding that pets may be regu-
lated as an accessory use on residential property. The
Supreme Court held that the ZBA’s decision that owning
more than four dogs was not a permissible accessory use was
a clarification of, not a substantive change in, the zoning reg-
ulation,35 and that the zoning regulation regarding accessory
uses was not unconstitutionally vague for not addressing pets
specifically.36

In Clifford v. Planning & Zoning Commission,37 the
Supreme Court reversed the trial court and remanded the case
for further proceeding based upon the trial court’s denial both
of a motion to add information to the return of record and,
subsequently, of a motion to introduce evidence in addition to
the contents of the record. Justice Borden, writing after
reconsideration en banc, found it significant that, while the
Zoning Commission was not required to hold a public hear-
ing on the matter, its decision not to hold a public hearing
nevertheless precluded the plaintiff from offering informa-
tion in any context until the two motions that the Superior
Court denied.38 The decision contains a discussion helpful
for the practitioner of the standard whether evidence outside
the record was “necessary for equitable disposition of the
appeal,”39 as required by General Statutes Section
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32 Id. at 670.
33 278 Conn. 500 (2006).
34 277 Conn. 645 (2006).
35 Id. at 666.
36 Id. at 672-75.
37 280 Conn. 434 (2006).
38 Id. at 448.
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8-8(k)(2),40 and of the analysis of an implicit “accessory
use,” under the liberal standard when the zoning commission
has not stated on the record a basis for its determination.41

This aspect of the decision directly referenced the Supreme
Court’s earlier discussion of “accessory use” in Graff v.
Zoning Board of Appeals.42
The Supreme Court considered the distinction between

the administrative and legislative functions of a zoning board
in the context of a local regulation requiring special excep-
tion permit appeals to go first to the zoning board of appeals
in Jewett City Savings Bank v. Town of Franklin.43 On behalf
of the Court, Justice Zarella stated that, while special excep-
tion review requires the exercise of discretion as to whether
the standards set forth in local zoning regulations have been
met, such review is nevertheless administrative in nature
because it is an essential part of the enforcement of local reg-
ulations.44 Therefore, a local regulation requiring an appeal
to the local zoning board of appeals before the Superior
Court may review it is valid.45

In Hayes Family Limited Partnership v. Planning &
Zoning Commission,46 the Appellate Court upheld the dis-
missal of the plaintiff’s appeal on statute of limitations
grounds. The Appellate Court explained the distinction
between General Statutes Section 8-8(r),47 which provides a
one-year limitations period for notice defects beginning
January 1, 1999, and the previous validating acts, which were
intended to cure similar defects retrospectively.48 Further,
the Appellate Court distinguished between the severity of
jurisdictional defects that arise from legislative provisions
and those that arise from constitutional provisions.49
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40 CONN. GEN. STAT. § 8-8(k)(2) (2005).
41 Clifford, 280 Conn. at 451.
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46 98 Conn. App. 213 (2006), cert. denied, 281 Conn. 903 (2007).
47 CONN. GEN. STAT. § 8-8(r) (2005).
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In Cammarota v. Planning & Zoning Commission,50 the
Appellate Court addressed application of the mandatory time
frames for zoning applications under General Statutes
Section 8-7d.51 Specifically, on November 19, 2003, the day
the public hearing onApplicant’s subdivision application was
due to open, Applicant sent a letter to the Commission
requesting the matter be continued to December 17, 2003.52

Again, on December 17th, after the Commission had again
published notice, Applicant sent another notice asking that
the matter be continued to the January, 2004 agenda; the
Commission granted the request and scheduled the hearing
for January 21, 2004. On January 16, 2004, the Commission,
this time on its own behest, informed the Applicant that the
January 21 public hearing was cancelled and would be
rescheduled because notice had not been published. On
February 4, 2004, the Applicant sent a letter claiming that
“more than 65 days had passed since the application’s receipt
and therefore the subdivision was automatically approved.”
The Commission disagreed, scheduled the hearing for
February 18th, and, when the Applicant did not appear,
closed the hearing. On March 25, after a brief discussion, the
Commission voted to deny the Application, which decision
was thereafter published.53

Judge Dipentima, writing for a unanimous panel of the
Appellate Court, reasoned that the reading of the notice, the
receipt and consideration of letters requesting a continuance,
and the vote to continue the hearing, taken together, consti-
tuted commencement of the hearing and extensions by the
Applicant of the hearing, even though the Applicant was
never present.54 Further, the Appellate Court interpreted the
65-day extension provision allowed in General Statutes
Section 8-7d55 to be separate from the 35 days required for
the public hearing to be concluded, unless extended.56
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50 97 Conn. App. 783, cert. denied, 280 Conn. 941 (2006).
51 CONN. GEN. STAT. § 8-7d (2005).
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Therefore, the Appellate Court concluded that the commis-
sion had 100 days in which to hold the public hearing, and
that by closing the hearing on February 18, 2004, only 91
days had elapsed from the date of commencement.57

In Andrews v. Planning & Zoning Commission,58 the
Appellate Court addressed the authority of a planning com-
mission to enact a subdivision regulation that required all
proposed streets to connect to an existing road in that town.
The trial court had nullified the regulation as outside of the
commission’s authority under General Statutes Section
8-25.59 The Appellate Court examined Section 8-25 in detail
and upheld the trial court,60 noting that no connection
between the enabling statute and the regulation at issue had
been demonstrated.61

In Trumbull Falls LLC v. Planning & Zoning
Commission,62 the Appellate Court considered a special
exception regulation that prohibited planned residential devel-
opments to be located closer than one mile from each other.
The specific issue was whether the one-mile requirement was
to be measured “as the crow flies” or by available road dis-
tance.63 If by the former, the planned residential district was
too close, whereas, if by the latter, it was permitted.64 By
analogy to a number of criminal and civil statutes and cases in
Connecticut prohibiting certain conduct within specific dis-
tances of schools, churches or residential areas, as well as by
citing to cases in other jurisdictions on the same issue, Judge
Schaller wrote that the more plausible interpretation of the
regulation was by the direct line, or “as the crow flies.”65

The Appellate Court in Dean v. Zoning Commission66
reversed the trial court and held that the Coastal Management

146 CONNECTICUT BAR JOURNAL [Vol. 81

57 Id. at 795.
58 97 Conn. App. 316 (2006).
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Act67 “did not allow a zoning commission to deny a site plan
based on the potential negative impact the proposed develop-
ment would have on a water-dependent non-conforming use
by a neighbor.”68 The Appellate Court concluded that the
Coastal Management Act does not authorize a commission to
subordinate the interests created by valid property rights to
those of an illegal use, in this case, a marina, and remanded
the case with instructions to sustain the appeal.69

The Appellate Court issued two decisions detailing the
standard of review for classical aggrievement in administra-
tive appeals. The first, Goldfisher v. Connecticut Siting
Council,70 upheld the Superior Court’s dismissal of the plain-
tiff’s administrative appeal for failure to establish classical
aggrievement. The Appellate Court recited in detail how the
plaintiff’s claims of diminution in value and enjoyment were
speculative, vague, and without any basis in fact.71 The sec-
ond decision, Hayes Family Limited Partnership v. Planning
& Zoning Commission,72 upheld the plaintiff’s claim to clas-
sical aggrievement in a case that involved challenge to
amendment of a floating zone which, without the amend-
ment, would have suited in all other respects the large parcel
owned by plaintiffs. Judge Rogers reasoned that the required
“specific personal and legal interest” was demonstrated
because the amendment altogether precluded the applicabili-
ty of the floating zone to plaintiff’s property73

In Gevers v. Planning & Zoning Commission,74 the
Appellate Court discussed the burden that a plaintiff bears
when challenging approval of a special permit application.
The Appellate Court unanimously concluded that the trial
court had substantial evidence before it supporting the com-
mission’s finding, and that it did not abuse its discretion in
excluding evidence outside the record.75 Further, and of par-
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ticular interest, is Judge Lavery’s discussion76 rejecting
plaintiff’s claim that the successful appeal overturning the
approval by the town inland wetlands agency rendered the
zoning decision on the same development proposal invalid as
in violation of the “sequencing” requirement of General
Statutes Section 8-3(g).77 Judge Lavery found that, notwith-
standing the fact that the wetlands decision was overturned
on substantive, as distinct from procedural, grounds, the fact
that there was a final decision in the hands of the zoning com-
mission when it acted made its decision valid.78

The Appellate Court considered the jurisdiction of the
Commissioner of Environmental Protection and that of
municipalities providing harbor management in DiPietro v.
Zoning Board of Appeals,79 and upheld a cease and desist
order to a dock owner who had doubled the number of boats
approved by the town harbor management commission. The
property owner claimed that the Commissioner of
Environmental Protection had exclusive authority to regulate
conduct waterward of the mean high water mark, thus pre-
venting enforcement of any municipal regulation affecting
use of docks.80 The Appellate Court described the statutory
scheme for harbor management81 and concluded that local
jurisdiction is concurrent with that of the Commissioner of
Environmental Protection, and that property owners must sat-
isfy both state and municipal regulatory authority.82

In Vine v. Zoning Board of Appeals,83 the Appellate Court
reversed the judgment of the trial court upholding the grant
of a variance by a zoning board of appeals. In a 2-1 decision,
the Appellate Court found that a zoning regulation preventing
land from being used for its greatest economic potential does
not, by itself, create the unusual type of financial hardship
necessary to justify a variance.84 Judge Schaller’s majority
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opinion, joined by Judge Gruendel, and Judge McLachlan’s
vigorous dissent,85 provide a thoughtful analysis of the com-
peting issues in this case, which the Supreme Court has
already decided to review.

C. Conveyances/Partitions
The Supreme Court and Appellate Court in 2006 did not

roam far from established common-law principles in deci-
sions dealing with conveyances and partition actions.

In Socha v. Bordeau,86 the Supreme Court overturned
summary judgment in a property dispute over ownership of
land beneath Gardner Lake in the town of Bozrah. Writing
for a unanimous Court, Justice Palmer distinguished between
the concepts of title and possession as affecting available
legal and equitable remedies for trespass.87

In Old Farms Associates v. Commissioner of Revenue
Services,88 a decision involving conveyance tax, the Supreme
Court overruled the Commissioner of Revenue Services, who
sought to impose conveyance tax liability on the combined
value of a two-transaction process in which a lot was pur-
chased and then, by separate contract, improved by con-
structing a house.89 The Supreme Court reviewed the lan-
guage of General Statutes Section 12-494(a)90 and ruled that
plaintiff’s novel contract structure, while perhaps not envi-
sioned by the legislature or Commissioner in drafting the tax
laws, was neither irrational nor a sham.91 Therefore, the con-
veyance tax could only be imposed on the transaction for the
unimproved lot, and not upon the value of the lot as improved
with a house.92

In Wright v. Mallet,93 the Appellate Court considered a
partition action brought by one party to a romantic relation-
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ship who had received a quitclaim deed to an undivided one-
half interest in land of his partner, creating a tenancy-in-com-
mon. The facts revealed that the deed was properly executed
and recorded; that the parties never married or had even been
engaged; and that the party seeking partition had contributed
no funds to the purchase of the property.94 After a hearing to
determine the equitable division of the sales proceeds, the
trial court found that the party seeking partition had neither
an equitable nor a financial interest in the property because
he had neither paid for his half interest, nor proved by a pre-
ponderance of the evidence that his half interest was a gift
from the defendant.95 The Appellate Court upheld the trial
court’s conclusion, stating that Connecticut has never recog-
nized a rebuttable presumption of donative intent between an
unmarried couple.96

In Eisenberg v. Tuchman,97 the Appellate Court reviewed
the Superior Court’s partition of a 44-acre parcel in
Greenwich, Connecticut. This decision details the standard of
review for the equitable action for partition and concepts of
valuation and highest and best use.98

In Alexson v. Foss,99 the Supreme Court discussed the
favored nature of alternate dispute resolution in considering a
technical defect that was raised by the losing party in an arbi-
tration. As a result, the Court ruled that General Statutes
Section 47-28,100 an 1841 statute requiring that agreements
to arbitrate over real property be executed and recorded with
the same formality as deeds conveying real property, is not
jurisdictional in nature, but simply a “recording statute.”101

The Court concluded that failure to comply with the record-
ing statute did not invalidate the arbitration result.102
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D. Inland Wetlands/Environmental
One decision each by the Supreme Court and the

Appellate Court in the inland wetlands/environmental area
merit mention.

In AvalonBay Communities, Inc. v. Zoning Board of
Appeals,103 the Supreme Court addressed the issue of
whether a municipality could intervene under General
Statutes Section 22a-19104 to oppose a developer’s appeal to
Superior Court from the town wetlands agency’s denial of an
application to conduct a regulated activity. In a 3-2 decision,
Justice Vertefeuille, writing for the majority, found that the
“sweeping” language of Section 22a-19 allows such inter-
vention.105 The dissent, written by Justice Katz and joined by
Justice Zarella, took the position that since municipalities
have by law delegated to their wetlands agencies exclusive
authority to deal with wetlands matters, the legislature could
not have intended the town’s legislative body to intervene in
that proceeding.106

In Dlugokecki v. Vieira,107 the Appellate Court upheld the
trial court’s decision to grant a motion to strike a defamation
action brought for statements that were made during a public
hearing before a wetlands commission regarding an alleged
violation of regulations. The Appellate Court agreed that the
public hearing was a quasi-judicial proceeding, that the
allegedly defamatory statements were pertinent to the issues
before the commission, and that therefore the statements
were absolutely privileged.108

E. Common Interest Communities
In Weldy v. Northbrook Condominium Association,109 the

Supreme Court reversed the Appellate Court in a case con-
cerning the analysis of a condominium board of directors’
amendment of a bylaw and whether the amendment exceed-

2007] 2006 CONNECTICUT REAL PROPERTY LAW DEVELOPMENTS 151

103 280 Conn. 405 (2006).
104 CONN. GEN. STAT. § 22a-19 (2005).
105 AvalonBay, 280 Conn. at 415.
106 Id. at 425-33.
107 98 Conn. App. 252, cert. denied, 280 Conn. 951 (2006).
108 Id. at 259.
109 279 Conn. 728 (2006).



ed its powers so as to constitute amendment of the declara-
tion itself, which power was reserved to the unit owners. The
Supreme Court upheld the trial court’s finding that the artic-
ulation of a leash length requirement (which was not set forth
in the declaration) was consistent with the board of directors’
rule-making authority under General Statutes Section 47-
244(l)110 of the Common Interest Ownership Act (“CIOA”)
and the terms of the condominium declaration, and did not
constitute amendment of the declaration itself.111

In Sun Valley Camping Cooperative Inc. v. Town of
Stafford,112 the Appellate Court reversed the trial court for
failing to value plaintiff’s cooperative in accordance with
General Statutes Section 47-204(a)113 of the CIOA. Judge
DuPont described several theories of assessment and
explained how CIOA requires that real property constituting
the cooperative shall be taxed and assessed as a whole, and
that this value cannot be reached using a comparable sales
value of each unit as the starting point.114

F. Easements
In McBurney v. Cirillo,115 the Supreme Court discussed

how an implied easement may be created by the filing of a
map on the land records. The Supreme Court also overturned
the trial court’s finding of a prescriptive easement, based on
“tacking” of periods of time without evidence of privity
between successive land owners.116

The Appellate Court considered easements in three deci-
sions in 2006. First, in Irving v. Firehouse Associates,
LLC,117 the Appellate Court affirmed the judgment of the
trial court as to a right of way and the effect of the
Marketable Record Title Act.118 In addition to the real prop-
erty issues, the defendant claimed that the trial court lost
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jurisdiction because its decision was not issued within 120
days.119 The Appellate Court held that because this case had
been tried by an attorney trial referee, General Statutes
Section 51-183b120 does not apply. Rather, the Appellate
Court found that Practice Book Section 11-19121 applied, and
that the defendant had waived any relief because it did not
file a motion for reassignment within 14 days.122

Second, in Ruotolo v. Esposito,123 the Appellate Court
upheld the trial court’s finding that the plaintiff had acquired
a prescriptive easement and was entitled to an injunction
against the owner of the servient estate. Third, in Kosnik v.
Barton,124 the Appellate Court affirmed the trial court’s
injunction against neighbors from constructing a second
driveway over an easement the language of which allowed
utility and sewer lines only.

G. Restrictive Covenants
In Moss v. Foster,125 the Appellate Court reversed and

remanded a dispute over certain deed restrictions because the
trial court had applied the incorrect standard of proof (pre-
ponderance of the evidence) and improperly granted
landowner’s oral motion to dismiss after trial. The Appellate
Court found that the trial court should have simply deter-
mined whether plaintiff had established a prima facie case,
and that plaintiffs, in fact, had presented sufficient evidence
to meet that standard.126

In Arnold v. Hoffer,127 the Appellate Court affirmed the
trial court’s interpretation of a restrictive covenant to the
effect that there shall not be erected on the conveyed premis-
es “any building (other than a one-story garage) except a
detached dwelling house for the use and occupancy of one
family.”128 Plaintiffs claimed that, because local zoning reg-
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ulations would allow division of the parcel into two lots, a
more liberal interpretation should apply.129 The Appellate
Court applied common-law principles for interpreting restric-
tive covenants, in that the meaning and effect of the language
ought to be determined, not by the understanding of the par-
ties, but by the intent expressed in the language of the
covenant itself.130

In Henry Morganbesser v. Aquarion,131 the Supreme
Court interpreted a restrictive covenant that limited use of a
nonconforming residential lot to “water supply purposes or
purposes incidental or accessory thereto” to exclude a wire-
less communication antenna attached to a water tower.

H. Real Property Liens
Issues about mechanic’s liens occupied the field for both

courts in 2006, as follows.

In D’Angelo Development & Construction Co. v.
Cordovano,132 the Supreme Court found that the New Home
Construction Contractors Act133 is not analogous to the
Home Improvement Act134 in terms of invalidating contracts
by reason of noncompliance. Accordingly, a mechanic’s lien
was properly filed for nonpayment, and violation of the New
Home Construction Contractors Act was not a defense.135

In Stone-Krete Construction, Inc. v. Eder,136 the Appellate
Court itself moved to transfer the appeal to the Supreme
Court, which motion was granted. The issue involved whether
the requirement in General Statutes Section 49-34137 that a
mechanic’s lien be “subscribed and sworn to” had been com-
plied with.138 The mechanic’s lien contained a signature and
jurat at the end in which the plaintiff’s attorney certified that
the plaintiff had sworn to the truth of the facts set forth in the
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lien. The Supreme Court found that this was sufficient.139
While General Statutes Section 49-34140 does not define the
phrase “subscribed and sworn to,” the Supreme Court turned
to General Statutes Section 1-1(a),141 which provides for
statutory interpretation to follow “commonly approved usage
of the language,” General Statutes Section 1-2c,142 which
requires that specific language be considered in relation to
other statutes, and General Statutes Section 1-22143 regarding
the ceremony that must accompany an oath.144 The Supreme
Court found that the challenged language simply means that a
claimant executing a mechanic’s lien sign the lien at the end
and take part in an oath ceremony in which the claimant
swears to the truth of the facts set forth in the lien; further, that
there be evidence on the lien such as a jurat confirming the
administration of the oath by a Notary Public or
Commissioner of the Superior Court.145

In a mechanic’s lien foreclosure action, Fine Home-
builders, Inc. v. Perrone,146 the Appellate Court reversed the
trial court finding of lack of personal jurisdiction due to
insufficient service of process. On the facts of that case,
defendant lived in a gated compound consisting of a main
house and several outbuildings, public access to which is
guarded by a front gate and a fence, including shrubbery and
trees. The house is more than 200 feet from the front gate. A
deputy marshal attempted to serve papers on September 14,
2004 but found the gate locked. In an attempt to contact the
defendants through a call box located at the gate, she
received no response. She left the property and returned two
more times that day, again receiving no response. She then
affixed the process to the gate. The defendants received it two
days later. The Appellate Court, in a 2 1 decision, found serv-
ice to be adequate under General Statutes Section 52-
57(a),147 which allows service at “a usual place of abode,”
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without definition. The fact that the defendants received the
service and the fact that the fence and gate installed by defen-
dants impeded the marshal’s ability to reach the structure
convinced Judge Bishop and Judge Rogers that service had in
fact been proper.148 Judge McLachlan dissented.149

In Torance Family Limited Partnership v. Laser
Contracting, LLC,150 the Appellate Court found that the trial
court was in error, not because it discharged two mechanic’s
liens, but because it awarded attorneys’ fees to the property
owner and against the lienor without holding an evidentiary
hearing.151

Finally, in Rollar Construction v. Granite Rock
Associates,152 the Appellate Court upheld the trial court’s
judgment finding a mechanic’s lien invalid because it was not
filed within 90 days after the performance of services, as
required by General Statutes Section 49-33.153 It follows that
the mechanics’ lien did not relate back to the date of the work
performed so as to take precedence over mortgages that had
subsequently been filed.154

I. Sovereign Immunity
In Edward Considine v. City of Waterbury,155 the Supreme

Court set forth an extensive analysis of municipal liability
and continued to adhere to the distinction between acting in
a governmental capacity and acting in a corporate or propri-
etary capacity. Further, in finding that a municipality, in the
specific context of leasing municipal property, acts in its pro-
prietary capacity, the Supreme Court also found that the
municipality’s obligation to maintain the property did not fall
within its governmental function, but remained a proprietary
function.156 The Supreme Court also reaffirmed the element
that there must be an “inextricable link or inherently close
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connection” between the proprietary function and the alleged
negligent act.157 This decision is of particular consequence
for joint municipal-private development projects in which
municipal property is leased as part of the project.

On the issue of individual liability of municipal employ-
ees, the Supreme Court affirmed the Appellate Court’s deci-
sion in Violano v. Fernandez,158 holding that immunity issues
could be decided on a motion to strike. The conduct of
municipal employees at issue, failing to secure personal
property located on real property taken by eminent domain,
was characterized as solely discretionary in nature and there-
fore entitled to qualified governmental immunity.159

J. Adverse Possession
The Appellate Court decided at least four cases dealing

with issues of adverse possession, either as a direct claim or
in a counterclaim in response to a quiet title action. Rudder v.
Mamanasco Lake Park Association160 and Durkin Village
Plainville, LLC v. Cunningham161 demonstrate the factual
morass that these cases can involve. It is noteworthy that in
Durkin the Appellate Court upheld the trial court’s conclusion
that “all of the elements of adverse possession were lacking.”162

In Barlow v. Palmer,163 the Appellate Court upheld the
award of summary judgment because the opposing party had
submitted uncertified deposition transcripts, which the trial
court refused to accept. The Appellate Court, while noting
that Superior Court judges often differ on this issue, never-
theless found no abuse of discretion by the trial court.164

This should be a practice pointer for any Connecticut practi-
tioner opposing or filing a motion for summary judgment.

In the last case, Lisiewski v. Seidel,165 the Appellate Court
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had occasion to affirm a case it had previously remanded to
the trial court. Upon remand, the trial court ruled that the
plaintiff obtained title by adverse possession to land over
which a gravel driveway was used for more than 40 years as
a means of ingress and egress to plaintiff’s property.166 The
defendants and their predecessors, including their father and
grandfather, had never challenged the plaintiff’s use of the
gravel driveway.167

K. Landlord-Tenant
The Supreme Court reversed the Appellate Court in

Middlesex Mutual Insurance Company v. Vaszil,168 a case that
involved the issue of whether a landlord’s insurer could bring
a subrogation claim against the tenants of a single unit for fire
damage to a multi-unit building. The trial court had conclud-
ed that the language of the lease, which did not contain the
word “subrogation,” did not permit a subrogation claim.169
However, the Appellate Court in 2005 reversed and found
that certain provisions of the lease, imposing obligations on
the tenant to avoid damage, to take care of the apartment, and
to provide a security deposit, demonstrated expectations that
the tenant would be liable to the landlord, thereby making a
subrogation claim appropriate.170 In reversing, the Supreme
Court affirmed its earlier decision in DiLullo v. Joseph,171
requiring specific, express language conferring on the insur-
er the right of subrogation against a tenant in order to allow
a subrogation action. The Supreme Court further discussed
considerations of strong public policy against economic
waste and the lack of expectations of a subrogation claim in
a residential lease situation.172 It should be noted that the
Supreme Court did not rule out subrogation in a tenant lease,
but only made it subject to a more specific agreement of the
parties.173
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L. Real Estate Brokers
The real estate broker decisions issued by the Supreme

Court and Appellate Court in 2006 dealt principally with the
law of contract not different from any commercial context,
except in one instance. In Marshall Heaven v. Timber Hill,
LLC,174 the Appellate Court considered the issue of the real
estate broker as fiduciary and how that role affected the bur-
den of proof in a dispute between broker and tenant/cus-
tomer. Judge McLachlan wrote for the majority that, notwith-
standing the undisputed concession of both parties that the
broker acted as fiduciary, this fiduciary relationship did not
shift the burden of proving fair dealing to the broker and did
not raise the evidentiary standard of proof to clear and con-
vincing evidence.175 The reasoning was that not all fiduciary
relationships are alike, and when, as in the case at bar, the
dominant party is not the beneficiary of the transaction, the
burden shifting does not occur.176 This case and its discus-
sion are noteworthy for the practitioner.

M.Miscellaneous
In a unanimous decision, Simms v. Chaisson,177 the

Supreme Court found that the trial court did not abuse its dis-
cretion in awarding homeowners over $65,000 in attorneys’
fees, even though a jury had awarded them each $10 in dam-
ages. Simms sued for intimidation based upon bigotry and
bias, intention infliction of emotional distress, negligent
infliction of emotional distress.178 The facts involved a
mixed-race family that purchased residential property next
door to the defendants and were subjected to repeated and
extreme and outrageous behavior of racial bias and intimida-
tion.179 Justice Vertefeuille, in analyzing state and federal
cases dealing with attorney fee awards when low damages
had been awarded, wrote that the federal standards were not
directly applicable to Connecticut, but that, even if such stan-

2007] 2006 CONNECTICUT REAL PROPERTY LAW DEVELOPMENTS 159

174 96 Conn. App. 294 (2006).
175 Id. at 303.
176 Id. at 304.
177 277 Conn. 319 (2006).
178 Id. at 321.
179 Id.



dards were applicable, they were satisfied by the policy rea-
sons in this case.180 Specifically, Justice Vertefeuille found
that plaintiffs had been vindicated in their right “to live in the
place of one’s choice without racial harassment and intimi-
dation,” and that the “sanctity of the home has a well-estab-
lished place in our jurisprudence.”181 Further, the Supreme
Court approved the award of significant legal fees as an
incentive for attorneys to represent such litigants.182

In Robert v. Scarlata,183 the Appellate Court affirmed a
damages award of $500 for the encroachment of 105 square
feet of property for a period of five years. The Appellate
Court approved the trial court’s articulation of the law of tres-
pass, measuring the damage to be the difference between the
value before the encroachment and the value after the
encroachment.184

Kinsale, LLC v. Tombari185 contains an interesting debate
between Judge Bishop’s majority decision and Chief Judge
Flynn’s dissent over the standard of proof that must be met to
support a prejudgment attachment in the amount of $100,000
based upon conduct between neighbors that constituted a nui-
sance. This case provides some valuable practice pointers to
the land use attorney in both real property nuisance cases and
in cases using the prejudgment remedy statute.186

III. CONCLUSION

Real property law, while comprising a small percentage of
the case flow to the Appellate Court and Supreme Court, nev-
ertheless occupies a solid position in Connecticut appellate
jurisprudence. The breadth of real property issues taken up
on appeal, and the effort and thought given these issues by
the Appellate Court and Supreme Court, reflect the funda-
mental and yet dynamic role that real property law plays in a
complex.
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DEVELOPMENTS IN CONNECTICUT
CRIMINAL LAW: 2006

BY TIMOTHY H. EVERETT*

This article reviews some of the issues in criminal cases
decided by the Connecticut Supreme Court and the
Connecticut Appellate Court in 2006.1 While no case gar-
nered the popular attention given the Michael Ross case in
2005, the courts laid important groundwork in cases dealing
with the definition of criminal law and its retroactive appli-
cation, the reviewability of unpreserved claims of constitu-
tional error, the impact of the code of evidence on the judi-
ciary’s common-law authority, the standard of harmfulness
for evidentiary review, and the relation between hearsay and
the confrontation clause. Five appellate cases particularly
stand out: State v. Skakel, State v. Brunetti, State v. Sawyer,
State v. Scruggs, and State v. Kirby. Each is discussed in its
own section, along with mention of other cases that present-
ed similar issues. The rest of the article reviews some of the
other interesting criminal cases decided in 2006.

I. TURNING BACK THE CLOCK: STATE V. SKAKEL
In State v. Skakel,2 the Supreme Court affirmed the state’s

successful murder prosecution of defendant, a 40-year-old
adult, for a homicide committed in 1975 when he was a 15-
year-old juvenile. In so doing the court grappled with thorny
issues concerning the applicability of the juvenile and crim-
inal law of 1975 to a prosecution begun in 2000. The defen-
dant raised seven claims of error on appeal, chief among
which were: that his case had been improperly transferred
from the juvenile court docket to the adult criminal docket;
that the prosecution was brought outside the statute of limi-
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tations; that the prosecution engaged in misconduct in pretri-
al discovery and at final argument; and that the trial court
erred in various constitutional and evidentiary rulings on the
admissibility of evidence.3

The first major issue addressed by the Skakel court was
application of the juvenile transfer law of 1975 to a juvenile-
become-an-adult in the 25 years that passed before the state
commenced its prosecution. How does the law treat an accused
who has outgrown the protected status4 that he might have
enjoyed if arrested when still a 15-year-old juvenile? The
court found that the transfer of the case from juvenile court to
the adult criminal docket was proper despite noncompliance
with certain mandates in General Statutes Sections 17-60a and
17-66 (rev. 1975). The probation investigation prior to trans-
fer omitted the statutorily required “examination of the
‘parentage and surroundings of the child, his age, habits, and
history, and . . . also an inquiry into the home conditions, habits
and character of his parents or guardians.’”5 The court found
such statutory noncompliance to be harmless, given that the
statute’s purpose, to consider whether there existed alternative
state facilities for the juvenile “in preference to the facilities
otherwise available for the treatment and punishment of adult
offenders,” was not accomplishable for a 40-year-old defen-
dant, long out of childhood.6 The court also rejected the defen-
dant’s claim that it was error to apply transfer regulations cur-
rent in 2000 instead of 1975 state regulations that had permit-
ted alternative placements for persons over 18.7
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The second major holding in Skakel was that the prosecu-
tion of the defendant was not barred by the five-year statute
of limitations, Gen. Stat. §54-193 (rev. 1975), despite on-
point precedent from 1983, State v. Paradise,8 in which the
court had held that the five-year statute of limitations applied
to murders committed in 1975 and that the legislature’s
repeal of the statute of limitations for murder in 1976 applied
only prospectively.9 In Skakel the state argued that the court
should overrule Paradise and repudiate its underlying prem-
ise that a change in a statute of limitation is presumed not to
apply retroactively. The Skakel court agreed with the state:
Upon reconsideration, we are persuaded that Paradise was
wrongly decided. In particular, we conclude that we were
misguided in establishing a presumption that, in the absence
of a contrary indication of legislative intent, an amendment to
a criminal statute of limitations is not to be applied retroac-
tively. . . . [W]e are convinced that, with respect to those
offenses for which the preamendment limitation period has
not expired, it is far more likely that the legislature intended
for the amended limitation period to apply to those offenses.
In view of the fact that the five year limitation period of the
pre-1976 amendment version of § 54-193 had not expired
with respect to the October, 1975 murder of the victim when
the 1976 amendment to that statutory provision became
effective, we conclude that P.A. 76-35, § 1, is the operative
statute of limitations for purposes of this case.10

The precedential value of the statute of limitations holding
in Skakel might, on first consideration, appear limited since
few persons in the future are apt to be prosecuted for a mur-
der committed prior to the 1976 amendment of the statute of
limitations that is now understood to have retroactive, not just
prospective, application. But the Skakel court announced an
important, broader rule of statutory interpretation: changes in
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statutes of limitations laws are to be understood as “pre-
sumptively retroactive”11 as long as the limitations period
has not expired before the statutory change.12 The court
noted that “[i]n Paradise, we did not explain our conclusion
that §54-193 is penal in nature, and therefore that that provi-
sion must be strictly construed.”13 The Skakel court held that
the rule of strict construction of criminal statutes does not
apply to statutes of limitation because a “statutory limitation
period has nothing to do with the scope or reach of the sub-
stantive offense”14 and “because criminal statutes of limita-
tion do not define criminal conduct, establish the punishment
to be imposed or otherwise burden defendants, such statutes
are not truly penal at all.”15

The Skakel court stated that its decision resolved “a ten-
sion between our mode of analysis in Paradise and the
approach to the construction of statutes in the criminal realm
that we have employed more recently” under which “provi-
sions that, although a part of our system of criminal laws,
nevertheless carry a presumption of retroactivity.”16 In a con-
curring opinion, Justice Katz agreed with the majority hold-
ing that Paradise should be reversed, but on alternate
grounds.17 In her view, Paradise was miscast as a retroactiv-
ity case in the first place.18 Reviewing the history of mur-
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13 Id. at 676.
14 Id. at 675.
15 Id. at 676.
16 Id. at 689-90. The presumption of retroactivity may be overcome by express

statutory language. See State v. George J., 280 Conn. 551, 561-62 n. 6 (2006) (cit-
ing Skakel). Consistent with Skakel, the rule of lenity played no role in the court’s
interpretation of the statute of limitations issue in George J., where the court decid-
ed that DCF notification of police on behalf of a child in its custody was not “vic-
tim notification” so as to trigger the applicable five-year statute of limitations, which
dates from the time that the victim notifies the police. Critical to its calculation of
the five-year bar, the court held that the statute was not triggered until four days after
DCF notification when the actual victim met with police to be interviewed. Id. at
664-71. The court acknowledged that the word “victim” in other legal contexts
includes a victim’s parents or legal representative, but the court held that such a
broad gloss on the term would defeat the legislative purpose of the statute of limita-
tions governing prosecutions for sex crimes. Id. at 569-70.

17 Id. at 770-82.
18 Id. at 771-72.



der under the common law and the Penal Code, Katz found
an unexamined premise in Paradise that was false: “the
crime of murder was not subject to the statute of limitations
in effect in 1975, and, indeed, there never has been a limita-
tions period on the prosecution of murder.”19

II. UNDERDEVELOPED RECORD DOES NOT SUPPORT
GOLDING REVIEW: STATE V. BRUNETTI (II)

In State v. Brunetti (“Brunetti (II)”20), an en banc panel of
the Supreme Court issued a 4-3 decision affirming the defen-
dant’s conviction of murder. Brunetti (II) superseded the
court’s 3-2 decision issued in 2005 that had reversed the
defendant’s murder conviction (“Brunetti (I)”).21 The
changed outcome reflects the Brunetti (II) majority’s conclu-
sion that the search and seizure argument upon which the
defendant had prevailed in Brunetti (I) could not be reached
on the merits because the trial record was not adequate to
support review under the doctrine of State v. Golding,22
which established the test that governs appellate review of
unpreserved constitutional claims.23

In Brunetti (I) a plurality of the court had held that a “con-
sent search” of the defendant’s home which he shared with
his parents had violated the state constitution because the
police obtained consent from the defendant’s father but were
denied consent by the defendant’s mother.24 Brunetti (I) was
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19 Id. at 770.
20 279 Conn. 39 (2006), cert. denied, Brunetti v. Connecticut, 2007 U.S. LEXIS

2164 (U.S. Feb. 20, 2007).
21 State v. Brunetti, 276 Conn. 40 (2005). “Brunetti (I)” was featured in last

year’s Criminal Law Year in Review. T.H. Everett, Developments in Connecticut
Criminal Law: 2005, 80 CONN. BAR J. 185, 186-90 (2005).

22 State v. Golding, 213 Conn. 233, 239-40 (1989).
23 The Golding court announced a four-part test: “a defendant can prevail on a

claim of constitutional error not preserved at trial only if all of the following condi-
tions are met: (1) the record is adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the violation of a fundamental right;
(3) the alleged constitutional violation clearly exists and clearly deprived the defen-
dant of a fair trial; and (4) if subject to harmless error analysis, the state has failed
to demonstrate harmlessness of the alleged constitutional violation beyond a rea-
sonable doubt. In the absence of any one of these conditions, the defendant’s claim
will fail.” (Emphasis in original.) State v. Golding, 213 Conn. at 239-40. See
Brunetti (II), 279 Conn. at 42 n.1.

24 Brunetti (I) also held that the defendant’s motion to suppress his statements to
police as fruits of the “consent” search of his home should have been granted. The



especially interesting because Justice Katz concurred in the
result on federal constitutional grounds that presaged the
United States Supreme Court’s subsequent decision in
Georgia v. Randolph.25 In Brunetti (I), Justice Palmer had
strongly dissented,26 arguing that the record was inadequate
to support review under State v. Golding.
In Brunetti (II), Justice Palmer’s analysis prevailed and the

court held that the record for review was inadequate to sus-
tain review under Golding. The court described the tension
between the need to raise a claim at trial so that it may be
addressed then and the need to avail defendants of a remedy
on appeal for constitutional error that is evident in the
record.27 The Brunetti (II) court affirmed the vitality of
Golding review, but emphasized that an adequate record is
the sine qua non of such appellate review.28
The majority in Brunetti (II) held that it was inappropriate

to use the court’s appellate authority to review the defen-
dant’s gloss on consent search doctrine for two reasons: (1)
the record did not clearly establish whether the defendant’s
mother had in fact disagreed with her husband’s decision to
consent to a police search of their home; and (2) the defen-
dant in the trial court had not claimed that a husband’s con-
sent to search was legally deficient in the absence of express
concurrence from his wife when present. The court found
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defendant was in police custody when the consent search was executed. The state
conceded that the police lacked probable cause to arrest the defendant until after the
search of his home produced physical evidence of the murder, with which the police
confronted the defendant before interrogating him. 276 Conn. at 65, 83-86.

25 Georgia v. Randolph, 126 S.Ct. 1515 (2006). See Developments in
Connecticut Criminal Law: 2005, 80 CONN. B. J. at 187-90 (discussing Katz con-
currence and Randolph).

26 276 Conn. at 86-143 (Palmer, J., dissenting).
27 Justice Palmer wrote: “Golding is a narrow exception to the general rule that

an appellate court will not entertain a claim that has not been raised in the trial court.
The reason for the rule is obvious: to permit a party to raise a claim on appeal that
has not been raised at trial—after it is too late for the trial court or the opposing party
to address the claim—would encourage trial by ambuscade, which is unfair to both
the trial court and the opposing party. Nevertheless, because constitutional claims
implicate fundamental rights, it also would be unfair automatically and categorical-
ly to bar a defendant from raising a meritorious constitutional claim that warrants a
new trial solely because the defendant failed to identify the violation at trial.
Golding strikes an appropriate balance between these competing interests: the
defendant may raise such a constitutional claim on appeal, and the appellate tribu-
nal will review it, but only if the trial court record is adequate for appellate review.”
(Citation omitted; emphasis added.). 279 Conn. at 55.

28 Id. at 55 n.27.



that the defendant’s mother’s refusal to sign a consent to
search form did not necessarily mean that she objected to the
police search. The undeveloped trial record made it impossi-
ble on appeal to disambiguate the meaning of her conduct:
Because the mother’s actions relating to the consent to search
were not at issue at the suppression hearing—the defendant
had claimed only that his father had not given valid consent
to search and, in fact, expressly had indicated that the moth-
er’s consent was not necessary—the state had no reason to
present any evidence regarding the mother’s consent or lack
thereof, and consequently, it did not do so. As a result, we
simply do not know any of the other circumstances surround-
ing the mother’s refusal to sign the consent to search form.29

The Brunetti II court held that the trial court’s “passing
observation that the defendant’s mother ‘had declined to con-
sent to [the] search’” was not a sustainable finding because it
“goes well beyond the record” in that the mother’s actions
had not been in issue at the suppression hearing.30

Now writing in dissent, Justice Katz, joined by Chief
Justice Sullivan and Justice Vertefeuille, deemed the record
adequate both to support Golding review31 and to require
reversal based on the Supreme Court’s holding in Georgia v.
Randolph.32 In dicta, Justice Palmer for the majority argued
that Randolph was distinguishable on the merits.33

III. BAD HOUSEKEEPING ALONE NOT A CRIMINAL OFFENSE:
STATE V. SCRUGGS

The Supreme Court again this past year decided an impor-
tant case involving prosecution under the “situation portion”34
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29 (Emphasis in original). Id. at 57-58.
30 Id. at 62-63 & n. 34.
31 279 Conn. at 87 n.1 (incorporating by reference the reasons given in Katz’s

concurring opinion in Brunetti (I), 276 Conn. at 68-74).
32 Id. at 87-89.
33 Justice Palmer wrote: “In Randolph, however, the United States Supreme

Court merely held that, for purposes of the federal constitution, ‘a warrantless search
of a shared dwelling for evidence over the express refusal of consent by a physical-
ly present resident cannot be justified as reasonable as to him on the basis of con-
sent given to the police by another resident.’ (Emphasis added.) Id., 1526. Indeed,
Randolph expressly declined to decide the very question raised by this appeal, name-
ly, ‘the constitutionality of . . . a search as to [an absent] third tenant against whom
the government wishes to use evidence seized after a search with consent from one
co-tenant subject to the contemporaneous objection of another.’ (Emphasis added.)
Id., 1526-27 n.8.” Brunetti (II), 279 Conn. at 64 n.37.



of the risk of injury to a child statute, General Statutes Section
53-21(a)(1). In State v. Scruggs, the court reversed the state’s
conviction of a mother for maintaining a “cluttered and
unclean residence”35 that imperiled the mental health of her
12-year-old son.36 The son committed suicide a week after the
Department of Children and Families, which had recently
inspected the conditions at his home, closed out its investiga-
tion of the troubled young boy’s situation at school and home.

The trial court rejected the defendant’s post-verdict motion
for judgment of acquittal, noting that there had been sufficient
evidence of unhealthy living conditions at home and that a lay
jury had no need for expert testimony to determine the risk to
the decedent’s mental health created by his living in such con-
ditions.37 On appeal the defendant claimed that Section 53-
21(a)(1) was unconstitutionally vague as applied to her
because the statute “provides no notice that poor housekeep-
ing may be a criminal offense” and she also claimed that the
evidence was insufficient to sustain the conviction in the
absence of expert testimony to provide the jury with “a basis
upon which to conclude that the conditions in her apartment
were likely to cause a mental health injury to a child.”38 Chief
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34 See State v. Padua, 273 Conn. 138, 148 (2005) (danger of child ingesting
marijuana kept in home); State v. Smith, 273 Conn. 204 (2005) (rock cocaine in
child’s home); T.H. Everett, Developments in Criminal Law: 2005, 80 CONN. B.J. at
210-11 (discussing Padua and Smith).

35 The evidence showed that the family apartment was a “a home with a foul
and offensive odor” that was “very messy and cluttered” and had “only an eighteen
inch path between piles of debris from the front door to the kitchen” and provided
“no clear surface in the kitchen to prepare or eat food.” Id. at 703-06.

36 Id. at 700-01.
37 The trial court wrote: “‘There were few places where Daniel could walk with-

out stepping on clothing or debris. [The] [b]athtub and toilet were filthy, and the
bathroom provided no privacy for cleaning himself. He went to school smelling bad.
The only refuge for this troubled child, beset by bullies at school and fearful at
home, was a closet. Even there, he felt unsafe. This is not a case about a messy
house. No law of which this court is aware regulates the frequency of vacuuming or
prescribes specific housekeeping practices. The law, however, does seek to protect
children . . . . The evidence here went far beyond messy or disorderly living condi-
tions. The evidence showed extreme clutter and pervasive odor throughout the home,
unsanitary bathroom facilities, and a child whose obvious emotional distress mani-
fested itself in severe hygiene problems. It did not take an expert for this jury to con-
clude that the home living environment was likely to injure the mental, psychologi-
cal, and emotional health of this troubled and fragile child.’” (Emphasis added). Id.
at 707.

38 Id. at 708.



Justice Sullivan’s opinion for a unanimous court upheld the
defendant’s claims, calling them “inextricably intertwined.”39

At trial the state took the position that the prosecution for
risk of injury was not based on the precarious mental health
of the defendant’s son40 but rather on the objective proposi-
tion that living conditions in the defendant’s apartment would
injure any child,41 not just one whose mental health was pre-
carious.42 Reasoning that it would be trial by “ambuscade” to
permit the state on appeal to deviate from the objective theo-
ry of statutory liability upon which it had proceeded at trial,
the Supreme Court chose to “apply an objective standard in
addressing the defendant’s [appellate] claim that she had no
notice that the conditions in her apartment fell within the
scope of §53-21(a)(1).”43 Employing that objective stan-
dard,44 the court declared the statute “unconstitutionally
vague as applied to the defendant’s conduct.”45 The court
noted that “experts in child safety who had knowledge of the
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39 Id. at 708.
40 In denying the defendant’s motion for judgment of acquittal, the trial court

ruled that the jury could rely on evidence of “‘the precarious emotional state of the
specific child actually living in these conditions in determining whether the condi-
tions were likely to injury his health.’” Id. at 718. The Supreme Court noted that the
trial court “did not explain . . . why the state was not bound by its representation to
the court that the theory under which it was prosecuting the defendant was that the
living conditions in the defendant’s apartment posed a risk to the mental health of
any child.” (Emphasis in original). Id.

41 Id. at 717.
42 Based on the state’s representations at trial, the Supreme Court concluded:

“the defendant was entitled to believe that, if the state did not meet its burden of
proving that theory beyond a reasonable doubt, she could not be convicted, regard-
less of whether the evidence would have supported a claim that Daniel’s mental
health was endangered because he was particularly fragile. Thus, she was not on notice
that there was any need to raise doubts about that issue during trial.” Id. at 718.

43 Id. at 719.
44 The court wrote: “the state was obligated to prove beyond a reasonable doubt

that the defendant knew or should have known that the conditions would constitute
a risk of injury to the mental health of any child. Although the defendant reasonably
could have been aware that the conditions were not optimal, we are not persuaded
that the nature and severity of the risk were such that the defendant reasonably could
not have believed that they were within the acceptable range.” Id. at 721.

45 Id. at 719. The court wrote: “The state has pointed to no statutes, published
or unpublished court opinions in this state or from other jurisdictions, newspaper
reports, television programs or other public information that would support a con-
clusion that the defendant should have known that the conditions in her apartment
posed an unlawful risk to the mental health of a child. . . . We recognize that there
may be generally accepted housekeeping norms and that it may be common knowl-
edge that, all things being equal, a clean and orderly home is preferable to a dirty
and cluttered home. The same could be said of any number of conditions and actions



conditions in the defendant’s home during the relevant peri-
od apparently had concluded that they were not so deplorable
as to pose an immediate threat to Daniel’s mental health.”46

Declaring that DCF’s own failure to protect the child was not
itself conclusive evidence that the living conditions in the
apartment posed no risk to a child’s mental health, it did
establish “that the conditions in the apartment did not pose
such an obvious risk that it would be within the knowledge of
an ordinary person.”47 Evidence the child actually involved
had committed suicide was before the jury, but the court con-
cluded “that evidence was not competent to prove that such
harm was foreseeable.”48 The court found that the defendant
in Scruggs was not on notice that her conduct was criminal
and distinguished numerous other cases that upheld risk of
injury convictions based on conduct that was itself criminal:
When a defendant knows that he is engaged in conduct that is
sufficiently dangerous to be criminalized, the defendant is on
notice that exposure to that conduct could injure a child’s men-
tal health. In the present case, the state concedes that being
messy is not, in and of itself, unlawful, and points to no objec-
tive standards for determining the point at which housekeeping
becomes so poor that an ordinary person should know that it
poses an unacceptable risk to the mental health of a child.49

In Scruggs, Justice Borden concurred with the majority
opinion but wrote separately to emphasize several points: that
the “trial court should have applied the objective standard
advocated for by the state”; that under the objective standard
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that affect a child’s well-being. . . . Not all conduct that poses a risk to the mental
or physical health of a child is unlawful. Rather, there is an acceptable range of risk.”
(Emphasis in original). Id. at 719-20. Later the court declared: “the state concedes
that being messy is not, in and of itself, unlawful, and points to no objective stan-
dards for determining the point at which housekeeping becomes so poor that an ordi-
nary person should know that it poses an unacceptable risk to the mental health of a
child.” Id. at 723-24.

46 Id. at 721.
47 Id. at 721.
48 Id. at 722. The court reasoned that “actual effects are not necessarily fore-

seeable effects.” Id. Calling “the application of hindsight to be particularly troubling
in this context[,]” the court declared: “the state cannot decline to prosecute persons
who maintain such conditions because it believes that the risk to children either is
within an acceptable range or is speculative and then, only when catastrophic harm
actually occurs, use that as evidence that the risk was unacceptable and foreseeable.”
Id. at 722 n.10.

49 Id. at 723-24.



the case presented “a close call” on constitutional notice; and
that DCF’s recommendation to close its investigation, even if
an error by the department, “deprived the defendant of fair
notice” that her housekeeping exposed her to criminal liabil-
ity and “entitled her to rely on the department’s implicit con-
clusion . . . that her home was within an acceptable range of
cleanliness.”50

IV. SETTING THE BOUNDS FOR EVIDENTIARY REVIEW
UNDER THE CODE: STATE V. SAWYER

In State v. Sawyer,51 the Supreme Court by a 6-1 en banc
decision reversed the Appellate Court and ordered a new trial
for the defendant on charges of first degree sexual assault,
third degree sexual assault (2 counts), first degree burglary,
threatening and first degree reckless endangerment. The case
is interesting both for how the majority interpreted and
applied the Connecticut Code of Evidence and because the
majority opinion did not directly confront and resolve issues
raised in the case concerning judicial rule-making and the
court’s pre-Code common-law authority to change
Connecticut evidence law. After initial argument and before
reargument en banc, the Sawyer court ordered supplemental
briefing of 4 issues: (1) whether uncharged misconduct evi-
dence offered under the common scheme exception may also
be used to prove identity; (2) whether the court should revis-
it its pre-Code holdings that viewed uncharged prior sexual
misconduct evidence “more liberally” than other misconduct
evidence; (3) whether the adoption of the Code removed or
left intact the court’s common-law authority to make rules of
evidence; and (4) what standard reviewing courts should use
to determine whether an erroneous evidentiary ruling is
harmless.52 The court resolved supplemental issues (1) and
(4), but the majority opinion dealt with issues (2) and (3) only

2007] DEVELOPMENTS IN CONNECTICUT CRIMINAL LAW: 2006 171

50 Id. at 726-28.
51 279 Conn. 331 (2006).
52 The four supplemental issues were: “(1) ‘Should this court determine that, in

sexual assault cases, prior misconduct evidence admitted under the common scheme
exception is also admissible to prove the identity of the defendant as the perpetrator
of the assault on the victim?’ (2) ‘Should this court reconsider its holdings that, in
sexual assault cases, prior sexual misconduct is viewed more liberally than other



by way of dicta in a tantalizing footnote.53

In the majority opinion written by Justice Zarella, the
court decided that uncharged misconduct evidence admitted
to prove common scheme may not do double duty to prove
identity. The court concluded also that prior holdings of the
court viewing the admission of sexual misconduct evidence
“more liberally than other types of misconduct should not be
disturbed” and declared it “unnecessary to address” whether
the court retains its pre-Code common-law authority to
change the rules of evidence. Finally, the court settled on a
single standard for determining whether evidentiary error is
harmless. Both Justice Borden and Justice Katz, in separate
opinions, faulted the majority for not reaching the third sup-
plemental issue addressing the measure of constraint placed
by the Code on courts in adjudicating evidentiary issues at
trial and on appeal. Both took the position that changes to
the existing evidence law may only be effected by the judges
of the Superior Court in an exercise of their “rule making”
function and with the guidance of its evidence code oversight
committee.54 Both took issue with the court’s failure to
acknowledge that the court’s common-law adjudicative
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types of prior misconduct?’ (3) ‘To what extent, if any, is this court constrained by
the Code of Evidence from answering either question 1 or 2 by changing our exist-
ing law?’ 4) ‘What standards should this court adopt for “harmless error” review of
erroneous evidentiary rulings?’” (Citations omitted.) Sawyer, 279 Conn. at 331 n.1.

53 Footnote 1 in Sawyer is appended to the listing of justices at the outset of the
printed decision, not to the text of the majority opinion. The note states the that it
is unnecessary to decide the third issue, whether the court has the authority to
change evidence law codified by the Code of Evidence, but adds: “[W]e acknowl-
edge that, since 2000, the year in which the Connecticut Code of Evidence was
adopted, the authority to change the rules of evidence lies with the judges of the
Superior Court in the discharge of their rule-making function. Of course, prior to
that date, changes to substantive evidentiary rules were accomplished by our courts
in the exercise of their common-law authority. To the extent that our evidentiary
rules may be deemed to implicate substantive rights, we believe that it is unclear
whether those rules properly are the subject of judicial rule making rather than the
subject of common-law adjudication. Because that question raises an issue on which
we did not request briefing by the parties, however, we leave it for another day.”
(Emphasis added.) Sawyer, 279 Conn. at 331 n.1. Justice Katz and Justice Borden
both took issue with the majority’s distinction between evidentiary rules subject to
judicial rule-making and evidentiary rules implicating “substantive rights” that may
still be subject of common-law adjudication. Id. at 364-66 (Katz, J.), 367-68
(Borden, J.).

54 Id. at 362-66 (Katz, J., concurring), 366-93 (Borden, J., concurring and dis-
senting).



authority to change evidence law was wholly transferred to
the rule-making authority of the judges of the Superior Court
when the Code was adopted.55

The two issues sidestepped by the full court in Sawyer are
before the court again this year, in State v. DeJesus,56 a case
on certification from the Appellate Court presenting the
issue: “‘Does this court, or any court, have the authority in
light of the Connecticut Code of Evidence, to reconsider the
rule that the introductions [sic] of prior sexual misconduct of
the defendant in sexual assault cases, is viewed under a
relaxed standard?’”57

The Sawyer court confronted and settled the last supple-
mental issue upon which it had ordered special briefing: what
is the standard for determining whether evidentiary error is
harmless. Over decades the court had articulated two differ-
ent standards, a “more probable than not” test and a “substan-
tial prejudice” test.58 The Sawyer court wrote: “We conclude
that there is no reason to perpetuate two competing formula-
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55 Justice Katz in dicta declared: “were I free to do so, I would favor reconsid-
ering our holding in State v. Kulmac, 230 Conn. 43, 60-61 (1994), wherein we held
that, in sexual assault cases, prior misconduct evidence may be viewed more liber-
ally.” Sawyer, 279 Conn. at 362. Justice Katz noted, “I would rely on the reasons I
articulated in my dissents in State v. Kulmac, supra, 230 Conn. 86-88, and State v.
Merriam, 264 Conn. 617, 679-87 (2003), for rejecting a more liberal standard of
admissibility.” Id. at n.1. Justice Borden noted that he disagreed with “Justice Katz’s
suggestion that, were we free to do so, we should reconsider our holding in State v.
Kulmac, 230 Conn. 43, 60 (1994).” Sawyer, 279 Conn. at 367 n.1.

56 91 Conn. App. 47 (2005), cert. granted, 279 Conn. 912 (2006).
57 279 Conn. 912 (2006). In another Appellate Court case also now before the

Supreme Court, the Appellate Court wrote: “While we acknowledge the seemingly
contradictory nature of [State v.] Roswell[, 6 Conn. 446 (1827)] and § 8-3, we know
of no authority indicating that a decision of the Connecticut Supreme Court may be
overruled by the promulgation of rules of evidence. Rather, the overruling of
Roswell remains exclusively the province of that court.” John M., 94 Conn. App.
667, 672 n.5, cert. granted, 278 Conn. 916 (2006).

58 The court phrased one standard: “It is well established that a defendant must
demonstrate harmful error by showing that ‘it is more probable than not’ that the
erroneous evidentiary ruling affected the result; or that the erroneous evidentiary rul-
ing ‘would have been likely’ to affect the result.” (Citations omitted) Id. at 353.
Then the court set out the other standard: “This court also has declared that erro-
neous evidentiary rulings will be overturned on appeal only upon a showing by the
defendant of substantial prejudice or injustice. In the context of erroneous eviden-
tiary rulings, we have likened ‘substantial prejudice’ to error ‘so prejudicial as to
undermine confidence in the fairness of the verdict.’” (Citations omitted) 279 Conn.
at 353.



tions of the standard. Accordingly, we now establish a single
workable standard for harmless error review of erroneous evi-
dentiary rulings in the context of criminal cases.”59 After
concluding that there is not a uniform standard either in the
federal system or among state courts, the Sawyer court adopt-
ed a standard derived from the United States Supreme Court
decision in Kotteakos v. United States.60 The court declared:
[T]he proper standard for determining whether an erroneous
evidentiary ruling is harmless should be whether the jury’s
verdict was substantially swayed by the error. This is consis-
tent with the outcome determinative approach followed by
the overwhelming majority of state and federal courts
because it expressly requires the reviewing court to consider
the effect of the erroneous ruling on the jury’s decision.

We also adopt the standard expressed in Kotteakos and fol-
lowed by the Second Circuit, namely, “fair assurance”as the
appropriate level of confidence for assessing whether the
erroneous ruling substantially affected the verdict.
Accordingly, we conclude that a nonconstitutional error is
harmless when “an appellate court has a fair assurance that
the error did not substantially affect the verdict.”61

In Sawyer itself, the majority applied the new standard
to the erroneous admission of uncharged misconduct
evidence and found it required reversal.62 In State v.
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59 Id. at 354.
60 The Sawyer court wrote: “In Kotteakos v. United States, 328 U.S. 750, 66 S.

Ct. 1239, 90 L. Ed. 1557 (1946), the United States Supreme Court determined that
‘[i]f, when all is said and done, the conviction is sure that the error did not influence
the jury, or had but very slight effect, the verdict and the judgment should stand . . .
But if one cannot say, with fair assurance, after pondering all that happened without
stripping the erroneous action from the whole, that the judgment was not substan-
tially swayed by the error, it is impossible to conclude that substantial rights were
not affected. The inquiry cannot be merely whether there was enough to support the
result, apart from the phase affected by the error. It is rather, even so, whether the
error itself had substantial influence. If so, or if one is left in grave doubt, the con-
viction cannot stand.’ (Citation omitted.) Id., 764-65.” Sawyer, 279 Conn. at 355.

61 (Citations omitted.) Sawyer, 279 Conn. at 357-58.
62 Justice Borden dissented from the majority’s disposition of the case but

added a nuanced justification for the new standard: “I disagree with the majority’s
application of the standard to the facts of the present case, and I conclude that any
error by the trial court was harmless. I write further to underscore why I think we
rightly abandon the prior standard, which required the defendant to establish that it
was more probable than not that the error resulted in the guilty verdict. The ‘more
probable than not’ standard suggests that if our appellate minds are in equipoise on
the question of the harm caused by a trial error, the error is deemed to be harmless
and the defendant has not carried his burden of establishing harm. Although it is, in



Calabrese,63 the court explained what factors are relevant in
applying the “fair assurance” test64 and ordered a new trial
where the trial court failed to admit in evidence a tape of the
complainant threatening the defendant.65

Also in State v. Calabrese, the Supreme Court sent an
important signal concerning the use of the Code of Evidence
in Connecticut trial and appellate practice. In Calabrese, the
state argued that trial counsel’s failure to cite the Code barred
review of his claim on appeal that the trial court abused its
discretion in disallowing evidence admissible under Section
8-8 of the Code to impeach a hearsay declarant. The
Supreme Court ruled that review under Section 8-8 was
appropriate in the case but took pains to support that conclu-
sion, explaining that the “trial court’s discussion of this issue
consumed more than fourteen pages of transcript” and “the
defendant clearly argued the policy and substance underlying
§ 8-8 at trial, and gave the trial court ample opportunity to
accept that argument.”66 Practitioners should heed the
implied warning in Calabrese: it might no longer be suffi-
cient, as it was in the pre-Code era, to make evidentiary argu-
ments based on case authority without making direct refer-
ence to applicable provisions in the Code of Evidence.
Preservation of evidentiary error for review in the new era
should include citation to any applicable rules and commen-
tary in Code because it, not decisional law, controls eviden-
tiary rulings of trial judges and review of those rulings on
appeal.
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my view, a close question, I am persuaded that, if the defendant successfully brings
our minds to that point of equipoise, then we do not have a fair assurance that the
error did not substantially affect the verdict, and the defendant should be granted a
new trial. In other words, whether the error was serious enough to require a new trial
should not, in my view, rest on such a finely honed knife’s edge.” Id. at 392-93.

63 279 Conn. 393 (2006).
64 Id. at 412 (“In reviewing the case, we consider a number of factors, namely,

the overall strength of the state’s case, the impact of the improperly admitted or
excluded evidence on the trier of fact, whether the proffered evidence was cumula-
tive, and the presence of other evidence corroborating or contradicting the point for
which the evidence was offered.”).

65 Id. at 411-13.
66 279 Conn. at 392-93 n.18 (“Although it would have been preferable for the

defendant to have cited § 8-8 to the trial court, the defendant’s objection, ‘while not
the most artful, sufficiently alerted both the trial court and the [state] to the precise
nature of the objection.’” (Citations omitted.)).



V. THE CONFRONTATION CLAUSE AFTER CRAWFORD:
STATE V. KIRBY AND OTHER CASES

In 2006 the Connecticut Supreme and Appellate Courts
decided many cases involving challenges to the admissibility
of hearsay based on the United States Supreme Court’s 2004
holding in Crawford v. Washington.67 In Crawford the court
uprooted confrontation clause doctrine and announced a new
paradigm for confrontation analysis:
Where nontestimonial hearsay is at issue, it is wholly consis-
tent with the Framers’ design to afford the States flexibility in
their development of hearsay law--as does [Ohio v.] Roberts,
and as would an approach that exempted such statements
from Confrontation Clause scrutiny altogether. Where testi-
monial evidence is at issue, however, the Sixth Amendment
demands what the common law required: unavailability and a
prior opportunity for cross-examination. We leave for anoth-
er day any effort to spell out a comprehensive definition of
“testimonial.” Whatever else the term covers, it applies at a
minimum to prior testimony at a preliminary hearing, before
a grand jury, or at a former trial; and to police interrogations.
These are the modern practices with closest kinship to the
abuses at which the Confrontation Clause was directed.68
In his majority opinion in Crawford, Justice Scalia wrote:

“We acknowledge the Chief Justice’s objection that our
refusal to articulate a comprehensive definition in this case
will cause interim uncertainty.”69 The precise contours of
the term “testimonial” have been the subject of myriad state
and federal court decisions in the 3 years since Crawford was
decided.70 The Supreme Court in Davis v. Washington and
other courts interpreting Crawford have indicated that the
confrontation clause applies only to evidence that qualifies as
testimonial and that the confrontation clause is not implicat-
ed by the admission of nontestimonial hearsay.71 The line
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67 541 U.S. 36 (2004).
68 (Emphasis added.) 541 U.S. at 68.
69 (Emphasis added.) Id. at 68 n.10. Of the “interim uncertainty” Justice Scalia

remarked: “But it can hardly be any worse than the status quo.” Id.
70 According to Shepards as of February 6, 2007, Crawford had been cited in

1474 state and federal reported cases.
71 See Davis v. Washington, 126 S.Ct. 2266, 2273-74 (2006); United States v.

Feliz, 467 F.3d 227, 231-32, 2006 U.S. App. LEXIS 26604 (2d Cir. 2006) (autopsy
reports that qualify under the business records exception necessarily have not been
prepared in anticipation of litigation, thus are not testimonial and do not implicate
the confrontation clause).



demarcating testimonial hearsay whose admissibility is gov-
erned by the confrontation clause from nontestimonial
hearsay whose admissibility is governed by the rules of evi-
dence has now been starkly delineated. Nonetheless, some
courts have not limited constitutional review under the con-
frontation clause to testimonial hearsay.72

The Connecticut Supreme Court in State v. Kirby73
addressed “whether various hearsay statements made by the
deceased complainant to a police dispatcher, a responding
police officer, and an emergency medical technician were
‘testimonial’ and, therefore, inadmissible as violative of the
confrontation guarantee of the sixth amendment to the United
States constitution as explained by Crawford v.
Washington.”74 Justice Norcott wrote the unanimous opin-
ion of the court in Kirby, first holding that the challenged
hearsay statements had all been admissible under exceptions
to the hearsay rule set forth in the Connecticut Code of
Evidence75 and, second, holding that the admission of the
statements to the dispatcher and the police officer had violat-
ed Crawford.76
The court held that the kidnapping victim’s statements to
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72 For example, in State v. Galarza, 97 Conn. App. 444, 449, cert. denied, 280
Conn. 936 (2006), the Appellate Court applied the constitutional harmless error rule
to the erroneous admission of hearsay—statements of a murder victim made to
another lay person several hours before he was killed: “Assuming without deciding
that the defendant was denied the right to cross-examine the witness, we conclude,
nonetheless, that the admission of the statement was harmless beyond a reasonable
doubt because there was sufficient other circumstantial evidence from which the
jury reasonably could have concluded beyond a reasonable doubt that the defendant
was responsible for the death of the victims.” Id. at 449. Concurring in the result,
Judge Schaller emphasized that the admission of the hearsay evidence had violated
the Connecticut Code of Evidence. Id. at 474-78.

73 280 Conn. 361 (2006).
74 Id. at 363-64.
75 At oral argument, which this author attended, counsel for Kirby urged the

court to decide the case on evidentiary grounds, without reaching his constitutional
claims under Crawford. By contrast, in a second case argued the same morning in
the Supreme Court, defense counsel urged the court to reach out and decide his
Crawford claims first. See State v. Calabrese, 279 Conn. 393, 413 (2006) (reversed
without reaching Crawford claims, viewed not “likely to arise on remand”).

76 The court held that the challenged statements to the police dispatcher and
investigating officer were admissible under the spontaneous utterance exception to
the hearsay rule, codified in Connecticut Code of Evidence § 8-3(2). Id. at 376-77.
The defendant did not challenge the trial court’s admission of the declarant’s state-
ment to the medical technician under the medical treatment exception to the hearsay
rule. Id. at 372 n.11 (citing Conn. Code Evid. §8-3 (5)).



the 911 operator and to the police constituted “testimonial”
statements that were inadmissible in the absence of an oppor-
tunity to cross-examine the complainant. The court made use
of the “primary purpose” test77 set forth by the United States
Supreme Court in Davis v. Washington.78 Davis addressed
“the applicability of Crawford to more informal statements to
police dispatchers in the context of 911 calls, and to police
officers on the scene of a crime.”79 The Kirby court held that
the “primary purpose” of the complainant’s phone call with a
police dispatcher was “to investigate and apprehend a suspect
from a prior crime, rather than to solve an ongoing emergency
or crime in progress at the time of the call.”80 Therefore the
statement was testimonial. Similarly, the statement to a
police officer was testimonial because it was part of a police
inquiry into what had already happened, not what was still
happening.81 Thus the admission of each statement violated
the confrontation clause, necessitating a new trial.

The Kirby court also held that the complainant’s state-
ments to an emergency medical technician who attended to
her were not “testimonial” for confrontation purposes
because the statements were part of the medical technician’s
“immediate response to and medical assessment of the com-
plainant at the scene.”82 The court applied the “third formu-
lation of testimonial statements under Crawford, namely,
‘statements that were made under circumstances which
would lead an objective witness reasonably to believe that the
statement would be available for use at a later trial . . . .’”83

In deciding that the statements made during a medical exam-
ination were not testimonial, the court declared that “[t]he
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77 Kirby, 280 Conn. at 381 (“‘Statements are nontestimonial when made in the
course of police interrogation under circumstances objectively indicating that the
primary purpose of the interrogation is to enable police assistance to meet an ongo-
ing emergency. They are testimonial when the circumstances objectively indicate
that there is no such ongoing emergency, and that the primary purpose of the inter-
rogation is to establish or prove past events potentially relevant to later criminal
prosecution.’” (quoting Davis v. Washington, 126 S.Ct. 2266, 2273-74 (2006))).

78 126 S.Ct. 2266 (2006).
79 Kirby, 280 Conn. at 381
80 Id. at 383-84.
81 Id. at 385-86.
82 Id. at 388.
83 Id. at 389 (quoting Crawford v. Washington, 541 U.S. at 52).



key to the inquiry is whether the examination and question-
ing were for a ‘diagnostic purpose’ and whether the ‘state-
ment was the by-product of substantive medical activity.’”84

In State v. Slater,85 the Appellate Court reached the same
conclusion as Kirby in rejecting a Crawford challenge to a
complainant’s statements to medical personnel in an emer-
gency room after she had been sexually assaulted at knife-
point.86 The more interesting issue raised in Slater was
whether Crawford applies at all to excited utterances made to
civilian bystanders.87 Noting that one gloss on Crawford is
that such evidence admitted under the spontaneous utterance
exception never violates the confrontation clause, the Slater
court stated that it would “not rest our analysis on so narrow
a filament.”88 Instead the court carefully analyzed “whether
the victim’s spontaneous utterances in the present case are
testimonial, as that term is used in Crawford” and held that
they were not testimonial.89 Similarly, in State v. Miller,90
theAppellate Court found a statement made by one layperson
to another was not testimonial hearsay under Crawford.91
The Miller opinion provides a helpful primer on the charac-
teristics of testimonial hearsay92 and a trove of federal and
state case law in support of its conclusion:
The statement at issue in the present case does not qualify as
either testimony at a preliminary hearing, testimony before a
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84 Id. at 391 (quoting In re T.T, 351 Ill. App. 3d 976, 992-93, 815 N.E.2d 789
(2004)).

85 State v. Slater, 98 Conn. App. 288, 301-07 (2006).
86 The court noted: “Her statements were made in an emergency room on the

heels of the hurt received and were made for the purpose of obtaining medical treat-
ment.” Id. at 307.

87 Id. at 294-301.
88 Id. at 297.
89 Id. at 299-300 (important under Davis v. Washington, the statement “lacked

any degree of ‘formality’” and also it did not fit into “‘the core class’ of testimonial
statements identified by Crawford”).

90 95 Conn. App. 362, cert. denied, 279 Conn. 907 (2006).
91 The court also reviewed the statement under the pre-Crawford test for estab-

lishing adequate indicia of reliability to satisfy the confrontation clause. Id. at 385-86.
Miller was decided in early 2006 before the Supreme Court decision in Davis v.
Washington indicated that the confrontation clause applies only to testimonial evidence.

92 In an aside on the notion that admissible hearsay is not “testimonial” for con-
frontation purposes, the Miller court states: “Although it seems counterintuitive to
describe something that in most instances will be admitted as testimony in a court
of law as ‘nontestimonial,’ we use that established terminology.” Id. at 381 n.11.



grand jury or testimony at a former trial, nor was it obtained
via police interrogation. Rather, it was the sort of remark to
an acquaintance that the Crawford court proclaimed to be
nontestimonial. The courts of this land, both federal and
state, are in agreement that statements made to friends in
unofficial settings do not constitute testimonial hearsay.93

There were a number of other cases raising confrontation
issues. In State v. Gregory C.,94 the Appellate Court reversed
the defendant’s conviction of sexual assault in a spousal rela-
tionship at a bench trial at which the trial court barred the
defendant from cross-examining the defendant’s spouse (who
by time of trial claimed that the intercourse had been con-
sensual) about the couple’s sexual history. The defendant
claimed that evidence of their “sexual ‘role-playing’” was
relevant to whether the defendant used force on the night of
the incident.95 The Appellate Court held that the defendant’s
constitutional right to confrontation was violated, necessitat-
ing a new trial because the state could not establish “that the
exclusion of evidence was harmless beyond a reasonable
doubt.”96

In State v. Skakel, the Supreme Court held that the con-
frontation clause was not violated by admission at the defen-
dant’s murder trial of former testimony of a witness at the
probable cause hearing. The witness, now deceased, was
unavailable for cross-examination in front of the jury.97

Similarly, in State v. Estrella, the Supreme Court found that
the confrontation guarantee was satisfied where testimony of
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93 (Citations omitted) 95 Conn. App. at 384.
94 94 Conn. App. 759 (2006).
95 Id. at 764-66.
96 Id. at 768. The court also found that a statement made by the complainant

15 hours after the incident should not have been admitted as an excited or sponta-
neous utterance because it was neither spontaneous nor unreflective, given the vic-
tim’s “considerable time and opportunity to collect her thoughts and reflect on what
had occurred the night before.” Id. at 772.

97 276 Conn. at 711-16. Noting that the evidence fell “squarely within
Crawford’s core class of testimonial evidence” the Court rejected the defendant’s
claim that the testimony was “inherently unreliable.” Id. at 714-15. The court noted
that “Crawford makes clear that the opportunity for cross-examination satisfies the
requirements of the confrontation clause.” Id. at 715. The Court found that standard
met because the defense counsel had had an opportunity to challenge the witness’s
credibility at the probable cause hearing, the witness had testified “under oath and
was subject to penalty for perjury[,]” there was an accurate record of the hearing,
and the defendant had the same counsel at the hearing and at his later trial. Id. at 715.



a witness at the defendant’s probable cause hearing was
admitted as former testimony where the witness was unavail-
able because he invoked his right against self-incrimination
and thereby refused to testify.98 As the prior testimony was
indisputably “testimonial in nature,” the issue boiled down to
whether the witness, a person named Rivers, was “unavail-
able at the time of trial” and whether the defendant “had a
prior opportunity to cross-examine him regarding the details
of his testimony.”99 There was no dispute that Rivers was
“unavailable,” so the sole issue was the adequacy of the defen-
dant’s opportunity to cross-examine Rivers. Reviewing the
probable cause hearing transcript, the Court concluded that
“the defendant had a more than adequate and full opportunity
to cross-examine Rivers both generally and specifically to
address whether Rivers was giving truthful testimony.”100

The extra fillip in Estrella was that Rivers sent the defen-
dant a letter after the probable cause hearing in which he
“ostensibly retract[ed] that probable cause testimony.”101

The Court entertained the claim that such after-acquired
impeachment evidence102 is relevant to a determination
whether the defendant was given an adequate opportunity to
cross-examine Rivers at the probable cause hearing but it
concluded that the additional impeachment evidence learned
after the hearing did not include significant facts unknown to
the defendant at the time of the hearing.103 Declaring that the
majority’s approach “makes what is a very simple question
into a needlessly complex one[,]” Justice Borden concurred
in the result but argued: “Contrary to the majority’s assump-
tion of relevance of nonexistent evidence under Crawford, I
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98 277 Conn. 458, 465-466 (2006).
99 Id. at 472.
100 Id. at 475.
101 Id. at 475.
102 The Court held that the defendant had a constitutional right to have the let-

ter admitted in evidence at trial, but that the trial court’s refusal to admit the letter
was harmless beyond a reasonable doubt. Id. at 477-79. Justice Borden agreed that
it should have been admitted but would have found it to be evidentiary error and
harmless. Id. at 495-96.

103 Id. at 476. Distinguishing cases in which newly learned impeachment evi-
dence was unknown before, the Court wrote: “Here, by contrast, the defendant knew
better than anyone else whether Rivers was lying about the defendant’s conduct and
thus readily could have challenged his credibility even without the letter.” Id.



conclude that such evidence is simply irrelevant to a proper
Crawford analysis.”104

VI. SEARCH AND SEIZURE

In State v. Nash,105 the Supreme Court found that two
police officers had acted reasonably within the meaning of the
Fourth Amendment when they stopped, handcuffed and began
to patdown a suspect but then transported him to a nearby
police substation 30 seconds away to do a full patdown
because a crowd of 15-20 people had gathered around them
and the suspect had offered verbal resistance. Another officer
had viewed the suspect through a mounted street camera
engaging in apparent drug transactions with two different cus-
tomers and appearing to be selling small items that he stored
in a plastic bag in his left boot. The full patdown at the sub-
station produced a crinkling sound in the suspect’s boot, lead-
ing to the discovery of 38 baggies of crack and $319 in cash.
The Supreme Court carefully considered and rejected the
defendant’s claims that the state had relied solely on the gen-
erality that drug dealers are known to carry guns to justify the
patdown,106 that the removal of the suspect to a nearby sub-
station exceeded the scope of a valid investigative detention,
and that the full patdown of the suspect at the substation was
unjustified because the suspect was handcuffed and had
already been partially frisked when stopped on the street.107

In State v. Sulewski,108 the Appellate Court rejected the
defendant’s claim that the police violated the Fourth
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104 Id. at 491. Showing genuine incredulity, Justice Borden wrote: “It is simply
inconceivable to me that we could conclude that evidence that did not exist at the
time of the prior testimony could somehow retroactively make that testimony inad-
missible under the confrontation clause because the defendant did not have that evi-
dence available to him. Of course he did not, and could not.” (Emphasis in original)
Id. at 493-94.

105 278 Conn. 620 (2006).
106 In another stop and frisk case, the Appellate Court rejected the defendant’s

claims that he had been frisked by police merely because of his presence in an area
known for drug activity and that the frisk exceeded constitutional bounds when the
police seized marijuana from his watch pocket after realizing immediately upon
frisking him that the hard object in his pocket was contraband. State v. Starks, 94
Conn. App. 325, cert. denied, 278 Conn. 918 (2006).

107 Id. at 624-48.
108 98 Conn. App. 762 (2006).



Amendment when they briefly stopped a van owned by
American Home Patient, Inc. on the pretext that a similar
vehicle had been in a recent accident. The actual purpose in
making the stop was to ascertain the identity of the van’s
driver because the police had reason to believe a person driv-
ing the van had sold an informant cocaine in a controlled buy
an hour and a half before the stop. The police later used the
identification information in establishing probable cause for
a search warrant. Judge Rogers for the court affirmed the
trial court’s conclusion that the stop comported with the
Fourth Amendment because the police had reasonable and
articulable suspicion that the driver had committed a crime
and rejected the defendant’s claim that the state constitution
requires a different conclusion.109

In State v. Dalzell,110 a police officer followed the defen-
dant’s car for a mile before stopping him for a seat belt vio-
lation. The defendant was not wearing sunglasses on a sunny
day, his eyes were contracted, his nose red, nostrils running,
and he appeared “‘slow and lethargic’”; noticing a rolled up
dollar bill between the front seats, the officer “asked the
defendant if he had used narcotics,” to which he replied,
“‘No, and I’m not getting out of the vehicle, so start writing
me a ticket.’”111 When the defendant again refused to exit the
car, the officer arrested him for driving while under the influ-
ence of drugs and searched the car, finding heroin.112 The
defendant challenged the stop and the arrest on state consti-
tutional grounds. Judge Dupont for the court held that the
stop was justified and not pretextual under the state constitu-
tion,113 but held that probable cause to arrest (and search inci-
dent thereto) was not established by “facts that do not point
any more in the direction of criminal behavior than in the
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109 Id. at 773-77.
110 96 Conn. App. 515 (2006), cert. granted, 280 Conn. 914 (Issue in Supreme

Court is: “Did the Appellate Court properly reach the question whether the defen-
dant’s arrest for operating a motor vehicle while under the influence of drugs was
based on probable cause, and, if so, did it properly conclude that probable cause was
lacking?”).

111 Id. at 519-20.
112 Id. at 520.
113 Id. at 524-26.



direction of entirely benign circumstances.”114

In State v. Gonzalez,115 the Supreme Court rejected the
defendant’s claim that he had a reasonable expectation of pri-
vacy under the Fourth Amendment that police violated when
he placed a call to a cell phone owned by a drug dealer and
made arrangements for a drug deal—unaware that the police
had seized the phone and were at the other end of the con-
versation.116

VII. TRIAL PRACTICE: RAPE SHIELD LAW

The Supreme Court in State v. Ritrovato117 reversed the
Appellate Court and ordered a new trial on one count each of
second degree sexual assault and one count of risk of injury
to a child, but not on two drug charges and a second count of
risk of injury. The court held that the trial court misapplied
the rape shield law when it denied the defendant’s statutory
right to impeach a “victim [who] has testified on direct exam-
ination as to his or her prior sexual conduct.”118 The court
found that it was unnecessary to decide the defendant’s claim
that his constitutional right to present a defense had been vio-
lated because the evidentiary ruling was harmful error neces-
sitating retrial on the counts to which the evidence was rele-
vant.119 Similarly, in State v. Smith,120 the Supreme Court
affirmed the Appellate Court’s order of a new trial on nine
sexual assault and risk of injury charges against a defendant
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114 Id. at 530 n.12.
115 278 Conn. 341, 349-54 (2006) (state constitutional issue not reached

because independently raised only in reply brief, id. at 347 n.9).
116 The court held: “because the defendant spoke voluntarily with police and

made no effort to ascertain the identity of the person to whom he spoke, he lacked a
reasonable expectation of privacy in his words spoken during his call to [the deal-
er’s] cellular telephone.” Id. at 353-54.

117 280 Conn. 36 (2006).
118 CONN. GEN. STAT. §54-86f(2).
119 Ritrovato, 280 Conn. at 50. The court applied its new “fair assurance” test

for harmless evidentiary error in concluding that the defendant had met “his burden
of proving that the evidentiary error was harmful with respect to the sexual assault
charges because, upon consideration of the entire record, we do not have a fair assur-
ance that the error did not substantially affect the verdict.” Id. at 58. See id. at 56-
57 (citing “fair assurance” standard announced in State v. Sawyer, 279 Conn. 331,
357 (2006)). See also State v. Smith, 280 Conn. 298, 307-10 (2006) (applying
Sawyer test to different rape shield issue).

120 280 Conn. 285 (2006).



whose defense was misidentification and whose proffered
DNA evidence regarding semen found on the victim in sup-
port of that defense should have been admitted without limi-
tation under subdivision (1) of the rape shield statute.121 The
Smith opinion contains a useful discussion of the “two step
process” necessary to determine the admissibility of evidence
proffered by a defendant under one of the exceptions to the
rule of exclusion set forth in the rape shield statute.122

In State v. Tutson, the Supreme Court reversed the
Appellate Court and sustained the state’s arguments that the
trial court had properly found the defendant to have violated
the alibi notice requirement in the rules of practice and that
the trial court had properly excluded an alibi witness’s testi-
mony as a sanction for the defendant’s noncompliance with
the rules.123

VIII. TRIAL PRACTICE: COUNSEL ISSUES
In State v. Brown, the Supreme Court held that deprivation

of the right to counsel at a probable cause hearing is not a
“structural error” necessitating automatic reversal but instead
constitutes “procedural error subject to harmless error
review.”124 In State v. Flanagan, the Appellate Court sus-
tained the state’s arguments that a defendant’s mid-trial invo-
cation of his constitutional right to self-representation was
neither a clear and unequivocal invocation of that right nor a
timely invocation so as to necessitate a full canvas of the
defendant by the trial court in the absence of exceptional cir-
cumstances.125 Judge Flynn dissented in Flanagan, arguing
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121 CONN. GEN. STAT. §54-86f(1) contains an exception to its presumptive rule
of inadmissibility where “evidence is (1) offered by the defendant on the issue of
whether the defendant was, with respect to the victim, the source of semen, disease,
pregnancy or injury....” As in Ritrovato, the Smith Court noted that its holding on
evidentiary grounds made it unnecessary to determine whether the defendant’s con-
stitutional right to present a defense had been violated. Smith, 280 Conn. at 295 n.6.

122 State v. Smith, 280 Conn. at 295-98. The defendant personally aided his
own cause when he expanded his counsel’s offer of proof on relevance by exclaim-
ing, “‘I’m not trying to have no rape hearing. I’m trying to prove that I ain’t did
nothing to this young lady. That’s it. I don’t care about no hearing.’” (Emphasis sup-
plied by court.) Id. at 293 (defense counsel had incorrectly claimed DNA evidence
of victim’s sexual encounters with others was relevant to impeach her credibility).

123 278 Conn. 715, 730-46 (2006).
124 279 Conn. 493, 504, 509-10 (2006).
125 93 Conn. App. 458, 471-79 (2006).



that the majority misconstrued both Practice Book Section
44-3 which guarantees the right of self-representation “at any
stage of the proceedings” and Article First, Section 8 of the
state constitution, which guarantees an accused in a criminal
prosecution “the right to be heard by himself . . . .”126 In
another case, State v. Caracoglia,127 the Appellate Court
rejected a claim that the trial court had violated the defen-
dant’s right to the assistance of counsel by accepting his
waiver of the right to counsel without an adequate canvas and
by permitting him to represent himself at trial.128

In State v. Rodriquez, the Appellate Court rejected the
defendant’s claim that the trial court abused its discretion in
denying his trial counsel’s motion to withdraw filed a day
before jury selection began and further found that the court
had made a sufficient inquiry of counsel and the defendant as
to the grounds for the motion, which was the defendant’s
“assertion” that the defendant had recently filed a grievance
against his counsel a week previously.129 In State v. Sam, the
Appellate Court ordered a new trial where at the start of a
joint trial the trial court conducted an in-chambers inquiry
into defense counsel’s co-representation of the defendant and
his brother and reached a resolution under which the court
severed the cases and ordered counsel to withdraw from rep-
resentation of one brother but not the other.130 Applying the
holding of State v. Lopez,131 the Sam court “agree[d] with the
defendant that the court improperly deprived him of the right
to be present at a critical stage of his prosecution and that the
deprivation amounted to a structural error warranting reversal
of his conviction.”132
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126 Id. at 484-85.
127 95 Conn. App. 95, cert. denied, 278 Conn. 922 (2006).
128 Id. at 98-114. The court also rejected the defendant’s claim that he was not

competent to waive his right to counsel in October, 2003, because he had been found
not competent to stand trial in December, 2001, after which he was found to have
been restored to competence by February, 2002. Id. at 99-100, 105-09.

129 93 Conn. App. 739, 743-48, cert. granted, 277 Conn. 930 (2006) (Issue cer-
tified: “Whether the Appellate Court properly affirmed the trial court’s decision
denying defense counsel’s motion to withdraw?”).

130 98 Conn. App. 13, 17-31, cert. denied, 280 Conn. 944 (2006). A disclosure
is in order: this author served as the defendant’s special public defender on appeal.

131 State v. Lopez, 271 Conn. 724 (2004).
132 98 Conn. App. at 17.



In Small v. Commissioner, the Appellate Court reached
and rejected the merits of an appeal from denial of a habeas
corpus petition in which the petitioner claimed that his trial
and appellate lawyers had rendered ineffective assistance of
counsel by failing to claim error in a jury instruction on
felony murder involving an attempted robbery where the
instruction omitted any instruction on the law of attempt.133

Judge Dupont for the majority first concluded that the
habeas court had abused its discretion in denying the petition
for certification to take an appeal because the issues raised
were “debatable among jurists of reason[,]” because “[n]o
appellate case has decided those precise issues” and
“because the appellate panel in this case does not agree on
the answers.”134 Agreeing that the claim was appealable,
Judge Harper dissented from the majority holding that relief
was not warranted, concluding instead that the petitioner had
been denied effective assistance of counsel at trial and on
appeal.135

Again this year there was a plethora of cases involving
challenges to the conduct of counsel for the state. In recent
years the reviewing courts have taken claims of prosecutorial
misconduct much more seriously than in the 1990s when such
claims not only met with little to no success, but also were
often reviewed and rejected in a conclusory fashion without
careful analysis of the rules governing prosecutorial conduct
in criminal cases and the factors that determine whether a
defendant’s right to a fair trial by jury has been undermined.
Claims of prosecutorial misconduct are now accorded careful
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133 98 Conn. App. 389 (2006), cert. granted, 281 Conn. 902 (2007).
134 Id. at 391-92. Judge Dupont concluded that issues raised in the case

“deserved encouragement to proceed further, and the petition for certification should
have been granted so that these questions could be answered.” Id. On the merits,
however, Judge Dupont concluded that “[t]he flaw in the petitioner’s statement of
the issue is that he was not charged with the predicate crime of attempt to commit
robbery pursuant to §53a-49(a)(2).” (Emphasis added.) Id. at 395.

135 Id. at 402-09. Judge Harper found that the felony murder instruction should
have contained an instruction on attempt, that counsel’s failure to challenge the
instruction was not in the range of sound trial strategy, and that “the court’s omis-
sion of an instruction defining attempt prejudiced the petitioner.” Id. at 407-09. The
Supreme Court has granted an appeal on the general issue: “Did the Appellate Court
properly determine that the petitioner was not denied effective assistance of counsel
at trial and on appeal?” Small, 281 Conn. 902 (2007).



review even if not preserved by trial counsel.136

While the established standard for reviewing claims of
prosecutorial misconduct is followed in every case,137 its
application to the particulars of a case has often lead to dif-
ferent results in different courts in the same case. For exam-
ple, in both State v. Warholic and State v. Rowe, the Supreme
Court reversed Appellate Court holdings that prosecutorial
misconduct had undermined the fairness of the trials under
review.138 In many cases the courts have closely dissected
and evaluated the claims of misconduct, sent useful signals
concerning the parameters of acceptable advocacy by the
prosecution, and then carefully determined the discrete ques-
tion of prejudice, usually concluding that the right to a fair
trial has not been violated.139 The recent cases have typically

188 CONNECTICUT BAR JOURNAL [Vol. 81

136 There is no longer a requirement that appellate counsel apply the specific
four-pronged Golding analysis in raising unpreserved claims of prosecutorial mis-
conduct State v. Stevenson, 269 Conn. 563, 572-76 (2004) (cited, e.g., in State v.
Skakel, 276 Conn. 633, 742-44 (2006)). However, the lack of preservation is fac-
tored into a reviewing court’s calculus of the nature and extent of the harm stemming
from misconduct that is established by the record. State v. Warholic, 278 Conn. 354,
360-61 (2006).

137 See, e.g., State v. Singleton, 95 Conn. App. 492, 499-505 (improprieties in
summation did not require new trial; court applied factors set forth in State v.
Williams, 204 Conn. 523, 540 (1987): “‘extent to which the misconduct was invit-
ed by defense conduct or argument . . . the severity of the misconduct . . . the fre-
quency of the misconduct . . . the centrality of the misconduct to the critical issues
in the case . . . the strength of the curative measures adopted . . . and the strength of
the state’s case.’”), cert denied, 279 Conn. 904 (2006). In dissent in State v. Quint,
97 Conn. App. 72, 95-119 (2006), Judge Schaller provides a thorough review of the
“standards of review and principles of law” governing review of prosecutorial mis-
conduct claims and observes: “Even when those standards and principles are accu-
rately interpreted and precisely applied however, because they are fact specific, they
may appear to produce inconsistent results.” Id. at 96.

138 State v. Warholic, 278 Conn. 354, 362-404 (2006) (despite various instances
of misconduct on cross-examination and at final argument Supreme Court agreed
with state’s position that the Appellate Court “overstated the frequency and severity
of the misconduct, and failed to give adequate weight to the trial court’s curative
instructions”; id. at 360, 404); State v. Rowe, 279 Conn. 139, 144-62 (2006)
(Supreme Court disagreed with Appellate Court’s characterization of prosecutor’s
arguments as improper comment on the evidence and on the defendant’s failure to
testify).

139 See, e.g., State v. Luster, 279 Conn. 414, 426-46 (2006) (“the defendant
claims that the prosecutor committed misconduct during his closing arguments by:
(1) bolstering his own credibility; (2) impugning defense counsel; and (3) express-
ing his personal belief in the strength of the state’s case and the credibility of the
state’s witnesses. Although we conclude that one of the prosecutor’s remarks con-
stituted misconduct, we disagree with the defendant’s claim that this misconduct
deprived him of a fair trial.” (Emphasis added.) id. at 426).



involved claims of discovery violations,140 improper examina-
tion of witnesses,141 and improper summations to the jury.142

IX. TRIAL PRACTICE: PROOF AND INSTRUCTION
ON ELEMENTS OF OFFENSES AND DEFENSES

Most challenges to time-tested parts of jury instructions
fail, even when the challenged instruction may not commu-
nicate as effectively with lay jurors as might be desirable.143

Last year the Appellate Court rejected various challenges to
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140 See, e.g., State v. Skakel, 276 Conn. at 694-707 (no Brady violation where
state did not provide defense with composite drawing of suspect until after verdict;
drawing not available via “open file” policy but defense counsel had reports that
made reference to the drawing and could have requested it specifically); State v.
Ortiz, 280 Conn. 686, 710-23 (2006) (trial record augmented on appeal, to show
state violated Brady by not disclosing that a witness stood to benefit at sentencing
from plea agreement under which his trial testimony would be taken into consider-
ation; id. at 711-16; independent review of “materiality” of nondisclosure conclud-
ed it did not undermine confidence in fairness of trial and jury verdict; id. at 718-
23); State v. Bermudez, 94 Conn. App. 155, 157-60, cert. denied, 277 Conn. 933
(2006) (state’s disclosure of co-defendant’s statement during trial violated rule of
practice but did not prejudice defendant).

141 See, e.g., State v. Bermudez, 94 Conn. App. at 161 (four questions on cross-
examination of defendant about other witnesses’s testimony improper but questions
“too few in number” and impropriety “not severe enough to deprive the defendant
of a fair trial.”); State v. Singleton, 95 Conn. App. 492, 496-98, cert. denied, 279
Conn. 904 (2006) (defendant improperly cross-examined on state’s witnesses verac-
ity but not violation of right to fair trial).

142 See, e.g., State v. Skakel, 276 Conn. at 742-772 (multiple claims of improp-
er argument rejected; reference to defendant as “spoiled brat” was “arguably injudi-
cious” but not due process violation; reference to defendant as a “killer” not improp-
er in context; use of audiovisual evidence in rebuttal summation not improper); State
v. Alvarez, 95 Conn. App. 539, 550-55, cert. denied, 279 Conn. 910 (2006) (per
Williams factors calling defendant “junkie” was improper but not violation of right
to fair trial); State v. McCleese, 94 Conn. App. 521, 519-21, cert. denied, 278 Conn.
908 (2006) (improper argument using facts not in evidence about an arrest warrant
and probable cause finding did not deprive defendant of fair trial); State v. Griffin,
97 Conn. App. 169, 176-77, cert. denied, 280 Conn. 925 (2006) (calling victim a
“nice girl” and “nice lady” and once calling the defendant a “con man” not up to
“level of prosecutorial misconduct”).

143 That is not to say that courts do not review such challenges carefully on
appeal. But many such challenges are raised for the first time on appeal, thereby
restricting the legal issue to the sheer juristic accuracy of the instruction and not the
advisibility and communicative efficacy of the particular instruction in guiding the
jury on fundamental constitutional principles. A recent Second Circuit decision is
notable for its concern that even well-founded jury instructions may prejudice a
defendant’s right to the presumption of innocence: “This principle leads us to
denounce any instruction, including the one at issue here, that tells a jury that a tes-
tifying defendant’s interest in the outcome of the case creates a motive to testify
falsely. We do so not because the instruction is necessarily inaccurate, either gener-
ally or as applied to [the defendant].” United States v. Gaines, 457 F.3d 238, 246
(2d. Cir. 2006).



the standard jury charge on the reasonable doubt standard144

but did find error in a case (now on appeal to the Supreme
Court) in which the trial court’s instruction went off the beat-
en track in an effort to improve upon the “standard charge
‘routinely’ upheld by our Supreme Court.”145

In State v. Montanez, the Supreme Court held that it was
error for the trial court to fail to instruct the jury on self-
defense even though the defendant did not request such an
instruction at trial where the defendant was prosecuted as an
accessory to two counts of first degree manslaughter with a
firearm and one count of first degree assault committed by a
cohort who may have been justified in his use of force.146

The case contains an illuminating discussion of the “inter-
play” between “two complex doctrines, justification defenses
and accessorial liability.”147 In State v. Miller, the Appellate
Court rejected the defendant’s claim that the state must prove
that a person charged as an accessory to manslaughter in the
first degree with a firearm intended the use of a firearm.148

The court includes close analysis of past Supreme Court
cases that grappled with and rejected the proposition that the
dual intent requirement of the accessory statute, Section 53a-
8, converts into a “tripartite intent requirement”149 when the
criminal offense charged contains an “‘aggravating circum-
stance that itself does not require proof of any particular
mental state.’”150

Connecticut courts continue to clarify the nature of
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144 State v. Alexander, 95 Conn. App. 154, 160-61, cert. denied, 280 Conn. 909
(2006) (instruction that “‘proof beyond a reasonable doubt does not mean proof
beyond all reasonable doubt’” was an isolated inaccuracy that could not have mis-
led jury); State v. LaSalle, 95 Conn. App. 263, cert. denied, 279 Conn. 908 (2006)
(instruction that reasonable doubt must be a “real doubt” and “an honest doubt” did
not dilute constitutional standard). See also State v. Smith, 94 Conn. App. 188, 198-
202, cert. denied, 278 Conn. 906 (2006) (instruction to “‘harmonize the evidence as
far as it reasonably can be done’” did not lower state’s burden of proof).

145 State v. Jackson, 93 Conn. 671, 678, cert. granted, 278 Conn. 902 (2006).
146 277 Conn. 735, 749-64 (2006).
147 Id. at 751.
148 95 Conn. App. 362, 371-77 (2006).
149 Id. at 372 (discussing Justice Shea’s concurrence in State v. McCalpine, 190

Conn. 822, 833-835 (1983).
150 Id. at 372-74 (quoting Chief Justice Peters’s opinion for the court in State v.

Crosswell, 223 Conn. 243, 258 n.11 (1992)).



“Pinkerton”151 liability under state law. In State v.
Martinez,152 the Supreme Court affirmed the defendant’s con-
viction of conspiracy to commit murder but ordered a new
trial on attempted murder, assault, and kidnapping charges
where the trial court instructed the jury that it could find the
defendant guilty of the latter three charges under principal,
accessorial, or Pinkerton theories of liability without the
jury’s reaching unanimity as to its theory of liability. The
Martinez opinion contains a very useful review of
Connecticut Pinkerton case law and the distinction between
Pinkerton “vicarious liability” and accessorial liability under
General Statutes Section 53a-8.153 The court concludes that it
is “abundantly clear that accessory liability and coconspirator
liability, although both relate to vicarious liability principles
generally, are conceptually distinct ways to commit a
crime.”154 In State v. Leggett,155 the Appellate Court rejected
various challenges to sufficiency of the evidence to prove con-
spiracy to commit second degree robbery and two counts of
second degree robbery, as well as challenges to the jury
charge on Pinkerton liability. In State v. Martin,156 now on
appeal in the Supreme Court, Judge Schaller relied on
Pinkerton principles in his dissent from the majority’s con-
clusion that the evidence was insufficient to support convic-
tion of conspiracy to possess one kilogram or more of mari-
juana and of two possessory offenses because there was no
direct proof that the defendant knew that a package contained
eighteen pounds of marijuana where he and cohorts picked up
the package in Middletown and transported it to Bridgeport in
a two-car caravan.157
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151 Our Supreme Court explains: “In Pinkerton v. United States, 328 U.S. 640,
647-48 (1946), ‘the United States Supreme Court held that a conspirator may be
held liable for criminal offenses committed by a coconspirator that are within the
scope of the conspiracy, are in furtherance of it, and are reasonably foreseeable as a
necessary or natural consequence of the conspiracy.’ State v. Walton, 227 Conn. 32,
43 (1993).” State v. Martinez, 278 Conn. 598, 604 n.14 (2006).

152 278 Conn. 598 (2006).
153 Id. at 611-18. It is settled that a jury does not have to be unanimous as to

whether a defendant is guilty as a principal or accessory. Id. at 605 (citing State v.
Correa, 241 Conn. 322, 348 (1997)).

154 (Emphasis added.) Id. at 618.
155 94 Conn. App. 392, cert. denied, 278 Conn. 911 (2006).
156 98 Conn. App. 458, cert. granted, 281 Conn. 901 (2007).
157 Id. at 473-92.



In State v. Hardy,158 the Supreme Court rejected the claim
that a gun constitutes a “deadly weapon” as defined in the
Penal Code only if it is a “firearm” that uses gunpowder as a
propellant and the court held that an operable pellet gun is a
“deadly weapon” because it is “designed for violence” and
“capable of causing death or serious physical injury.”159 In
State v. Flowers,160 the Supreme Court held that the defen-
dant was entitled to a new trial on burglary in the first degree
because it was reasonable possible that the jury convicted the
defendant in reliance on a jury charge authorizing conviction
of an uncognizable theory of burglary, namely “that the
defendant unlawfully entered the building with the intent to
commit an attempted assault[.]”161
The Appellate Court reversed convictions in a number of

cases that are now before the Supreme Court for further
review. In State v. John M.,162 the court found two discrete
bases for reversing the defendant’s conviction of sexual
assault in the second degree for having intercourse with his
stepdaughter. First, the court held that the defendant’s admis-
sion that he was married to the victim’s mother and the vic-
tim’s testimony that the defendant’s wife was her mother con-
stituted insufficient proof that the victim was the defendant’s
stepdaughter.163 Second,164 the court held that General
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158 278 Conn. 113, 131-33 (2006).
159 Dissenting, Justice Katz disagreed with the majority’s conclusion that the evi-

dence had established that the pellet gun in issue was “capable of causing death or
serious physical injury.” Id. at 137. In an interesting concurring opinion, Justice
Borden disagreed “with both the majority and the dissent in their heavy emphasis on
the reference in the commentary to the Penal Code (commentary) to a ‘deadly
weapon’ as requiring an inquiry into whether a particular weapon is ‘designed for
violence.’” Id. at 134. Justice Borden noted the “irony” that he himself had been
“heavily involved in drafting both the Penal Code and its commentary” in his capac-
ity as the executive director of the commission to revise the Penal Code from 1963
to 1971. Id. at 134 n.2.

160 278 Conn. 533 (2006).
161 (Emphasis added.) Id. at 547. In dissent, Justice Zarella argued that it was

not reasonably possible that the jury relied on the trial court’s improper instruction.
Id. at 551-56.

162 94 Conn. App. 667, cert. granted, 278 Conn. 916 (2006).
163 The court relied on an early nineteenth century Supreme Court case, State v.

Roswell, 6 Conn. 446 (1827), which held that a defendant’s admission of his mar-
riage to the mother of the victim in an incest case was both inadmissible and insuf-
ficient to prove kinship between the defendant and the victim. The Appellate Court
acknowledged that the Roswell rule is inconsistent with the Code of Evidence, §8-
3(1)(A) and other modern authority: “While we acknowledge the seemingly contra-



Statutes Section 53a-72a(a)(2) violates the equal protection
clause because it proscribes heterosexual but not homosexual
intercourse between kindred persons.165 In State v. Winot,166
the court reversed two of the defendant’s three convictions,
finding the second degree kidnapping statute, General
Statutes Section 53a-94(a), was vague as applied to the facts
of the case relating to “restraint”167 and that the evidence was
insufficient to sustain the conviction of risk of injury to a child
under the portion of Gen. Stat. §53-21(a)(1) that prohibits
“‘injurious acts directly perpetrated on the child.’”168
In State v. Silva,169 the court reversed two convictions of

interfering with an officer, one count based on the defen-
dant’s use of profane speech when the police requested
license, insurance and registration information during a
motor vehicle stop for unsafe backing in making a three-
point turn and the second count based on her countermanding
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dictory nature of Roswell and §8-3, we know of no authority indicating that a deci-
sion of the Connecticut Supreme Court may be overruled by the promulgation of
rules of evidence. Rather, the overruling of Roswell remains exclusively the
province of that court.” State v. John M., 94 Conn. App. at 672 n.5. That John M.
was decided before State v. Sawyer, 279 Conn. 331 n.1 (2006), may help explain the
Appellate Court’s view that Roswell is good law despite its inconsistency with the
Code of Evidence. It is interesting that Roswell itself was a 3-2 decision in which
the dissent wrote that “upon the general principles of evidence, an acknowledgment
of the fact of marriage seems admissible to prove that fact against the defendant.”
Roswell, 6 Conn. at 453.

164 Concurring on the insufficiency issue, Judge Schaller declared that it was
improper to reach the equal protection issue: “our obligation is clearly to avoid
unnecessary constitutional adjudication.” Id. at 695. The Supreme Court has certi-
fied both issues for appeal.

165 Id. at 674-95.
166 95 Conn. App. 332, cert. granted in part, 279 Conn. 905 (2006) (on whether

CONN. GEN. STAT. §53a-94 is unconstitutional on facts of case).
167 Id. at 343 (“the evidence reveals that the only restraint imposed on the vic-

tim was the defendant’s forcibly taking the victim’s arm and pulling on it for a few
seconds. We conclude, therefore, that the evidence of the movement and confine-
ment in this case falls into the realm of the ‘minuscule’ movement or duration of
confinement. To hold that the defendant was put on notice that this conduct would
violate the kidnapping statute, § 53a-94 (a), would be an absurd and unconscionable
result.”). The successful appellate lawyer in Winot was not successful in making a
similar vagueness-as-applied challenge to the first degree kidnapping statute in State
v. Sanseverino, 98 Conn. App. 198, 209-213, cert. granted, 280 Conn. 946 (2006),
but the court reversed on other grounds and the Supreme Court has granted the
defendant’s petition to appeal on the vagueness issue (as well as the state’s petition
to appeal a prejudicial joinder issue).

168 Id. at 359 (quoting State v. Padua, 273 Conn. 138, 148 (2005)).
169 93 Conn. App. 349, cert. granted, 277 Conn. 931 (2006) (as applied issue

certified for appeal).



police orders to stay at the scene later on.170 In State v.
Khadijah,171 the court held that the state’s evidence of wilful-
ness was insufficient to support a failure to appear conviction
where the defendant arrived for a 10:45 a.m. court appear-
ance at 11:30 a.m. Her attorney called her from the court-
house to wake her up from her couch where she had dozed at
8 a.m. upon her return from her all-night job.172

X. JURY ISSUES

In State v. James P.,173 the Appellate Court held that the
defendant was entitled to a new trial where the trial court
refused to recall the jury from the jury room to be polled indi-
vidually on its verdict after the court had accepted the verdict
but not yet discharged the jury. A rule of automatic reversal
applies where a request for polling is “timely.” The court
found the request still timely where the record showed that
the court had put off excusing the jury so that it could “spend
a couple of minutes with you in the jury deliberation
room.”174 Judicial communications with jurors after trial
played a different role in State v. Durant,175 where the trial
judge spoke with the jury after its discharge and the judge
later presided, without objection from counsel, over the
defendant’s violation of probation hearing based on the con-
duct in issue at the trial. The judge informed counsel of his
discussion with the jury about the trial evidence and stated it
would not consider anything “‘imparted to this court in that
ex parte discussion.’”176 Because both parties consented in
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170 The Appellate Court concluded that the “first responsibility” of the police at
the scene had been to procure medical assistance for victims of a car accident that
occurred before the defendant’s arrival and that the defendant herself was fulfilling
the police obligation for them when she left the scene after informing them that she
was taking her injured brother to a hospital. Id. at 359-60.

171 98 Conn. App. 409 (2006), cert. granted, 281 Conn. 901 (2007).
172 Id. at 418-19 (“Working late the night before a court appearance, pursuant

to a regularly kept work schedule, failing to set an alarm clock or asking a friend to
awaken her from a potentially inadvertent doze does not amount to purposefully and
intentionally absenting oneself from the courthouse. At best, the state’s first two
offered pieces of evidence would support a finding of negligent, not purposeful,
absence from court.” (Emphasis in original)).

173 96 Conn. App. 93, cert. denied, 280 Conn. 910 (2006).
174 (Emphasis added in opinion.) Id. at 99.
175 94 Conn. App. 219, 229-33 aff’d, 281 Conn. 548, 2007 Conn. LEXIS 78

(March 6, 2007) (per curiam affirmance of other issue).
176 Id. at 231.



open court to have the trial judge continue to preside at the
hearing, the court found no error.177

The Appellate Court reviewed various claims relating to
severance and consolidation. The court rejected challenges
to the consolidated trial of three separate informations
against the defendant in State v. Davis178 and two informa-
tions in State v. Santaniello,179 but sustained a defendant’s
claim that charges against him should have been severed and
tried separately in State v. Sanseverino.180 The Supreme
Court has granted review in both Davis and Sanseverino.

XI. IMMIGRATION

The severe immigration consequences of a criminal con-
viction make it unsurprising that there has been a recent
increase in post-conviction efforts to challenge state convic-
tions in order to avoid deportation. In State v. Reid,181 the
Supreme Court held that it retained jurisdiction to consider
an untimely appeal by a defendant who pleaded guilty to sec-
ond degree assault in 1997 and received a sentence concur-
rent with a longer sentence for a much more serious offense.
In May, 2003, DNA evidence exonerated the defendant on
the more serious offense. Nonetheless he was deported in
June, 2003 based on the assault conviction. Lawyers for Reid
then made an unsuccessful challenge in the trial court to the
adequacy of the original plea to assault. The Supreme Court
held that the trial court had lacked jurisdiction even to con-
sider his challenge182 but that under the “rare circumstances”
of the case the Supreme Court would exercise its “superviso-
ry powers to treat the defendant’s appeal as though he had
filed a request for permission to file an untimely appeal from
his judgment of conviction.”183 While the court denied
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177 Id. at 233.
178 98 Conn. App. 608 (2006), cert. granted, 281 Conn. 915 (2007). The court

also rejected challenges to the joinder for a single trial of co-defendants in State v.
[W.] Madore, 96 Conn. App. 235, cert. denied, 280 Conn. 907 (2006), and State v.
[R.] Madore, 96 Conn. App. 271, cert. denied, 280 Conn. 907 (2006).

179 96 Conn. App. 646, cert. denied, 280 Conn. 920 (2006).
180 98 Conn. App. 198, cert. granted, 280 Conn. 946 (2006).
181 277 Conn. 764 (2006).
182 Id. at 776 (“trial court’s lack of subject matter jurisdiction to hear the motion

to withdraw rendered void its denial of that motion.”).
183 Id. at 778.



Reid’s appeal on the merits, the case establishes a procedur-
al path for other individuals facing deportation who cannot
otherwise obtain review of constitutional infirmities in their
criminal convictions.184

In Ajadi v. Commissioner,185 the Supreme Court held that
a petitioner facing deportation who was no longer serving a
sentence for a criminal conviction could not bring a habeas
action to challenge the conviction because the state habeas
statute requires “custody.”186 The court noted that the peti-
tioner did not challenge the proposition that deportation is a
“collateral consequence” of a criminal conviction.187 The
court also rejected the defendant’s argument, first made on
appeal, that his petition for a writ of habeas corpus should be
treated as a writ of error coram nobis.188
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184 Justice Norcott concurred in the result but called it “ill-advised” of the court
to invoke its supervisory authority in order to hear an appeal overdue by seven years.
Id. at 800.

185 280 Conn 514 (2006).
186 Id. at 536-48.
187 In dicta the Ajadi court noted that most jurisdictions still consider deporta-

tion a collateral consequence of a criminal conviction despite changes in federal law
eliminating discretionary sources of relief from deportation. Id. at 539 n.28. In Reid,
the court had noted that defendant could not bring a habeas corpus action because he
was no longer in custody under the criminal judgment that he sought to vacate. Reid,
277 Conn. at 779 n.17. However, Justice Norcott in his concurrence in Reid had
noted that the Second Circuit permits a deportee to file a federal habeas petition. Id.
at 799-800 n.14 (citing Swaby v. Ashcroft, 357 F.3d 156, 160 (2d Cir. 2004)).

188 Ajadi, 280 Conn. at 548-50. See State v. Jweinat, 2006 Conn. Super LEXIS
2125 (Scheinblum, J., granted writ of coram nobis). Defendants may also move to
vacate a judgment within three years of a plea “[i]f the court fails to address the
defendant personally and determine that the defendant fully understands the possi-
ble [deportation, exclusion and denial] consequences of the defendant’s plea, as
required in subsection (a) of this section [CONN. GEN. STAT. §54-1j].” See, e.g., State
v. Hu, 2005 Conn. Super LEXIS 3283 (Sequino, J., granted §54-1j motion). In State
v. Aquino, 279 Conn. 293 (2006), the Supreme Court dismissed as moot an appeal
from a motion to vacate a guilty plea where the defendant had already been deport-
ed and had not established that the conviction he sought to vacate was the “sole rea-
son for his deportation.” Id. at 298 n.2.



SIGNIFICANT 2006 EMPLOYMENT LAW DECISIONS

BY JOSHUA A. HAWKS-LADDS AND RICHARD C. ROBINSON*

There were many significant additions to employment law
jurisprudence in 2006. The United States Supreme Court
decided an important issue concerning Title VII’s anti-retali-
ation provision and created an interesting exception to the
public employee’s right to speak with First Amendment pro-
tection on matters of public concern. Our state Supreme
Court, among other decisions, addressed how “forfeiture for
competition”1 clauses are to be assessed and issued a partic-
ularly illuminating decision on the breadth of our state law
definition of “physically disabled.”2 The Supreme Court
also held that actions seeking damages under the Connecticut
Uniform Trade Secrets Act3 are rooted in the common law
and, therefore, fall within the jury trial provision of the
Connecticut Constitution. This article surveys these and other
significant 2006 employment law decisions.

I. UNITED STATES SUPREME COURT’S TITLE VII
RETALIATION DECISION

The issue the Supreme Court resolved concerning Title
VII’s anti-retaliation provision4 was whether the provision
extends to retaliatory actions and harms that are not work-
place or employment related. In other words, does the provi-
sion apply to retaliatory actions and harms that do not affect
the employee’s terms and conditions of employment? In
Burlington Northern & Santa Fe Railway Co. v. White,5 the
Court decided that the provision does indeed apply to those
actions and harms. It also decided that the provision pro-
scribes only those retaliatory actions that are materially
adverse to a reasonable employee-actions that would dis-
suade a reasonable worker from making or supporting a
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* Both of the Hartford Bar. We would like to acknowledge the assistance of
Attorney Christine Collyer, also of the Hartford Bar, in the preparation of the article.

1 279 Conn. 745, 905 A.2d 623 (2006).
2 280 Conn. 745, 911 A.2d 736 (2006).
3 CONN. GEN. STAT. § 35-53.
4 42 U.S.C. § 2000e-3(a).
5 126 S. Ct. 2405 (2006).



charge of discrimination.6

The issue arose because the District Court charged the jury
that workplace or employment relatedness was required to
establish actionable retaliation. The employer argued that the
charge was proper because Title VII’s anti-retaliation provi-
sion, like its substantive anti-discrimination provision, requires
a link between the action and the terms, conditions or status of
the employee’s employment. The Court rejected the argument
because the words of linkage that were prominent in the anti-
discrimination provision were conspicuously absent from the
anti-retaliation provision. “We normally presume that, where
words differ, as they differ here, Congress acts intentionally
and purposely in the disparate inclusion or exclusion.”7

The Court’s conclusion was also influenced by the differ-
ent purposes the provisions serve.8 The anti-discrimination
provision protects employees from disparate treatment in the
workplace due to race, color, religion, sex or national origin,
while the anti-retaliation provision protects Title VII’s
enforcement process (by safeguarding employee access to it).
From this the Court reasoned that the purpose of the anti-dis-
crimination provision could be secured by a proscription that
covered only employment or workplace related actions, but
the purpose of the anti-retaliation provision would be thwart-
ed if employers were free to retaliate against an employee in
ways that did not affect the employee’s terms or conditions of
employment; that non-workplace or non-employment related
retaliation could dissuade just as powerfully as workplace or
employment related retaliation.9

As to the level of seriousness the harm must attain before
the retaliatory conduct becomes actionable under Title VII,
the Court noted that Title VII is not a general civility code for
the American workplace, and that it is not concerned with
trivial or petty harms.10 Yet, one of the alleged retaliatory
actions in Burlington—a 37-day suspension without pay—
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6 Id., at 2415.
7 Id., at 2412.
8 Id.
9 Id. at 2412-13.
10 Id. at 2415.



had been completely remedied before the plaintiff asserted
any Title VII claims. The employer had rescinded the sus-
pension and reinstated the employee with full back pay. The
Court, nevertheless concluded that the physical and emotion-
al hardship of having no income for 37 days was neither triv-
ial, nor harmful for anti-retaliation provision purposes. “A
reasonable employee facing the choice between retaining her
job [and paycheck] and filing a discrimination complaint
might well choose the former.”11 Clearly, “material harm” is
not a terribly onerous standard.

II. UNITED STATES SUPREME COURT’S SIGNIFICANT FIRST
AMENDMENT DECISION

The United States Supreme Court’s public employee free
speech decision is Garcetti v. Ceballos.12 Per the jurispru-
dence on public employee free speech, public employees
may be protected by the First Amendment when they speak
on matters of public concern—protected in the sense that
they cannot be disciplined for that speech so long as the
speech does not interfere with the workplace and is not moti-
vated by personal as opposed to public purposes. Whether
First Amendment protections ultimately attach when public
employees speak on matters of public concern depends on
whether the employee’s interest in commenting on matters of
public concern outweighs the employer’s interest in the pro-
vision of efficient and effective public service in the particu-
lar case. In Garcetti, the Court crafted a new principle. Even
if the public employee’s speech involves a matter of public
concern, and even if the court were to find that the relevant
employee interest outweighed the pertinent employer inter-
est, the speech is not protected if it is uttered or written in
order to discharge an employment duty. “[W]hen public
employees make statements pursuant to their official duties,
the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate
their communications from employer discipline.”13
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In Garcetti, the employee was a supervising deputy dis-
trict attorney who was asked by defense counsel in a pending
criminal case to review the accuracy of certain assertions in
an affidavit used to obtain a search warrant in that case. The
deputy reviewed the affidavit and concluded that it contained
serious misrepresentations. He then wrote a memo to his
superiors reporting his findings and recommending that the
case be dismissed. His superiors not only rejected the rec-
ommendation, they retaliated against him (in his terms and
conditions of employment) for writing the memo. The Court
concluded that the deputy had an employment duty to write
the memo and therefore the First Amendment did not shield
him from retaliation on account of this speech.14

III. SIGNIFICANT CONNECTICUT SUPREME COURT
EMPLOYMENT DECISIONS

In Deming v. Nationwide Mutual Insurance Company,15
the state Supreme Court addressed whether a “forfeiture for
competition” or “clawback” clause should be analyzed like a
noncompetition covenant. The Court said “Yes.” In that case,
former Nationwide salespeople sued the company claiming
that it had wrongfully refused to pay them the deferred com-
pensation and renewal commissions that it owed them post-
termination. The company raised the clause as a defense. The
clause provided that employees would forfeit these post-ter-
mination benefits if they engaged in certain competitive con-
duct post-termination. Finding that there was no genuine
issue concerning the former employees’ competition and that
as a matter of law, the clause was a “valid forfeiture for com-
petition clause,” the trial court entered summary judgment for
the company.16 The former employees appealed.

The issue—one of first impression for the Court—was
whether the clause should be deemed a “valid forfeiture for
competition” clause and enforced without regard to its reason-
ableness, or whether it should be treated as a covenant not to
compete and enforced only if it is reasonable.17 Reversing the
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trial court, the Supreme Court opted for the latter approach.

In so doing, it rejected the majority rule and subscribed to
the minority rule.18 The majority rule, according to the
Court, was that a forfeiture for competition clause is not a
restraint of trade; hence there is no requirement that the
clause be reasonable to be enforceable.19 The rationale for
this position is that these clauses do not prohibit employees
from engaging in competitive work or from earning a living
in their chosen vocation; they merely deny employees the
right to certain post-termination benefits if they chose to
engage in competitive work once they leave. The minority
view, in contrast, is that the threat of economic loss to an
employee should he or she decide to compete is indeed a
restraint of trade; therefore, the rule of reason applies, and
these clauses can only be enforced if they are reasonable.20

The rationale here is that the “undoubted object and effect [of
the clause] is that of a powerful deterrent to the employee’s
exercise of the right to compete, particularly where the penal-
ty involved is substantial.”21

In aligning itself with the minority, the Court acknowl-
edged that the restraint imposed by a forfeiture for competi-
tion clause may be indirect, but it “hardly can be deemed sub-
tle.”22 The Court stated that it “would be unduly formulistic
if we were to invalidate a covenant not to compete that was
in direct restraint of trade, but approve a forfeiture provision
that indirectly accomplished the same result.”23

In Fullerton v. Administrator,24 the Supreme Court deci-
sion discussed the means of challenging the validity of an
unemployment compensation regulation as illegal disability
discrimination.

The state regulation at issue was Connecticut General
Statutes Section 31-235-6(a), which requires applicants be
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available for full-time work to qualify for benefits.25 Section
31-235(a) imposes the same requirement. The question was
whether the regulation and statute violate Connecticut
General Statutes Section 46a-76(a), which mandates that
physical or mental disability not be considered a limiting fac-
tor in state-administered programs involving the distribution
of funds to qualify applicants for benefits authorized by law.

The Administrator denied benefits because the applicants
were not available for full-time work due to their disabilities.
The Employment Security Board of Review affirmed the
Administrator. The applicants appealed to the Superior Court,
which sustained the appeal on the ground that the “available
for full-time work” standard violated Section 46a-76(a).26 The
Unemployment Compensation Administrator then appealed to
the Supreme Court which reversed the trial court, but only
because it concluded that the trial court lacked subject matter
jurisdiction in an administrative appeal to consider the plain-
tiff’s challenge to the “available for work” requirement.27

The Supreme Court first examined whether the Review
Board had jurisdiction to consider plaintiff’s challenge—a
question that, according to the Court, required an examination
of the statutes that vest the Board with power.28 The Court
concluded that the Board lacked this jurisdiction, because
there is no provision in these statutes that permits the Board to
consider the validity of the governing statutes or regulations.29

It also relied on the administrative law principle that claims
concerning the constitutionality of legislative enactments are
beyond the jurisdiction of administrative agencies.30

The Court then concluded that the trial court lacked the
power to consider the plaintiff’s claims on appeal from the
Board. It reasoned that the trial court’s jurisdiction on appeal
in unemployment compensation cases is set by statutes
and/or Practice Book rule and that these authorities restrict
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the Court’s role in these appeals to considering whether there
is substantial evidence in the record to support the agency’s
findings and whether the agency’s conclusions are reason-
able. In other words, the trial court’s role is merely to deter-
mine whether the agency acted unreasonably, arbitrarily, ille-
gally or in abuse of its discretion.31 These sources gave the
trial court no authority in an administrative appeal to consid-
er a challenge to the validity of a regulation.32

In arguing that the trial court had jurisdiction, the plaintiff
relied on Rayhall v. Akim Co.33 as well as language in
Connecticut General Statutes Section 31-249b that the
Superior Court “may order final disposition” of the issues on
appeal.34 The Court found this reliance misplaced. In
Rayhall, the Court explained, the issue was whether the trial
court had jurisdiction in an administrative appeal from the
Workers’ Compensation Review Board to consider a consti-
tutional challenge to the validity of a statute that was not part
of the workers’ compensation scheme when the Board itself
lacked jurisdiction to hear the challenge.35 It concluded that
Section 31-310b furnished a jurisdictional basis for it to hear
the challenge because it provides that any party aggrieved by
the decision of Compensation Review Board “upon any ques-
tion or questions of law arising in the proceedings” may
appeal to the Appellate Court.36 It then observed that what
was present in the Workers’ Compensation Act was missing
from the Unemployment Compensation statutes. “The statu-
tory language regarding workers’ compensation thus express-
ly permits the court to consider those issues actually decided
by the compensation review board and those issues that pres-
ent themselves in the proceedings or become operative as a
result of the compensation review board’s decision. . . There
is no analogous provision in the unemployment compensa-
tion scheme.”37
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The Court concluded by reminding readers that the plain-
tiff did have a forum for its challenge to the regulations – an
independent action under Section 46a-99, which provides
that “any person claiming to be aggrieved by a violation of
any provision of Sections 46a-70 to 46a-78 inclusive, or
Section 46a-81h to 46a-81o, inclusive, may petition the
Superior Court for appropriate relief and said court shall have
the power to grant such relief, by injunction or otherwise, as
it deems just and suitable.”38 Alternatively, it advised that the
plaintiff could have filed a complaint with the Commission
on Human Rights and Opportunities.

The Supreme Court’s decision in Jackson v. Water
Pollution Control Authority of the City of Bridgeport39
demonstrates the broad nature of the Fair Employment
Practices Act’s definition of physical disability, contains a
useful example of facts that establish pretext and, much like
the United States Supreme Court’s Burlington case, points out
the difference between discrimination and retaliation claims.

Jackson, among other things, is a state law physical dis-
ability discrimination case based on a 1997 discharge and an
earlier 1997 indefinite suspension, along with a claim that
these employer actions were in retaliation for the employee’s
complaining to the CHRO. The jury, by answers to inter-
rogatories, rejected the retaliation claim, but found disability
discrimination. It further found that the settlement agree-
ment into which the parties entered into at the state board of
labor relations40 was a pretext for physical disability discrim-
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terminated the plaintiff; the plaintiff per his collective bargaining agreement
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tions that he was capable of performing the significant physical labor the position
required. Id. at 697-698.



ination against the plaintiff by the employer. The jury award-
ed the plaintiff economic damages of $2,100.41 The plaintiff
appealed, but his appeal did not generate any significant legal
developments.

The significant developments arise out of the employer’s
cross-appeal where the employer charged that the trial court
improperly declined to set aside the jury’s findings that the
plaintiff was physically disabled, that the employer had dis-
criminated against the plaintiff on account of his physical
disability and that the settlement agreement was a pretext for
unlawful discrimination concerning the suspension.42

The Court, in rejecting the cross-appeal, first concluded
that there was ample support in the record for the challenged
findings. As to the physical disability finding, referring to
the Section 46a-51 definition43 as “broad,” the Court pointed
to the evidence that in 1986 or 1987, the plaintiff had injured
his right knee on the job, and that, as a result of that injury,
he underwent surgery, received Workers’ Compensation ben-
efits and was given a disability rating.44 It also noted that the
plaintiff later suffered a strained lower lumbar spine, and that
as a result of all his injuries and the surgery, he experienced
continuing discomfort.

As to the discrimination finding, the Court pointed to evi-
dence showing that the employer suspended the plaintiff with-
out pay, that, in so doing, the employer cited his physical lim-
itations in performing certain job functions, and that, while
the employer’s stated reason for the suspension was to have its
physician examine the plaintiff so that his duties could be
reassessed, the employer never had a physician examine him.
In addition, there was evidence that the discharge came with-
out any warning or any other indication to the plaintiff that he
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was not performing his job functions adequately.45

One of the employer’s arguments is particularly notewor-
thy; namely, its argument that the plaintiff could not have
been disabled because he was employed as a furniture mover
during the pendency of the lawsuit.46 The Court rejected this
contention stating that, where, as here, a motion to set aside
is denied on evidentiary grounds, its role is merely to review
the underlying record and if, as here, there is evidence from
which the jury could have reasonably reached its conclusion,
it must affirm even if it would have reached a different con-
clusion had it been the trial court.47 There certainly can be
no better example of the breadth of our state Fair
Employment Practices Act’s “physically disabled” definition.

As to the evidence supporting the conclusion that the set-
tlement agreement was a pretext for discrimination, the Court
noted that there was “considerable testimony” supporting the
conclusion that the employer never had any intention of per-
forming the agreement, particularly its provision requiring
the employer to rehire or reinstate the plaintiff.48 Included in
this array was testimony that the employer suspended the
plaintiff indefinitely less than two months after his reinstate-
ment on the pretextual basis of its concern for his physical
welfare given his medical condition.

More significantly, the Court rejected the employer’s
argument that because the jury found that the employer did
not retaliate against the plaintiff for filing his CHRO com-
plaint, it could not have found the settlement agreement to be
pretextual.49 The Court said this argument presumes that the
plaintiff’s discrimination and retaliation claims are identical
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pened was that in March, 1997, while the plaintiff was suspended, the employer pri-
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and that this is a misperception of the law [and the claims].50
“In the present case, the jury reasonably could have found
that, although the defendant did not rehire and discharge the
plaintiff out of animus for his filing a complaint with the
commission [and thus did not retaliate against him], the set-
tlement agreement [settling the complaint], it was merely a
mechanism by which to procure dismissal of the plaintiff’s
complaint, thus allowing the defendant to [discriminate
against him and] fire him on the basis of his disability for a
new, trumped-up reason.”51

In Brown v. Soh, the Court addressed for the first time
whether exculpatory agreements in the employment context
that purport to prospectively release an employer from all lia-
bility for negligence violate public policy and are unenforce-
able.52 The Court held that these agreements did indeed vio-
late public policy and thus were void.

The pertinent facts are that the Skip Barber Driving School
conducted a one-day advanced driving class. The instruction
took place in a restricted area at the school site. The school
required everyone entering the area, including the employee-
instructors, to sign an exculpatory agreement in which they
acknowledged the dangerous nature of the relevant activities,
assumed full responsibility for any risk of injury and
covenanted not to seek recovery from those involved. The
plaintiff was an employee-instructor hired for this event who
signed the agreement and was injured during the class when
he was struck by a car one of the students was driving.

The case came before the Supreme Court following its
decision in Hanks v. Powder Ridge Restaurant Corp.53 In
that case, the Court held that even a well-drafted exculpatory
agreement which clearly stated that the defendant was being
released from prospective liability for its own negligence
could be contrary to public policy and thus unenforceable.
The determination of whether an agreement was against pub-
lic policy, Hanks tells us, requires a consideration of whether
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it “affected the public interest adversely,” and that this, in
turn, is to be gleaned from the totality of the circumstances
with consideration given [on a non-exclusive basis] to six
factors that the California Supreme Court first articulated in
Tunkle v. Regents of the University of California.54
In concluding that that the entire class of employment-

based exculpatory agreements violates public policy, the
Brown Court noted that four of the so-called Tunkle factors
are always present with these agreements.55 First, the activi-
ty which gives rise to the agreement is generally thought to
be suitable for public regulation. Here, the Court noted that
workplace safety and compensation for workplace injuries—
the activities at issue in this case—are extensively regulated.
Second, the party seeking the exculpatory agreement enjoys
a “decisive advantage of bargaining strength”56—as an
employer would enjoy over an employee. Third, the party
with the decisive bargaining advantage presents what
amounts to a “standardized adhesion contract” on a take it or
leave it basis.57 Fourth, the signatory, here the employee,
will be under the control of the person seeking exculpation
and subject to the risk of that person’s carelessness.58

With those factors present in Brown v. Soh, it was not a
leap for the court to find the exculpatory agreement void. It
is also not a stretch to opine that such agreements will prob-
ably only on the rarest occasions not be void in the employ-
ment context, possibly when the activity which gives rise to
the agreement is not thought to be suitable for public regula-
tion, whatever that might be.

The issue in Cox v. Aiken59 was whether sovereign immu-
nity precludes a state employee from bringing an action
against the officials who allegedly laid him off from his
employment in the classified service in violation of the sen-
iority restrictions in Connecticut General Statutes Section
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5-241.60 The Court concluded that the plaintiff’s claims of a
Section 5-241 violation were barred by sovereign immunity
because the defendants acted in accordance with legislative-
ly approved collective bargaining agreement provisions61 that
superseded the statute.62

The exception to sovereign immunity that the plaintiff was
seeking to utilize was the exception for actions against state
officers seeking declaratory or injunctive relief based on the
officers’ acting in excess of their statutory authority or pur-
suant to an unconstitutional statute. “[W]hen a process of
statutory interpretation establishes that the state officials
acted beyond their authority, sovereign immunity does not
bar an action seeking declaratory or injunctive relief.”63

At the trial court, the defendant moved to dismiss on sov-
ereign immunity grounds. The trial court refused to dismiss,
and the Appellate Court affirmed. Both courts concluded that
plaintiff’s allegations, if proven, would be sufficient to estab-
lish that the defendants acted in excess of the authority vested
in them by Section 5-241. In reversing, the Supreme Court
noted that the lower courts’ analysis assumed that the defen-
dants’ alleged Section 5-241 violation, standing by itself, was
an act “in excess” of their authority, and that the Appellate
Court failed to consider (1) the presence in this case of a leg-
islatively approved collective bargaining agreement with
terms that supersede various statutes, including Section
5-241, and (2) the provisions of yet another statute,
Connecticut General Statutes Section 5-278(e), that expressly
provides that a legislatively approved collective bargaining
agreement trumps any conflicting statutory provision so long
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60 Section 5-241 grants to employees “in the classified service who have been
performing satisfactorily protection from dismissal or lay off due to lack of work,
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his less state service was a union steward with superseniority per the contract.

62 Id., at 207.
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as the proper statutory procedure has been followed.64 The
procedure involves clear notice by the employer in submitting
the contract to the legislature of provisions that would conflict
with a state statute. In this case, the defendants’ submission
demonstrated that the employer followed the proper proce-
dure, indeed that it specifically noted the statutory provisions
the agreement would supersede, including Section 5-241.

The Supreme Court concluded that the case should be dis-
missed on jurisdictional grounds—sovereign immunity—
because the facts the plaintiff alleged indicated that the
defendants acted consistently with the legislatively approved
collective bargaining agreement, that they, hence, did not
exceed their authority, and thus remain entitled to sovereign
immunity.65

Finally, while not an employment case, Evans v. General
Motors Corporation,66 is an important trade secrets case in
which the Supreme Court held that actions seeking damages
under the Connecticut Uniform Trade Secrets Act
(CUTSA)67 are rooted in the common law. Therefore, the
actions fall within the jury trial provision of the Connecticut
Constitution, Article First, Section 19, as amended by Article
4 of CUTSA, and therefore, codifies the common law of
trade secret protection, and litigants have the right to have a
jury decide damages for claims brought under that statute.

In Evans, the plaintiff, an inventor, sued General Motors,
alleging that the manufacturer misappropriated the inventor's
trade secrets. The trial court, denied the plaintiff a jury trial
and entered judgment in favor of General Motors on the trade
secrets claim.68 On appeal, the court found that the plaintiff
was entitled to a jury trial on the CUTSA claim. The court
held that although the statute did not specify a right to a jury
trial, actions for misappropriation of trade secrets were rec-
ognized as legal claims at common law in 1818, at the time
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the Connecticut Constitution was enacted, and thus met the
historical test for the right to a jury trial.69 The court also rec-
ognized that patent and copyright infringement claims were
tried to a jury in the 1800s and forty-four other states that
have enacted the uniform trade secrets act permit juries to
decide the facts and the nature and amount of damages, if
any, awarded to plaintiffs in trade secrets cases.70

Thus damages under CUTSA may be tried to a jury.
However, equitable issues, such as injunctions, under
CUTSA are still to be decided by the court.

IV. SIGNIFICANT CONNECTICUT APPELLATE COURT
EMPLOYMENT DECISIONS

Rweyemamu v. Commission on Human Rights and
Opportunities71 explores the tension between the First
Amendment protection of religious institutions from govern-
mental interference and the rights of ministerial employees of
religious institutions to receive a remedy for a perceived
wrong. The Appellate Court, dealing with an issue of first
impression, affirmed the CHRO’s and the trial court’s dis-
missal of a priest’s race discrimination claim against a
Catholic diocese when he was passed over for promotion due
to a lack of jurisdiction, because “neither state agencies nor
state courts have subject matter jurisdiction to review purely
ecclesiastical disputes.”72 In affirming dismissal, the court
recognized a ministerial exception to the enforcement of
Connecticut’s employment discrimination statutes.73 The
court opined that “[t]he constitutional guarantee of the free
exercise of religious authority requires secular institutions to
defer to the decisions of religious institutions in their
employment relations with their religious employees.”74 The
Appellate Court, however, limited the scope of the ministeri-
al exception to only apply to ministers and clergy.75
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TheAppellate Court further rejected the plaintiff’s alternate
argument that General Statutes Section 52-571b precludes the
application of the ministerial exception in this case.76 The pur-
pose of Section 52-571b is to protect a person’s right to reli-
gious freedom. Subsections (a) and (b) provide that a govern-
ment cannot interfere with a person’s right to exercise religious
freedom unless it has a compelling interest supporting such
interference. Subsection (d) outright prohibits the government
from burdening a person’s “religious belief.”

The question the Court faced was whether a religious insti-
tution’s employment relationship with its clergy constituted
an exercise of “religious freedom” under subsections (a) or (b)
or “religious belief” under subsection (d). If it was the former
then that would permit a government to interfere so long as it
had a compelling interest. As applied to this case, that would
mean that the CHRO would have jurisdiction over the plain-
tiff’s CHRO complaint thus rendering the ministerial excep-
tion inapplicable. If it were the latter, then the CHRO lacked
jurisdiction and the ministerial exception would apply.

After engaging in a thorough statutory analysis, analyzing
legislative history and reviewing federal precedent, the
Appellate Court held that a religious institution’s employ-
ment practices constitute a “religious belief” under Section
52-571b subsection (d).77 Accordingly Section 52-571b does
not replace the ministerial exception in employment cases.
Therefore, the church’s personnel decision relating to its cler-
gy is not subject to governmental interference under subsec-
tions (a) and (b).

In Mokonnen v. Pro-Park, Inc.,78 a jury found in favor of
the plaintiff on both his religious discrimination and negli-
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gent misrepresentation claims. The plaintiff claimed that the
defendant’s reason for terminating him, a lack of hours, was
pretext for the real reason that he was fired: that he was a
Christian. After the defendant terminated him, the plaintiff
found out that the defendant had hired more than 70 people—
a significant number of them being Muslim.

On appeal, the Appellate Court first held that the trial
court improperly instructed the jury on the defendant’s bur-
den in a discrimination case. The trial court gave the follow-
ing erroneous instruction to the jury:
If the plaintiff proves that his religion was a motivating factor
behind his termination, even if other facts were involved, the
plaintiff has established prima facie proof of discrimination,
and the burden of proof is shifted to the defendant to articu-
late a legitimate, nondiscriminatory reason for the discharge.
The defendant must articulate its reason by a fair preponder-
ance of the evidence.79

The Appellate Court held that the trial court’s instruction
improperly placed a burden on the defendant that it did not
bear. In a discrimination case, there is no burden of “persua-
sion,” only a burden of “production.” Therefore, it was
improper for the trial court to instruct the jury that the defen-
dant had to prove anything by the “preponderance of the evi-
dence” standard—it merely needed to produce evidence of a
legitimate, nondiscriminatory reason for the discharge which
the plaintiff was required to then demonstrate was a pretext
for the real discriminatory reason for the discharge.80

The Appellate Court further stated that there was insuffi-
cient evidence to support the jury’s finding in favor of the
plaintiff on his negligent misrepresentation count. In order to
recover for negligent misrepresentation, a plaintiff must
prove the following: “(1) the defendant made a (material)
misrepresentation and (2) the plaintiff reasonably relied upon
that misrepresentation.”81 In support of his negligent mis-
representation claim, the plaintiff claimed that as a result of
the defendant’s statements to him about the lack of hours, he
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applied for unemployment benefits and sought a new job.
The Appellate Court reviewed the trial record and held that
the jury could not have reasonably found that the plaintiff
relied on these statements. The Court held that the plaintiff
sought unemployment benefits and a new job because he was
unemployed, not because of the defendant’s statement about
a lack of hours.

In Chadha v. Charlotte Hungerford Hospital,82 the
Appellate Court revisited a case that it and the Supreme
Court had previously reviewed in 2005. Dr. Chadha, a psy-
chiatrist, sued the hospital and employees of the hospital for
defamation relating to what he claimed were false reports
about his fitness to practice medicine submitted to the
National Practitioner Data Bank and the Connecticut
Department of Public Health. In 2005, Dr. Chadha defeated
the defendants’ motions for summary judgment because the
defendants had failed to include any evidence relating to the
issue of lack of malice relating to their reporting their state-
ments to the various agencies concerning Dr. Chadha’s med-
ical competency. After being remanded, the defendants again
moved for summary judgment and this time included affi-
davits that demonstrated the absence of malice.

This time around, the Appellate Court affirmed the trial
court’s dismissal of the case on summary judgment. Two
notable legal issues were presented in the case. First, the
court stated that in order for the plaintiff to prevail on his
defamation claims he must prove that the defendants acted
with “actual malice” when they submitted their statements to
the agencies.83 “Actual malice requires that the statement,
when made, be made with actual knowledge that it was false
or with reckless disregard of whether it was false …A negli-
gent misstatement of facts will not suffice; the evidence must
demonstrate a purposeful avoidance of the truth.”84 “Malice
in fact is sufficiently shown by proof that the publications
were made with improper and unjustifiable motives.”85 The
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82 97 Conn. App. 527, 906 A.2d 14 (2006).
83 Chadha, 97 Conn. App. 527, 537 citing Chadha v. Shimelman, 75 Conn. App.

819, 826, 818 A.2d 789, cert. den’d. 264 Conn. 909, 826 A.2d 180 (2003).
84 (Internal quotation marks omitted), Id. at 827.
85 97 Conn. App. at 538 (citations omitted).



court stated that the defendants’ affidavits in this case
expressed opinions on the standard of care of treatment pro-
vided by Dr. Chadha in relation to an investigation being con-
ducted by the Connecticut Health Department. The defen-
dants were simply acting within the scope of their adminis-
trative duties at the hospital. The affidavits submitted in sup-
port of summary judgment stated that the defendants acted in
good faith and did not “willfully, deliberately or with malice
of forethought submit any false allegations…”86 These facts
could not be controverted by the plaintiff.

The plaintiff asserted that the defendants’ intent is a factu-
al issue that should not be decided on a motion for summary
judgment, and whether the defendants acted with malice was
an issue of fact. The Appellate Court disagreed finding that
in attempting to oppose summary judgment Dr. Chadha
merely relied on his own “conclusory statements and person-
al assessments of the motives of the defendants.”87 The court
stated that plaintiff’s opinions and assertions about the
motives of the defendants did not establish facts that would
be admissible in evidence. The court stated that “we note
that summary judgment is ordinarily inappropriate where an
individual’s intent and state of mind are implicated…. The
summary rule would be rendered sterile, however, if the mere
incantation of intent or state of mind would operate as a tal-
isman to defeat an otherwise valid motion… Even with
respect to questions of motive, intent and good faith, the
party opposing summary judgment must present a factual
predicate for his argument in order to raise a genuine issue of
fact.”88 While the plaintiff disagreed with the defendants’
opinions, that disagreement did not prove malice. Therefore,
summary judgment was appropriately rendered by the trial
court and the Appellate Court affirmed that decision.

Commission on Human Rights and Opportunities v. City of
Torrington89 involved gender and religious discrimination
claims under Connecticut General Statues Sections 46a-58, 60
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87 Id. at 540.
88 Id. at 539 (citations omitted).
89 96 Conn. App. 313, 901 A.2d 46 (2006).



and 6490 first litigated in federal court, and then renewed
before the CHRO after the federal court dismissed them “with-
out prejudice.” Prior to trial, the federal court dismissed the
counts without prejudice because Blinkoff had not received a
release of jurisdiction from the Commission on Human Rights
and Opportunities (CHRO) and the claims were still pending
before the CHRO. The remaining federal counts were tried to
a jury and the defendant prevailed there (and before the United
States Court of Appeals for the Second Circuit).

The defendant then filed a motion to dismiss the claims
pending before the CHRO arguing that Blinkoff’s federal law-
suit barred the CHRO proceedings on the basis of res judicata
and collateral estoppel. CHRO agreed and dismissed the
claim. The trial court affirmed the decision. The Appellate
Court reversed, stating that, because the federal court dis-
missed the state law discrimination claims “without prejudice,”
that dismissal had no res judicata effect on the proceedings
before the CHRO.91 “It is well established that a dismissal
without prejudice has no res judicata effect on a subsequent
claim.”92 When a federal court finds it appropriate to dismiss
claims without prejudice for the failure to exhaust administra-
tive remedies, that dismissal is “a curable defect that prevents
the court from reaching the merits of the claim but has no res
judicata effect….”93 TheAppellate Court therefore remanded
the case back to CHRO for further proceedings.

In D’Agostino v. Housing Authority of the City of
Waterbury,94 the Appellate Court confirmed the requirement
that a union member must exhaust his remedies under the
collective bargaining agreement before attempting to litigate
a dispute. The catch in this case is that the plaintiff argued
that his dispute fell outside the contract grievance process
because he claimed that he was a victim of misrepresentation.
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90 While this is not an employment case because the plaintiff alleged she was
discriminated against pertaining to the operation of her quarry in Torrington, the
legal principles are nonetheless important and applicable to employment cases.

91 96 Conn. App. at 319.
92 Id., citing Camarano v. Irvin, 98 F.3d 44, 47 (2nd Cir. 1996).
93 Internal quotation marks omitted. Id. Quoting Snider v. Melindez, 199 F.3d,

108, 112 (2nd Cir. 1999) (quotations omitted).
94 95 Conn. App. 834, 898 A.2d 228 (2006).



The court disagreed. The issue arose out of the plaintiff’s
promotion from Maintenance Mechanic to Maintenance
Supervisor. At the time of the promotion, the plaintiff claims
he was promised that the supervisor position would not be
eliminated after he was promoted. The plaintiff accepted the
promotion, was subject to a collective bargaining agreement,
and seven months later the position was eliminated. The col-
lective bargaining agreement provided that “any difference or
disagreement between the parties or between an employee
and the (city) … shall constitute a grievance and shall be
taken up in the manner hereinafter set forth.” The agreement
also provided for arbitration in the event that the grievance is
not resolved. The plaintiff initiated a grievance, but then five
days later filed suit in Superior Court.

The trial court dismissed the case for lack of subject mat-
ter jurisdiction. In affirming, the Appellate Court stated:
it is well settled under both federal and state law that before
resort to the courts is allowed, an employee must at least
attempt to exhaust exclusive grievance and arbitration proce-
dures, such as those contained in a collective bargaining
agreement. Failure to exhaust the grievance procedures
deprives the court of subject matter jurisdiction. The purpose
of the exhaustion requirement is to encourage the use of griev-
ance procedures, rather than the court, for settling disputes. A
contrary rule which would permit an individual employee to
completely side step available grievance procedures in favor
of a lawsuit has little to commend it. It would deprive employ-
er and union of the ability to establish a uniform and exclusive
method for orderly settlement of employee grievances.95

Plaintiff’s argument that his negligent misrepresentation
and promissory estoppel claims fell outside the collective
bargaining agreement grievance procedures was unavailing.
The court stated “collective bargaining agreement procedures
are the exclusive remedy unless the parties expressly agree
otherwise. Where nothing is said in the collective bargaining
agreement about exclusivity the agreement is considered to
be the exclusive remedy.”96
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95 Id. at 837-838 (punctuation and citation omitted), quoting Hunt vs. Prior, 236
Conn. 421, 431-32, 673 A.2d 514 (1996).

96 Id. at 839 (punctuation and quotations omitted.)



In Schreiber vs. Connecticut Surgical Group, P.C.97 the
Appellate Court provides a good explanation of the availabil-
ity of the equitable theories of quantum meruit and unjust
enrichment and explains how those theories are not available
when an express or implied contract controls the relationship
between the parties. In Schreiber, the plaintiff was employed
through a written contract of employment that provided for
base compensation and a bonus to which the plaintiff “may
be entitled” based upon his share of the accounts receivables
of the defendant. The defendant terminated the plaintiff’s
employment through a letter of termination that rescinded an
offer of ownership in the corporation and provided the plain-
tiff with ninety days of continued employment. The plaintiff
agreed to the terms of the termination letter, the court said,
when he continued to work for the defendant for the ninety
days provided for in the letter. The plaintiff sued over the
defendant’s failure to pay him the bonus for the ninety-day
period. The trial court determined that the defendant did not
obligate itself to pay the plaintiff any bonus during that nine-
ty-day period, as it had in the original contract.98 The
Appellate Court affirmed.

On appeal the court stated that the standard of review for a
quantum meruit case is the clearly erroneous standard—mean-
ing that the trial court’s holding will not be overturned unless
“as a matter of law it is unsupported by the record, incorrect or
otherwise mistaken.”99 The court then explained that

quantum meruit is the remedy available to a party when the
trier of fact determines that an implied contract for services
existed between the parties, and that therefore, the plaintiff is
entitled to the reasonable value of services rendered…. the
pleadings must allege facts to support the theory that the defen-
dant, by knowingly accepting the services of the plaintiff and
representing to her that she would be compensated in the future
impliedly promised to pay her for the services she rendered.100

However, the court also confirmed that “quantum meruit is a
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97 96 Conn. App. 731, 901 A.2d 1277 (2006).
98 Id. at 734-35.
99 Id. at 737.
100 Id. at 737 quoting Total Aircraft LLC vs. Nascimento, 93 App. 576, 582n.5
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form of the equitable remedy of restitution by which a plain-
tiff may recover the benefit conferred on a defendant in situ-
ations where no express contract has been entered into by the
parties.”101 Thus, if a contract exists, quantum meruit will
not apply, as was the case here.

Additionally, the court stated that “unjust enrichment
applies wherever justice requires compensation to be given for
property or services rendered under a contract and no remedy
is available by an action on the contract.”102 Unjust enrich-
ment is an equitable remedy based on a given factual situation
where it would be contrary “to equity and good conscience for
one to retain a benefit which has come to him at the expense
of another…. with no other test than what, under a given set
of circumstances, is just or unjust, equitable or inequitable,
conscionable or unconscionable, it becomes necessary in any
case where the benefit of the doctrine is claimed, to examine
the circumstances and the conduct of the parties and apply the
standard.”103 The trial court found that the original contract
was clear and unambiguous and was amended by the letter of
termination which provided that the plaintiff would receive a
salary and benefits, but no bonus. Therefore, the court held
that the trial court was correct in refusing to apply the equi-
table doctrines of quantum meruit and unjust enrichment to
this matter where a contract governed the course of conduct
between the parties, and a court sitting in equity could not fill
in any missing or ambiguous terms.

Duplissie v. Devino104 is a good example of when courts
will enforce oral agreements made in the course of employ-
ment. Duplissie worked for Devino in two of Devino’s com-
panies, Building Structures, Inc. and Industrial Development
Group. For approximately eleven years, Duplissie worked
for Devino’s business entities as a construction manager.
During this period, the parties entered into various oral agree-
ments under which Duplissie would receive additional com-
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101 Id. quotation marks and citations omitted.
102 Id. at 740, quoting 5 WILLISTON, CONTRACTS (Rev. ed.) §1479.
103 Id. (citations omitted internal quotations omitted).
104 96 Conn. App. 673, 902 A.2d 30, cert. den’d 280 Conn. 916, 908 A.2d 536
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pensation.105 These oral agreements included (1) the pay-
ment of $10,000 each July to Duplissie by Devino in
exchange for Duplissie’s foregoing any additional construc-
tion work for others; (2) the transfer of a 5% interest in
Industrial Development Group to Duplissie at the time he
retired or ended his employment with Devino; and (3) the
payment of a 10% commission to Duplissie from the profit
Building Structures made on projects for which Duplissie
acted as the construction manager.106

The employment relationship terminated on August 22,
1997 and in March 2000, Duplissie sued Devino and
Building Structures for failing to fulfill their obligations
under each of the oral agreements.107 After a bench trial, the
court rendered judgment in favor of the plaintiff in part and
in favor of the defendants in part and awarded the plaintiff a
total of $152,323.55 in damages. Both sides appealed.

Devino claimed that the trial court incorrectly concluded
that Duplissie’s claims were not barred by the two-year limi-
tations period in General Statutes Sections 52-596 and 52-
576.108 The Appellate Court held that General Statutes
Section 52-596 is not applicable to this claim because
Devino’s promise to pay Duplissie $10,000 each July in
exchange for his foregoing additional construction work for
others was not “remuneration for employment payable peri-
odically” and therefore fell outside the statutes. Under the
unique arrangements between the parties in this case, not only
did the plaintiff have the right to receive $10,000 lump sum
every July, but Duplissie also had the right to defer payment
for an indeterminate period of time and allow it to be held by
Industrial Development until he requested the same to be paid
with 10% interest. The trial court found that Duplissie exer-
cised this option and therefore, the payments did not occur at
regular intervals and did not constitute “remuneration for
employment payable periodically” under Section 52-596.
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106 Id.
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108 Apparently, Devino did not argue the applicability of CONN. GEN. STAT. § 52-

581 limiting claims for breach of oral contract to three years.



As to the applicability of General Statutes Section 52-
576(a),109 the court held that Devino admitted, in his post
trial brief, that if the plaintiff had a cause of action, it
“accrued August 22, 1997 at the latest, when the plaintiff left
employment with Industrial Development…” Since Devino
was served March 1, 2000, based on Devino’s judicial admis-
sion in his post trial brief, the Appellate Court held that the
action was brought within six years of August 27, 1997.110

The court rejected the plaintiff’s claims that Devino fraud-
ulently misrepresented the fact that he would make the
agreed $10,000 payments to the plaintiff. Applying the clear-
ly erroneous standard to the trial court’s decision, the
Appellate Court first described the essential elements of
fraud as follows:
Under the common law it is well settled that the essential ele-
ments of fraud are: (1) a false representation was made as a
statement of fact; (2) it was untrue and known to be untrue by
the party making it; (3) it was made to induce the other party
to act upon it; and (4) the other party did so act upon that false
representation to his injury … all of the ingredients must be
found to exist … additionally, the party asserting such a cause
of action must prove the existence of the first three of the ele-
ments by a standard higher than the usual fair preponderance
of the evidence, which … we have described as clear and sat-
isfactory or clear, precise and unequivocal.111

The court also stated that “a representation about a promise
to do something in the future, when linked with a present
intention not to do it, is a false representation.112
“Accordingly, such a promise ‘may constitute actual fraud if
it is blended with a misrepresentation of the material fact and
an evasion of the very promise after the promisee has per-
formed’”113 However, the court held that under the clearly
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109 “No action … on any simple or implied contract, or on any contract in writ-
ing, shall be brought but within six years after the right of action accrues…”

110 No analysis occurred regarding any statute of limitations claims relating to
payments that were due prior to six years before March 1, 2000. Nor was there any
analysis regarding whether the court viewed the failure to pay as a continuing vio-
lation of the oral agreement to do so.

111 Id. at 681, citation omitted, internal quotation marks omitted.
112 Id., quoting Kim vs. Magnotta, 49 Conn. App. 203, 225, 714A.2d 38 (1998),

reversed on other grounds, 249 Conn. 94, 733 A.2d 809 (1999).
113 Id., quoting Kavarco vs. T. J. E. Inc., 2 Conn. App. 94, 300, 478, A2d 257

(1984).



erroneous standard, there was sufficient evidence for the trial
court to find that Devino did not have the present intention
not to fulfill the promises he made.

The court also agreed with the trial court that the plaintiff
could not prove fraudulent misrepresentation because he did
not justifiably rely on Devino’s promise. The Appellate
Court explained that:
proving a false representation is… only one part of the claim of
actionable misrepresentation. To prevail, the plaintiff also is
required to show that he reasonably relied on that misrepresen-
tation. One who, in the course of his business, profession or
employment… supplies false information for the guidance of
others in their business transactions, is subject to liability for
pecuniary loss caused to them by their justifiable reliance upon
the information, if he fails to exercise reasonable care or com-
petence in obtaining or communicating the information.114

TheAppellate Court refused to overturn the trial court’s judg-
ment that justifiable reliance was lacking here.

The Appellate Court also rejected the plaintiff’s claims
relating to the promise of a 5% interest in Industrial
Development. The Appellate Court found that agreement to
be too uncertain to be enforceable. In order for a contract to
be enforceable, “an agreement must be definite and certain as
to its terms and requirements…. So long as any essential mat-
ters are left open for further consideration, the contract is not
complete.”115 The Appellate Court agreed with the trial court
that the vagueness of how the 5% interest in Industrial
Development should have been calculated left that agreement
too uncertain to be enforceable.

Finally, the Appellate Court affirmed the trial court’s split-
ting the judgment on the 10% commission owed by Building
Structures. The court found that one of the projects to which
the plaintiff claimed a commission was completed in 1993
and the statute of limitations had run on that claim. However,
the court determined that the plaintiff was entitled to a 10%
commission on the completion of a project in 1995. The
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114 Id. at 690-691, quoting Visconti vs. Pepper Partners Limited Partnership, 77
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Appellate Court rejected each of Building Structures’ eviden-
tiary challenges and affirmed the trial court’s rulings in favor
of the plaintiff for the later commission.

The tribal sovereign immunity issues presented in
Davidson vs. Mohegan Tribal Gaming Authority116 are inter-
esting; the employment law aspects of the case are less so.
The plaintiff, an employee of the Mohegan Sun Casino, was
terminated from his position as an entertainment technician
when he took unauthorized leave for dental surgery. The
plaintiff first instituted an action in the Gaming Dispute Trial
Court (Gaming Court) alleging a violation of the Mohegan
Discriminatory Employee Practices Ordinance 2002-04.117

The Gaming Court dismissed the plaintiff’s action as untime-
ly. The plaintiff then sued in Superior Court which dismissed
that action for lack of subject matter jurisdiction due to the
sovereign immunity of the Mohegan Tribe of Indians of
Connecticut (Tribe).118

On appeal, the Appellate Court held that both the casino
and the Mohegan Tribal Gaming Authority (Authority),
which manages all aspects of the casino, enjoy sovereign
immunity in this matter.
As a matter of federal law, an Indian tribe is subject to suit
only where Congress has authorized the suit or the Tribe has
waived its immunity … and the Tribe itself has consented to
suit in a specific form…. Absent a clear and unequivocal
waiver by the Tribe, or congressional abrogation, the doctrine
of sovereign immunity bars suit for damages against the
Tribe…. However such waiver may not be implied, but must
be must be expressed unequivocally.119

The Mohegan Tribe’s remedial system for resolving legal
claims imparts exclusive jurisdiction in its Gaming Court
over disputes arising out of or in connection with gaming at
the casino, including claims by employees with persons or
entities involved with gaming management at the casino.120
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117 Id. at 147.
118 Id.
119 Id. at 148 (citations omitted).
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Therefore, the court held that the plaintiff was required to lit-
igate his employment related claims before the Mohegan
Tribal Court and the Connecticut courts do not have jurisdic-
tion to hear the dispute.121

In Bloom v. Department of Labor,122 an unemployment
compensation claimant had his benefits claim rejected by the
Unemployment Compensation Act Administrator, an appeals
referee, the Board of Review, and finally the Superior
Court.123 Then, after the Superior Court rejected his admin-
istrative appeal—and not appealing that decision—Bloom
brought a separate declaratory judgment action seeking to
have a new hearing on his claim for benefits. The trial court
denied the Department’s motion to dismiss. The Appellate
Court reversed stating that the Unemployment Compensation
Act mandates “a carefully prescribed series of procedural
steps that [the plaintiff] must timely and successively exhaust
to challenge a decision on benefits” and that the plaintiff did
fulfill most of the statutory scheme.124 However, the plaintiff
failed to make a direct appeal to the Appellate Court follow-
ing the dismissal by the trial court as required by General
Statutes Section 31-249.125 The court noted that the plaintiff
could not ignore the statutory appeals process and bring an
identical cause of action disguised as a declaratory judgment.
Such conduct would contravene the Department’s protections
from suit under the doctrine of sovereign immunity,126 which
waiver of sovereign immunity granted by the Legislature, for
the purpose of judicial review for denials of unemployment
compensation claims, expired when the plaintiff failed to take
an appeal of the original trial court denial of his benefits.127

In Valdes v. Yankee Casting Company, Inc., the Appellate
Court affirmed a workers’ compensation commissioner’s
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121 Supreme Court denied certiorari at 280 Conn. 941, 912 A.2d 475 (2006),
and the U.S. Supreme Court also denied certiorari at 2007 U.S. Lexis 4070 U.S.
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tion Act denied the benefits on the ground of willful misconduct.
124 Id. at 39-40.
125 Id. at 40, n.2.
126 Id. at 40-41.
127 Id. (discussing CONN. GEN. STATS. §§ 31-241 – 31-249).



decision that the defendant had improperly discharged the
plaintiff for filing a workers’ compensation claim in violation
of General Statutes Section 31-290a.128 The court rejected
the defendant’s first argument (that the plaintiff’s termination
could not have been related to his work-related knee injury
because it was not even aware that the knee injury was the
excuse for the plaintiff’s absences from work) because the
record demonstrated that the company’s vice president knew
that the absences were due to plaintiff’s knee injury. Indeed,
the record demonstrated that the vice president fired the
plaintiff because he was “tired of the plaintiff’s absences and
problems with his knee.”129 With this factual record a suc-
cessful appeal was clearly doubtful.

The more interesting issue was whether the commission-
er’s failure to articulate the proper burden shifting analysis
set forth in Ford v. Blue Cross & Blue Shield of Connecticut,
Inc.130 merited reversal. The Appellate Court answered this
argument in the negative. It noted that in rendering an award,
a workers’ compensation commissioner need only comply
with Connecticut Regulation Section 31-301-3, which does
not require the commissioner to “explain…how he has
arrived at a final decision….”131 The Appellate Court con-
cluded that the commissioner’s sixty-seven factual findings
supported the inference that he appropriately applied the
Ford burden shifting analysis.
In Gagnon v. Housatonic Valley Tourism District

Commission, et al., the Appellate Court affirmed the trial
court’s granting of summary judgment in favor of the defen-
dant on her wrongful discharge claim.132 The defendant
hired the plaintiff as its executive director. During her
employment, the plaintiff drafted a policy handbook. The
plaintiff did not draft the handbook at the defendant’s request
nor did she submit it for approval. Following an inquiry into
the defendant’s financial affairs, the defendant asked the
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128 94 Conn. App. 140, 891 A.2d 994 (2006).
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plaintiff to resign. The plaintiff refused, and defendant termi-
nated her. The plaintiff brought a multi-count complaint
claiming breach of implied contract, intentional infliction of
emotional distress and, in the alternative, wrongful discharge
in violation of an important public policy. The plaintiff
claimed that the handbook, as well as periodic reviews and
setting dates for her salary increases, created an implied con-
tract whereby she could only be terminated for cause.

The Appellate Court noted that in order to survive summa-
ry judgment on her implied contract claim, the plaintiff need-
ed to show that the defendants had agreed to be bound by some
contractual commitment to her. Unfortunately for the plaintiff,
her “evidence” of an implied contract was “her understanding”
that, if she performed well, she would keep her job, the cre-
ation of the handbook and periodic reviews. This was not
enough for the Appellate Court and it held that that plaintiff
failed to present evidence demonstrating that the defendant
agreed to be bound to some contractual commitment.

The Appellate Court further held that the plaintiff failed to
establish the existence of a material issue on her wrongful
discharge in violation of a public policy claim. Apparently,
in order to support her public policy argument, the plaintiff
claimed that the defendant improperly withheld wages it
owed her for unused vacation time and that she was told not
to speak to the press. TheAppellate Court held that the plain-
tiff presented no evidence demonstrating that either of these
allegations established that she was terminated for an
improper reason.

In Santana v. City of Hartford,133 the Appellate Court
affirmed a trial court’s rejection of a Hartford police officer’s
claim for indemnification of costs incurred in defending
criminal charges brought against him for his “involvement”
in a heroin deal. The court also rejected the plaintiff’s claims
for back pay and reinstatement after he was acquitted of
those charges.134 In affirming the trial court, the Appellate
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133 94 Conn. App. 445, 894 A.2d 307, cert. granted in part, 279 Conn. 901, 901
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134 94 Conn. App. at 460, n.14.



Court noted that, in order for an acquitted police officer to be
indemnified for legal fees relating to his defense of an under-
lying crime, Connecticut General Statutes Section 53-39a
requires that the employee sustain a two-part burden of proof:
“he must show that the charges against him were dismissed,
or that he was acquitted, and that the charges arose in the
course of his duty as a police officer.135 Additionally, courts
use a three-part test for deciding whether the statutory
requirements of Section 53-39a had been met. “Conduct will
be found to have occurred in the course of duties if it took
place (1) within the period of employment, (2) at a place
where the employee could reasonably be, and (3) while the
employee is reasonably fulfilling the duties of employment or
doing something incidental to it.”136

Here, the Appellate Court affirmed the trial court’s factu-
al determination that no nexus existed between the conduct
alleged in the charges against the plaintiff and the plaintiff’s
performance of his duties as a police officer. Therefore, the
Appellate Court affirmed the trial court’s decision rejecting
the plaintiff’s claim to indemnification for the defense of his
legal fees in the underlying criminal action. As to the plain-
tiff’s other claims, the court held that probable cause existed
permitting the city to suspend the plaintiff without pay dur-
ing the pendency of the criminal charges against him. The
court rejected the plaintiff’s procedural due process claims
and affirmed the trial court’s decision that he was not entitled
to back pay and reinstatement notwithstanding the fact that
he was acquitted of the criminal charges because probable
cause existed to support his involvement in the heroin deal.
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135 Id. at 451, quoting Wrawling v. New Haven, 206 Conn. 100, 106, 537 A.2d
439 (1988).

136 Id. at 452, quoting Crotty v. Naugatuck, 25 Conn. App. 599, 603-604, 595
A.2d 928 (1991).
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