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2007 CONNECTICUT APPELLATE REVIEW
BY WESLEY W. HORTON AND KENNETH J. BARTSCHI*

I.     SUPREME COURT

Here it is January 31, 2008, and we are putting our finish-
ing touches on this article.  As far as the Connecticut
Supreme Court is concerned, the main focus is on David Bor-
den’s last year as a Supreme Court justice.  But with the
biggest case of the year by far still undecided (Kerrigan v.
Commissioner of Public Health,1 concerning the state con-
stitutional right of same-sex couples to marry), reporting on
2007 now is like reporting on cases in 1996 before Sheff v.
OʼNeill2 was decided.  The bad timing of this appellate
review is even worse, given the focus on Borden: 13 cases,
including Kerrigan, were argued in the May 2007 Term and
11 have been decided, none by Borden.  Yet.

If we knew Kerrigan would be released by the time you
are reading this (we assume, of course, that you put every-
thing else aside when the Bar Journal arrives in your mail),
we would have waited.  But a number of important decisions
argued in the fall of 2005 were not decided until early 2007;
another case was argued in September 2006 and not decided
until January 2008.  If Kerrigan takes a similar amount of
time, it will not be released before this September.  So, with
some reluctance, onward to press!

Whether or not Borden writes for the court in Kerrigan,
2007 was his year.  He was the chief justice until May in
everything but the formal title, and he performed with great
distinction.  Administratively, he became acting chief justice
(he did not like that title, but that is what he was) in April
2006 at what was perhaps the most difficult time in the his-

*Both of the Hartford Bar.  This Review considers all cases argued between
September 2006 and May 2007 and reported by January 31, 2008.  In addition, a few
cases argued in the Supreme Court in the spring of 2006 but not reported until the
first half of 2007 are reviewed.

1 S.C. 17716, argued May 14, 2007. Mr. Bartschi serves on the legal team that
represents the plaintiffs.

2 238 Conn. 1, 678 A.2d 1267 (1996).  Mr. Horton argued the appeal and
serves on the legal team that represents the plaintiffs.
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tory of the Supreme Court.  Chief Justice William Sullivan
had just semi-retired under a huge cloud.  For those who want
to review this painful period, all the gory details are found in
last year’s review.  This period fortunately will not have to be
revisited in next year’s Review because Sullivan withdrew
his appeal from his 15-day suspension on January 8, 2008.

Sullivan’s actions put not only him but the whole court on
the spot as legislators held hearings and complained about
the supposed culture of secrecy in the court system and pro-
posed bills about transferring rule-making authority to the
legislature.  The details are not important here; what is
important is that Borden had his work cut out for him to
restore the public’s confidence in the courts.

And in thirteen months, he did it.  He immediately
appointed a commission to make recommendations to open
up the court system.  He then immediately adopted most of
the recommendations that he could do administratively.
More important, he opened himself up personally to legisla-
tors and the press on an unprecedented basis and they – both
the legislature and the press – responded favorably.  By the
time Governor Rell had finally appointed a new chief justice,
Chase Rogers, in early 2007, the Supreme Court was no
longer under fire and the important thing to do was to con-
tinue what Borden started.  He certainly made life a lot easi-
er for Rogers as well as for the rest of the justices.

This past year was Borden’s year in the cases as well.  Of
the 40 or so important cases decided in 2007, he authored 10.
Moreover, as his time as acting chief justice wound down, he
took more than his fair share of the cases.  Of the 21 cases
argued at the April Term, 20 have been decided and he
authored four, including a bear of an insurance policy con-
struction appeal, Hartford Accident & Indemnity Co. v. Ace
American Reinsurance Co.3 That decision, officially
released on December 25, 2007, is almost certainly his last or
next to last on the Supreme Court.  While the case announced
no important rule of law, it epitomizes Borden’s attention to
detail throughout his appellate career.

3 284 Conn. 744, 936 A.2d 224 (2007).
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So far, three of the four most important state constitution-
al decisions of the past year have been written by Borden.
One is Contractorʼs Supply of Waterbury, LLC v. 
Commissioner of Environmental Protection,4 in which the
plaintiff unsuccessfully claimed that the legislature was
improperly targeting the plaintiff’s proposed asphalt plant in
Waterbury.  The important question was whether the plaintiff
could claim any heightened equal protection scrutiny of
statutes on economic regulation.  Borden said no.

In State v. Lawrence,5 Borden ruled 6-1, with Joette Katz
dissenting, that the state’s standard of proof in voluntariness
of confession cases is preponderance of evidence, not beyond
a reasonable doubt.  Lawrence therefore refused to overrule a
decade-old case, State v. James,6 but Borden did not take the
defendant’s claim lightly.

Borden’s third state constitutional decision is State v.
McKenzie-Adams,7 holding that the right to privacy under the
state due process clause does not include the right of a school
teacher to have consensual sexual intercourse with a student
in the same school system.  

Richard Palmer wrote the fourth state constitutional deci-
sion, State v. Davis,8 to be discussed below with Palmer’s
other decisions.  In addition to Lawrence and Davis, two of
the other major criminal cases of the year, State v. Randolph9
and State v. Arroyo,10 were authored by Borden.  Randolph
shows Borden at his best, discussing in detail the fuzzy or
contradictory decisions on admissibility of prior misconduct
evidence in cases not involving sexual misconduct.  In the
end, Randolph holds such inconsistent evidence is admissible
to establish a common scheme or plan only if “both crimes
were related to an overall goal in the defendant’s mind.”11

4 283 Conn. 86, 925 A.2d 1071 (2007).  The authors’ office represented the
plaintiff.

5 282 Conn. 141, 920 A.2d 236 (2007) (en banc). The authors’ office repre-
sented the defendant.

6 237 Conn. 390, 678 A.2d 1338 (1996) (en banc).
7 281 Conn. 486, 915 A.2d 822 (2007).
8 283 Conn. 280, 929 A.2d 278 (2007) (en banc).
9 284 Conn. 328, 933 A.2d 1158 (2007) (en banc).
10 284 Conn. 597, 935 A.2d 975 (2007).
11 Randolph, 284 Conn. at 356.
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Arroyo concerns when to give a third-party culpability
charge. The case also canvasses the cases around the country
and holds that statements made to a forensic interviewer are
testimonial for the purpose of federal constitutional law.

There were several major tort-related decisions in 2007,
and Borden wrote three of them.  Miron v. University of New
Haven Police Department12 holds that an employer has a
common-law qualified privilege concerning employment ref-
erences that were solicited with the employee’s consent.
Sullins v. Rodriguez13 holds that sovereign immunity is not a
defense to a 42 U.S.C. section 1983 action against an indi-
vidual-capacity state official unless the relief sought can only
be provided by the state.  Finally, in a decision showing
Borden’s mastery of procedure, Juchniewicz v. Bridgeport
Hospital14 holds that, in a wrongful death case, a plaintiff is
entitled to a charge that the decedent was in the exercise of
due care if the defendant does not claim the decedent’s con-
tributory negligence.

There were four major family decisions in 2007 and
Borden wrote one, Ramin v. Ramin,15 a 4-3 landmark deci-
sion on how a trial court should deal with an uncooperative
litigant.  The case specifically had to do with the power to
award attorney’s fees for disregard of pretrial discovery
rules, but the opinion broadly construes the enforcement
power of courts and is consistent with Borden’s long-stand-
ing philosophy of requiring full disclosure of financial con-
ditions and request for court orders in the resistant-fraught
litigation over the termination of a marriage.

There were three major workers’ compensation-related
decisions and, as with family law, Borden wrote one, 
Fredette v. Connecticut Air National Guard.16 The specific
result in Fredette, how to construe a confusing statute of lim-
itations that only applies in a limited number of situations, is

12 284 Conn. 35, 931 A.2d 847 (2007).  
13 281 Conn. 128, 913 A.2d 415 (2007).  
14 281 Conn. 29, 914 A.2d 511 (2007).
15 281 Conn. 324, 915 A.2d 790 (2007) (en banc).  The authors represented the

plaintiff.
16 283 Conn. 813, 930 A.2d 666 (2007).
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not what makes the decision important.  What is important
about Fredette is the way that Borden (in what is no doubt his
last statutory construction decision on the Supreme Court),
goes about parsing seemingly inconsistent statutory provi-
sions to come up with a perfectly logical result.  He does this
by taking the statute back to 1918 and finding significant
clues to its current meaning in numerous statutory changes
from the 1920s to 1980.  To assist busy lawyers and trial
judges, he then summarizes the Supreme Court’s conclusion
in a detailed but clear paragraph.  Fredette is there to remind
us all of Borden’s mastery of the art of statutory construction.

Because no one in Fredette argued that the statutory lan-
guage was clear, Fredette did not involve any issue about
General Statutes section 1-2z, the plain language statute,
passed in 2003 to overrule Borden’s magnum opus majority
opinion in State v. Courchesne17 and adopt Peter Zarella’s
dissent.18 But Borden has to have felt some satisfaction at
the end of his Supreme Court career when the Supreme Court
unanimously ruled en banc in Hummel v. Marten Transport,
Ltd.19 that the plain language statute itself is ambiguous.
Borden noted in a concurrence the irony of that holding.20
Indeed, the threshold since 2003 for finding ambiguity has
been sufficiently low that not one result would have been dif-
ferent because of section 1-2z (except for Courchesne itself).
So while Borden technically lost the Courchesne war, his
legacy of statutory construction remains 99% intact.

So 2007 was a splendid ending to Borden’s Supreme
Court career – outstanding leadership as acting chief justice,
and outstanding leadership in the wide range of intellectual
areas of the law in which he excelled.

Hummel provides an appropriate segue to the work of
Palmer, who wrote ten of the most significant decisions of
2007.  Palmer wrote Hummel, which specifically holds sec-
tion 1-2z to be ambiguous about whether, when it refers to
whether the text being clear and unambiguous, it means just

17 262 Conn. 537, 816 A.2d 562 (2003) (en banc).
18 Id. at 597.
19 282 Conn. 477, 923 A.2d 657 (2007) (en banc).
20 Id. at 503.
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the statutory text itself or it also means the gloss the Supreme
Court had previously given to the text. The authors have
some theoretical difficulty seeing how “text” on its face
means something other than the statutory language itself, but
a contrary ruling would have led to chaos, given that all pre-
2003 statutory construction decisions would be fair game for
relitigation.  Of course, what Hummel really proves is the
wisdom of Borden’s opinion in Courchesne: without section
1-2z, there would have been no need for Hummel.  

American Promotional Events, Inc. v. Blumenthal21 con-
cerns the statutory definition of a form of fireworks.  What is
important about the decision is the discussion of the rule of
lenity.  That rule comes into play only after the secondary
sources, such as legislative history, still leaves the meaning
of the statute unclear.  Zarella did not sit; we wonder if he
would agree.

As noted earlier there were four major state constitutional
decisions and Palmer wrote one, State v. Davis,22 a very
scholarly decision on the automatic standing rule in search
and seizure cases.  After surveying cases around the country
and the various policy arguments pro and con, Palmer con-
cluded that the defendant’s privacy interests must be
infringed before illegally seized evidence can be barred.
Palmer wrote a second major criminal decision, Clark v.
Commissioner of Correction,23 holding that a person can be
extradited as a fugitive from justice even if that person came
to Connecticut by governmental compulsion.

Palmer wrote the one major administrative law decision of
2007, Longley v. State Employers Retirement Commission,24
holding that the judiciary must give deference to an agency’s
time-tested interpretation of a statute even if the statute has
not previously been judicially construed.  Of course that is a
correct result, but the real mystery is why the Supreme Court
still insists that an agency’s interpretation even be time-test-
ed in order for it to be entitled to deference.  Is not the agency

21 285 Conn. 192, 937 A.2d 1184 (2008).
22 283 Conn. 280, 929 A.2d 278 (2007) (en banc).
23 281 Conn. 380, 917 A.2d 1 (2007).
24 284 Conn. 149, 931 A.2d 890 (2007).
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supposed to have expertise in the area entrusted to its care?
Palmer referred only to Connecticut case law in deciding
Longley.  At a time when the Supreme Court routinely looks
at out-of-state decisions for guidance on substantive issues, it
is surprising that the court is so insular on a procedural issue.

Palmer wrote one major procedural decision, holding for
a 5-2 majority in R.C. Equity Group, LLC v. Zoning Com-
mission25 that failure to cite in a statutorily mandated person
in a zoning appeal (in this case, the clerk of the commission)
is fatal.  Norcott filed a dissent asserting that this decision
brought us back to the dark world of Simko v. Zoning Board
of Appeals.26

Palmer also wrote five of the significant tort decisions.  In
Mahon v. B.V. Unitron Manufacturing, Inc.,27 he finally
explained how settlement with one joint tortfeasor affects the
remaining defendants’ post-trial claim that the verdict is exces-
sive.  This matter had been left in a mess since 1985 by Arthur
Healey’s Delphic opinion in Peck v. Jacquemin.28 In a per-
suasive opinion, Palmer explained how tort reform law essen-
tially altered the common-law rule about how a settlement
affects a satisfaction of a judgment.  The answer is that it does
not, unless the combination of the settlement and the verdict
makes the total amount received by the plaintiff excessive.

In another Palmer decision, Kelly v. Stop & Shop, Inc.,29
the Court held that a premises liability case need no longer
prove actual or constructive notice of an unsafe condition if
the defendant created it.  In Ryan v. Cerullo,30 he held that
the long-arm statute does not apply to a New York account-
ant preparing a Connecticut tax return in New York who does
not derive substantial business from Connecticut.  And in
Lydall, Inc. v. Ruschmeyer,31 he conducted a scholarly inves-
tigation of the Connecticut Uniform Trade Secrets Act.  

25 285 Conn. 240, 939 A.2d 1122 (2008) (en banc).
26 206 Conn. 375, 538 A.2d 202 (1988) (en banc).
27 284 Conn. 645, 668-71 & nn. 2-14, 935 A.2d 1004 (2007).
28 196 Conn. 53, 491 A.2d 1043 (1985).
29 281 Conn. 768, 918 A.2d 249 (2007) (en banc).
30 282 Conn. 109, 918 A.2d 867 (2007).
31 282 Conn. 209, 919 A.2d 421 (2007).
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Finally, in Gallo v. Barile,32 Palmer wrote that complaints
made to the police concerning a crime investigation are entitled
to a qualified rather than an absolute privilege.  Palmer distin-
guished Borden’s decision in Craig v. Stafford Construction,
Inc.,33 which provided absolute immunity for police miscon-
duct complaints.  Palmer and Borden sat on both unanimous
decisions, and Palmer made a distinction between the two types
of complaints in the control over the levers of governmental
power.  Palmer certainly had a busy year on the tort front.

Family law has generally been the domain of Katz, but in
2007 it was more the domain of Zarella.  There were five
important family decisions and Zarella had a major role in
three.  Borden’s majority decision in Ramin has already been
discussed.  Zarella wrote the scholarly dissent from the 4-3
decision, claiming that Borden was ignoring a statute on
attorney’s fees as well as other powers the judiciary already
has for dealing with recalcitrant litigants.  Ramin was the last
great battle between Borden and Zarella (yet again, aside
possibly from Kerrigan).  

And then there is Friezo v. Friezo,34 Zarella’s 6-1 decision
finally giving life to prenuptial agreements.  Before Friezo
many family lawyers felt that attacking such agreements was
like shooting fish in a barrel.  Friezo goes into great detail
about the evidence in the case and about the requirements of
a valid agreement, but the most important aspect of the deci-
sion is its general attitude:  if you have your own lawyer and
you sign the agreement, don’t come back later complaining
that you didn’t understand what you were doing.

Flemming Norcott dissented, not on the general attitude,
but on the deference to be paid to the trial court’s findings.
But he would have ordered a new trial on a different issue:
the trial judge said there was a presumption that the assets
should be split 50-50.  Such a presumption was contrary to
Wendt v. Wendt,35 which the trial judge had no business dis-

32 284 Conn. 459, 935 A.2d 103 (2007).
33 271 Conn. 78, 856 A.2d 372 (2004).
34 281 Conn. 166, 914 A.2d 533 (2007) (en banc).  The authors represented the

defendant.
35 59 Conn. App. 656, 680-88, 757 A.2d 1225, cert. denied, 255 Conn. 918,

763 A.2d 1044 (2000).
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regarding, but it has never been decided by the Supreme
Court.  Norcott’s persuasive opinion agrees with Wendt and
cites 40 out-of-state authorities supporting it.  The other six
justices of course did not reach the Wendt issue.

Zarella also wrote the 4-3 majority opinion in Fish v.
Fish.36 Fish is a landmark decision concerning the standard
for considering a claim by a nonparent seeking custody over
the objection of a fit parent.  The majority opinion holds that
the test is preponderance of the evidence that parental cus-
tody will be detrimental to the child.  Katz wrote the dissent.
She would have required that the evidence prove real and
substantial harm, and that it be proved by the standard of
clear and convincing evidence.  Both opinions show a high
level of scholarship and persuasiveness.  

Zarella also wrote a fine procedural decision in one of the
two major arbitration cases.  In MBNA America Bank, N.A. v.
Boata,37 he made a precise distinction between the subject
matter jurisdiction of a court and the power of an arbitrator to
decide an issue.  The latter is not a jurisdictional question and
is therefore subject to laws of waiver.

Turning back to Norcott, he authored one of the major tort
decisions, Hayes v. Camel,38 holding that evidence concern-
ing informed consent is irrelevant in a medical malpractice
case not claiming lack of informed consent.  Norcott  also
dissented in the major tort decision by Katz in 2007, Durrant
v. Board of Education,39 a municipal immunity case. 
Durrant concerned a mother who slipped and fell at a school
while picking up her young child from an after-school day
care program.  Durrant refused to extend an exception to
municipal immunity beyond school children during school
hours.  The decision was 4-3, Norcott’s dissent being joined
by Palmer and Zarella (an interesting combination).

In Small v. Going Forward, Inc.,40 a 3-2 decision con-
cerning a statute about the duty of automobile dealers, the

36 285 Conn. 24, 939 A.2d 1040 (2008).
37 283 Conn. 381, 926 A.2d 1035 (2007).
38 283 Conn. 475, 927 A.2d 880 (2007).
39 284 Conn. 91, 931 A.2d 859 (2007).  The authors represent the defendant.
40 281 Conn. 417, 915 A.2d 298 (2007).
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most interesting part of Norcott’s majority opinion is foot-
note 4 discussing contradictory meanings of statutory con-
struction.  Norcott ruled on two important insurance issues.
In ACMAT Corp. v. Greater New York Mutual Ins. Co.,41
Norcott declined to adopt a common-law insurance policy
exception that would allow a policyholder who prevails on a
non-bad faith claim to recover attorney’s fees.  And in 
American States Ins. Co. v. Allstate Insurance Co.,42 he dis-
cussed in a very persuasive way the conflict of laws analysis
that applies to insurance policies.

Norcott’s most important opinion in 2007 is C.R. Klewin
Northeast, LLC v. Bridgeport,43 an important municipal arbi-
tration case.  Klewin made it clear that, just because a public
policy issue is raised (and even if it is raised by a municipal-
ity), the court does not become the factfinder.  That remains
the arbitrator’s role.  Klewin also broadens the power of arbi-
trators to determine the legality of the contract being arbi-
trated.  Together these rulings are consistent with the court’s
philosophy of not putting too many roadblocks in the way of
arbitration disputes, especially with government entities.  

Christine Vertefeuille wrote a major decision on the inter-
section between workers’ compensation and tort law.  In
Simaitis v. Flood,44 Leo Parskey had discussed three possi-
ble principles of conflicts of law that might apply to a tort
claim by a plaintiff eligible for workers’ compensation
because of an accident.  Which of the three actually applied
was finally cleared up in Vertefeuille’s opinion in Johnson v.
Atkinson,45 holding that, in order for Connecticut tort law to
apply, either the accident must be in Connecticut or the plain-
tiff “must show a significant relationship between 
Connecticut and either the decedent’s employment contract
or his employment relationship.”46

She also wrote an important family decision, Simms v.

41 282 Conn. 576, 923 A.2d 697 (2007).
42 282 Conn. 454, 922 A.2d 1043 (2007).
43 282 Conn. 54, 919 A.2d 1002 (2007).
44 182 Conn. 24, 437 A.2d 828 (1980).
45 283 Conn. 243, 926 A.2d 656 (2007).The authors’ office represents the

defendants.
46 Id. at 257.
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Simms.47 Simms holds that the trial court abused its discre-
tion in determining the amount of alimony modification by
failing to consider a party’s non-income-producing assets.

Like Norcott, Vertefeuille wrote a significant procedural
claim on attorney’s fees.  In Traytsman, Coric & Keramides,
P.C. v. Daigle,48 she wrote that attorney’s fees generally
must be claimed within the time limits under Practice Book
section 11-21, and not in a bill of costs.  She also wrote a sig-
nificant medical malpractice decision, holding in Grey v.
Stamford Health System, Inc.49 that the ongoing treatment
exception to the statute of limitations does not apply when
the patient does not expect ongoing treatment.

Vertefeuille’s most interesting decision concerns a federal
constitutional attack on the expanded statutory ban on smok-
ing to include restaurants and cafés, but not casinos and most
private clubs.  Batte-Holmgren v. Commissioner of Public
Health50 is important both procedurally and substantively.
Procedurally, the decision properly loosens up the subject
matter jurisdiction issues that have surrounded the use of the
declaratory judgment rules.  No longer does a failure to give
proper notice deprive the court of jurisdiction. The court also
commendably adopted a very flexible approach to what, if
anything, needs to be done when the notice rules were not
followed.

On the merits, we have a bone to pick with footnote 9,
stating that the state and federal equal protection clauses have
like meanings.  Why do such statements keep rearing their
ugly head when they clearly are untrue?  The plaintiff failed
to make a separate state constitutional analysis, so the court
simply should have refused to consider the state constitution-
al question at all.

Since the rational basis test applied, we tend to agree with
the court, although the fine distinctions made remind us of
the ill-fated blue laws.  The decision was 4-1, with Sullivan
dissenting.  He found the fine distinctions too fine to satisfy

47 283 Conn. 494, 927 A.2d 894 (2007). The authors represented the plaintiff.
47 282 Conn. 418, 922 A.2d 1056 (2007).
40 282 Conn. 745, 924 A.2d 831 (2007).
50 281 Conn. 277, 914 A.2d 996 (2007).
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his rational basis review.
Now to Katz.  Like Palmer she authored nine important

decisions this past year.  (Being the speediest writer on the
court, three of Katz’s nine were issued in late 2006.)  Her
biggest impact was in criminal law.  In State v. George J.,51
she wrote that the extended statute of limitations for sexual
offenses against minors is not limited to crimes with sexual
abuse as an explicit element.  George J. also holds that a
defendant may not challenge a juror on the basis of gender.
In State v. Heinemann,52 she rejected the 16-year-old defen-
dant’s claim that his age is a categorical distinction in the rea-
sonableness of his duress defense.  Heinemann held that the
legislature has decided to treat 16-year-olds as adults, and
that is the end of that argument.

State v. Bell53 stands for two significant propositions. First,
Katz addressed, and condemned, the golden rule argument in
a criminal case; she held that, under federal constitutional law,
a jury, not the court, must decide whether a sentence enhance-
ment as a persistent dangerous felony offender is appropriate.

Katz’s most important criminal decision, both procedural-
ly and substantively, is her decision in the en banc State v.
Saucier.54 Saucier concerns an exception to the hearsay rule
and the procedural question was the standard of review.  The
court split 4-3, with Katz and Norcott battling in the very
interesting text and footnotes about when review is plenary
and when abuse of discretion applies.  Norcott even discussed
what the latter phrase means.  In the end, the majority applied
a hybrid non-bright-line approach and, in this case, the prop-
er standard of review turned out to be abuse of discretion.

The evidentiary question, on which the court was unani-
mous, was not really a new issue, because everyone agreed
that the state of mind exception does not apply to memory of a
past act.  The interesting point was the analysis of out-of-state
cases on how to make that distinction.  As Katz pointed out, the
state of mind exception is subject to abuse and can easily make

51 280 Conn. 551, 910 A.2d 931 (2006).
52 282 Conn. 281, 920 A.2d 278 (2007).
53 283 Conn. 748, 931 A.2d 198 (2007).
54 283 Conn. 207, 926 A.2d 633 (2007).
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the hearsay exception as full of holes as Swiss cheese.
Katz’s one foray into family law, other than her passion-

ate dissent in Fish, is Loughlin v. Loughlin,55 holding that
“the length of the marriage” does not include time cohabitat-
ing before marriage, and that the presence of adult children
and grandchildren in the marital home may not be taken into
account in determining alimony.  Her one significant foray
into federal constitutional law is Cogswell v. American Tran-
sit Ins. Co.,56 holding that due process prevents the state
from asserting jurisdiction over an out-of-state insurance
company whose only contact with Connecticut was respond-
ing to (not initiating) contact with a claimant who was
involved in an accident in Connecticut with a driver insured
by the defendant. And her one significant foray into workers’
compensation law is Ricigliano v. Ideal Forging Corp.,57
holding that “manifestation of a symptom” occurs when the
worker first knows his disease is linked to the workplace, not
just when he learns that he has the disease.

And, finally, Katz wrote on three significant tort issues.
Durrant, concerning municipal immunity, has already been
discussed.  In Falls Church Group, Ltd. v. Tyler, Cooper &
Alcorn, LLP,58 a vexatious litigation action, she set the stan-
dard for probable cause at what a reasonable person of ordi-
nary caution would entertain, not whether all reasonable and
competent attorneys would think so.  And in Viera v.
Cohen,59 she held in a 3-2 decision that the remaining defen-
dant cannot seek apportionment against a party as to whom a
plaintiff has withdrawn the action if the withdrawal does not
involve a settlement.

As noted earlier, Sullivan sat occasionally and one deci-
sion is especially notable, Coppola v. Logistec Connecticut,
Inc.,60 a 6-1 decision holding that the federal government
has concurrent but not exclusive jurisdiction over maritime

55 280 Conn. 632, 910 A.2d 963 (2006).
56 282 Conn. 505, 923 A.2d 638 (2007).
57 280 Conn. 723, 912 A.2d 462 (2006).
58 281 Conn. 84, 912 A.2d 1019 (2007).
59 283 Conn. 412, 927 A.2d 843 (2007).
60 283 Conn. 1, 925 A.2d 257 (2007) (en banc).
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inquiries occurring on navigable waters.  Zarella wrote an
impressive dissent.  Both opinions canvassed the unclear
U.S. Supreme Court precedent in this area.  Sullivan also
wrote a significant family law decision, Weinstein v. 
Weinstein,61 holding that a court can impute an ordinary rate
of return to a party’s asset if that asset has a lower rate.  But
suppose the rate of return is higher than ordinary.  What then?
And Sullivan wrote an interesting U.C.C. decision on the
duty of a dealer-purchaser to investigate another dealer’s
right to sell a work of art in Lindholm v. Brant.62

Finally, we come to the new chief justice.  Rogers was
nominated in February 2007 after a 10-month delay caused
by the Sullivan controversy. The governor had said she want-
ed to see how the controversy played out before deciding
whom to nominate.  Certainly by the time of the Rogers nom-
ination it was clear, if it had ever been in doubt, that Zarella
had nothing whatsoever to do with Sullivan’s actions in
delaying the publication of the Clerk63 decision pending con-
sideration of Zarella’s nomination in March 2006 to be chief
justice.  But the governor eventually decided to look outside
the court for Sullivan’s successor.  Zarella thus became the
true victim of Sullivan’s unfortunate action.

Rogers had been a trial judge for many years, but she had
only been on the Appellate Court for one year when she was
nominated for chief justice.  Only once before in the past 200
years has a chief justice been selected from other than the
ranks of the associate justices, and that was in 1889.  Rogers
was confirmed by the General Assembly in April and took
office in time to sit at the May Term (although she was dis-
qualified in Kerrigan, leaving Borden to preside).

Rogers wisely moved quickly to follow up on Borden’s
open court initiatives, and she has gotten excellent reviews
from legislators and the press.  She assigned two of the ten
non-per curiam May Term cases to herself.  Her first deci-

61 280 Conn. 764, 911 A.2d 1077 (2007).
62 283 Conn. 65, 925 A.2d 1048 (2007). The authors represent the defendant.
63 Clerk of the Superior Court, Geographical Area Number Seven v. Freedom

of Information Commission, 278 Conn. 28, 895 A.2d 743 (2006) (en banc).
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sion, Desrosiers v. Henne,64 concerned an important ques-
tion about the use of Fifth Amendment privilege in a civil
case, but the issue was not properly raised.  However, in her
second opinion, Smith v. Muellner,65 the important issue
concerning adverse possession of a right of way was proper-
ly raised and she disposed of it with scholarship and refresh-
ing speed.  In Smith, she carefully distinguished between the
acts necessary to extinguish an easement by prescription
from those necessary to acquire it by prescription. 

If her careful reasoning of Smith and her handling of the
open courts issue are any indication, Rogers will fill her role
as chief justice with distinction.

II. APPELLATE COURT

The Appellate Court is the workhorse of the appellate sys-
tem as most appeals are filed and disposed of in that court.
As a result, the court does most of the routine error correc-
tion that occurs on appeal.  The transfer rule set forth in 
Practice Book section 65-1 allows the Supreme Court to
cherry-pick many of the issues of first impression that first
appear on the Appellate Court’s docket.  Nonetheless, the
Appellate Court does occasionally decide issues of first
impression, but more important, the Appellate Court often
fleshes out the general law the Supreme Court articulates.
Examples of both appear in the following discussion.

The Appellate Court issues a substantially greater number
of decisions than the Supreme Court.  For cases argued or
submitted from September 2006 through June 2007, the
Appellate Court published 477 decisions.66 This number is
down slightly from the same period in the previous year.  The
number of one-line memorandum decisions – 54 – was up
slightly from last year, but down considerably from past
years.  Similarly, only 26 were decided without argument.
Obviously, fewer cases and more judges (including refer-

64 283 Conn. 361, 926 A.2d 1024 (2007).
65 283 Conn. 510, 932 A.2d 382 (2007).
66 This number includes one hold-over from 2005-06, which is included in the

substantive discussion that follows.
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ees)67 means the court has more time to hear arguments and
write decisions.  The overall reversal rate was 18%, the same
as last year.
A. Appellate Procedure

Turning to the cases, the authors begin with appellate pro-
cedure as procedural issues often befuddle appellate litigants.
Chief among such issues is the motion for articulation, which
is often necessary to present a proper record for review.68 In
the past, the authors have criticized the court for questionable
rulings on whether an articulation was needed in a given
case.69 For the most part, such criticism is no longer war-
ranted as the following cases show.  

For example, in Scrivani v. Vallombroso,70 the court
remanded for articulation, noting that the appellant had filed
a motion for permission to file a late motion for articulation,
which the court had denied.  Thus, the appellant’s imperfect
attempt at perfecting the record was not fatal to full review.
The authors applaud such efforts to reach the merits.

Another sensible decision is State v. Bennett.71 The evi-
dence was insufficient to support the conviction on the
grounds the trial court found, but the state argued that the evi-
dence was sufficient on alternate grounds the court had not
discussed and blamed the defendant for not seeking articula-
tion on those alternate grounds.  The court held, however, that
the defendant did not need to seek articulation on all possible
grounds when the basis for the court’s ruling was clear.72

A third situation occurs when a party cannot seek articu-
lation because the judge who rendered the decision is

67 Judges Peters, West, and Dupont all wrote more than 10 decisions each.
Other active referees include Berdon, Foti, Hennessy, Mihalakos, Pellegrino, and
Stoughton with cameo appearances by Cretella, Freedman, and McDonald.

68 See Practice Book §§ 60-5 & 61-10.
69 See Wesley W. Horton & Kenneth J. Bartschi, 2000 Connecticut Appellate

Review, 75 CONN. B.J. 261, 281-83 (2001).
70 99 Conn. App. 645, 654-55 & n.7, 916 A.2d 827, cert. denied, 282 Conn.

904, 920 A.2d 309 (2007).
71 101 Conn. App. 76, 920 A.2d 312 (2007).
72 Id. at 81-82.
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unavailable.  That occurred in Capp Industries, Inc. v.
Schoenberg73 and, commendably, the court reviewed the
claim despite the lack of articulation.

Although questionable decisions concerning the adequacy
of the record are thankfully much rarer these days, such deci-
sions still appear from time to time.  In Bragdon v. Sweet,74

the court held that the plaintiff should have sought articula-
tion on his appeal from the granting of summary judgment
because it was unclear whether the trial court overlooked an
argument or simply disagreed with it.  As summary judgment
is subject to plenary review it does not matter what the trial
court thought because the Appellate Court would be review-
ing the same documents.

Likewise, in Chamberland v. LaBonte,75 the court refused
to review a claim that the trial court should not have relied on
the affidavits of expert witnesses because the experts lacked
the credentials and expertise to opine on the subject at issue.
The plaintiff raised the issue in his opposition to the motion
for summary judgment but the trial court apparently did not
rule on the issue.  The authors do not see how this ruling is
consistent with Community Action for Greater Middlesex
County, Inc. v. American Alliance Insurance Co.,76 which
held that an inadequate memorandum of decision did not pre-
clude plenary review of legal issues raised in summary judg-
ment.  After all, the Appellate Court in Chamberland had
access to the same documents the trial court considered in
rendering its decision.

Sometimes a court’s response to a motion for articulation
further muddies the waters as when a trial court turns a
motion for articulation into an opportunity to make changes

73 104 Conn. App. 101, 118, 932 A.2d 453, cert. denied, 284 Conn. 941, 937
A.2d 697 (2007).

74 102 Conn. App. 600, 925 A.2d 1226 (2007).  The case was decided on the
briefs.  Perhaps oral argument would have brought out the authors’ point.  In gener-
al, it is better not to waive oral argument if given the choice.

75 99 Conn. App. 464, 471, 913 A.2d 1129, cert. denied, 282 Conn. 912, 924
A.2d 137 (2007).

76 254 Conn. 387, 757 A.2d 1074 (2000).



18 CONNECTICUT BAR JOURNAL [Vol. 82

to its factual findings.  In In re Christian P.,77 the court prop-
erly chastised the trial court for attempting to remold its adju-
dicatory findings and disregarded the articulation.  Similarly,
an articulation created confusion in Munson v. Munson,78
where the trial court’s articulation did not clarify the incon-
sistent findings in the original decision.  Commendably, the
Appellate Court placed the blame for the messy record in
Munson on the trial judge, which is where it belonged, and
remanded the case for a new hearing.

Failing to file a motion for articulation, when necessary, is
not the only way to present an inadequate record for review.
The court scolded the appellant in Francis T. Zappone Co. v.
Plymouth Commons Realty Corp.79 for failing to file any
transcripts where he claimed that the plaintiff failed to prove
an ascertainable loss in a CUTPA case.  The court’s wrath is
understandable given that the claim relied on the evidence, or
the purported lack of evidence, at trial.  Nevertheless, the
court concluded that the defendant would lose on the merits
because the court also found that he had breached a contract
and the loss of a contract was an ascertainable loss under
CUTPA.80

Enough on whether the record was adequate for appellate
review.  The perpetually vexing question of finality was not
made any clearer by Wilcox v. Ferraina.81 Wilcox held that
an order for injunctive relief in a case involving unlawful
entry and detainer was final even though the plaintiffs’ claim
for money damages was unresolved.  The plaintiffs amended
their complaint to add the money damages count after the
court granted the injunction.  It is not clear, however, whether
the appeal was filed before or after the amendment, which is
critical.  If the appeal preceded the amended complaint,
which added the unresolved damages claim, then the appeal
was from a final judgment and jurisdiction would not be

77 98 Conn. App. 264, 266-67 n.4, 901 A.2d 1261 (2006).
78 98 Conn. App. 869, 875, 911 A.2d 1158 (2006).
79 99 Conn. App. 175, 179-80, 912 A.2d 1113 (2007).
80 Id. at 180-81.
81 100 Conn. App. 541, 546 n.6, 920 A.2d 316 (2007).
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destroyed by the subsequent trial court activity.82 If, how-
ever, the appeal was filed while the damages claim remained
pending, it is unclear how the judgment was final under mod-
ern finality rules.

Appellate litigants often overlook the rules concerning
automatic stays.  In Lucas v. Deutsche Bank National Trust
Co.,83 the trial court discharged a worthless judgment lien
and terminated the automatic stay that would arise by virtue
of Practice Book section 61-11.  The plaintiff appealed but
failed to file a motion for review pursuant to Practice Book
section 61-15.  The defendant perfected the land records, and
the court dismissed the appeal as moot.
B. Trial Procedure

Two cases that touch upon subject matter jurisdiction are
worth noting.  In Payne v. TK Auto Wholesalers,84 the Court
held its collective nose and concluded that a thief alleged
facts that gave him standing to assert a statutory civil theft
claim and a CUTPA claim against a car dealership that did
not return a downpayment the thief made using stolen funds
because the thief’s possessory interest was superior to the car
dealership’s.85 In Weiner v. Clinton,86 the court held that a
legal malpractice action is ripe even though the underlying
action is on appeal, distinguishing between the difficulty of
proving damages, which does not implicate ripeness, with the
uncertainty of whether any damages would ever occur.

Concerning personal jurisdiction, in Green v. Simmons,87
the court held that mailing two unanswered letters to a 
Connecticut business was not transacting business in the state
for purposes of the long-arm statute.  In Fine Homebuilders,

82 See RAL Management, Inc. v. Valley View Associates, 278 Conn. 672, 899
A.2d 586 (2006).

83 103 Conn. App. 762, 931 A.2d 378, cert. denied, 284 Conn. 934, 935 A.2d
151 (2007).

84 98 Conn. App. 533, 911 A.2d 747 (2006).
85 The court intimated that the defense of unclean hands might apply but held

“that factor ha[d] no place in this stage of the proceedings.”  Id. at 541-42.
86 100 Conn. App. 753, 919 A.2d 1038, cert. denied, 282 Conn. 928, 926 A.2d

669 (2007).
87 100 Conn. App. 600, 919 A.2d 482 (2007).
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Inc. v. Perrone,88 a divided panel reversed a trial court judg-
ment dismissing an action for insufficient service where the
marshal lodged the process in a gate guarding access to the
property.  The court reasoned that “abode” encompassed the
gate for purposes of General Statutes section 52-57(a).  Judge
McLachlan dissented, concluding that the facts found by the
trial court supported the conclusion that the service was not
adequate, although he did allow that in some circumstances,
lodging process in a locked gate might be adequate.

In cases involving notice as a practical matter, the court
reversed a trial court’s denial of a motion to open a dissolu-
tion judgment where the plaintiff proceeded on orders of
notice in Tsitaridis v. Tsitaridis.89 The defendant wife had
fled the marital home because of domestic violence and for
obvious reasons, which the trial court did not consider, had
not kept her former husband informed of her new address.  

Two cases concerned the timeliness of filings.  In Jacob v.
Dometic Origo AB,90 the court declined to determine explic-
itly whether scheduling orders trump the rules of practice
where the trial court disregarded a statement in opposition to
a motion for summary judgment filed after the date in the
scheduling order but well ahead of the time provided by the
Practice Book.  The trial court also refused to permit an
amendment to the complaint to add the issue raised in the
opposition statement.  The court held that the trial court
abused its discretion in refusing to permit an amendment to
the complaint where the plaintiff had raised the issue in the
disregarded opposition statement to summary judgment
where the case was not scheduled for trial for three months.91
The court held in Embalmerʼs Supply Co. v. Giannitti92 that
a mistaken reference to the wrong time period for responding

88 98 Conn. App. 852, 911 A.2d 1149 (2006), cert. denied, 282 Conn. 901, 918
A.2d 888 (2007).

89 100 Conn. App. 115, 916 A.2d 877 (2007).
90 100 Conn. App. 107, 111-12, 916 A.2d 872, cert. denied, 282 Conn. 922,

925 A.2d 1103 (2007).
91 Id. at 114.
92 103 Conn. App. 20, 65, 929 A.2d 729, cert. denied, 284 Conn. 931, 934 A.2d

246 (2007).
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to an offer of judgment pursuant to General Statutes section
52-192a does not invalidate the offer.  In Giannitti, the plain-
tiff cited the Practice Book period, which had not been
amended to catch up with a change in the statute.93

Several miscellaneous procedural decisions are notewor-
thy.  In Bernhard-Thomas Building Systems, LLC v. 
Dunican,94 the court held that an application for a prejudg-
ment remedy does not constitute a civil action for purposes
of a suit for vexatious litigation. The decision contains a good
discussion of what is and what is not a civil action.  Birchard
v. New Britain95 makes clear that a party must bring an
implied judicial admission to the trial court’s attention, sen-
sibly concluding it was not the trial court’s job to scour the
pleadings for admissions.  In Cavaliere v. Olmstead,96 the
general verdict rule did not bar review of a claim of instruc-
tional error concerning the duty owed to a construction work-
er struck by a car where the claimed error would affect both
the plaintiff’s claim of negligence and the defendant’s claim
of contributory negligence.

Finally, an interpleader action involving a pro se litigant
provided several interesting rulings.  In Travelers Property &
Casualty Co. v. Christie,97 the court first held that the trial
court failed to exercise its discretion in concluding that it
lacked authority to allow the pro se defendant to review doc-
uments at trial she did not formally request through discov-
ery.  The court held that the trial court should have balanced
the probity of the documents, some of which the adverse
party had in the courtroom, with the delay the examination
would have caused.  In a footnote, the court noted that even
under an abuse of discretion standard, the trial court abused

93 The merits concern a claim for vexatious litigation in which the defendants
raise every possible issue under the sun.  The court thoroughly and correctly
explained why the defendants were wrong on all their points.

94 100 Conn. App. 63, 918 A.2d 889, cert. denied, 282 Conn. 912, 924 A.2d
137 (2007).

95 103 Conn. App. 79, 86, 927 A.2d 985, cert. denied, 284 Conn. 920, 933 A.2d
721 (2007).

96 98 Conn. App. 343, 348, 909 A.2d 52 (2006).
97 99 Conn. App. 747, 916 A.2d 114 (2007).
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its discretion in refusing the examination.98 Second, the
court held that the trial court improperly relied on the pro se
defendant’s advocacy style to find that she was uncoopera-
tive, which drove up the appraisal fees at issue.99 Last, the
court held that prejudgment interest pursuant to General
Statutes section 37-3a was unwarranted where the parties did
not have a contract for a sum certain.100

Two administrative appeals merit discussion.  In a schol-
arly statutory construction case, the court held in Winsor v.
Commissioner of Motor Vehicles101 that a third party who
views a refusal to submit to a breathalyzer test through
closed-circuit television is not a witness for purposes of 
General Statutes section 12-227b, which requires that a third
party witness such refusal.  Because “witness” was ambigu-
ous, the court reviewed the legislative history and concluded
that physical presence was necessary to view the nonverbal
cues that indicate a refusal to consent.

In a freedom of information case, Groton Police Dept. v.
Freedom of Information Commission,102 the court held that a
police department properly treated records concerning child
abuse as confidential. The decision further holds that a parent
may not waive the confidentiality provisions in the act on
behalf of a minor child.103

A pair of arbitration decisions caught our attention.  In
Remax Right Choice v. Aryeh,104 the court held that the time
limit provided in General Statutes section 52-416(a) does not
implicate subject matter jurisdiction but does implicate per-
sonal jurisdiction, making a late decision voidable in the
absence of consent.  Moreover, the party claiming that the

98 Id. at 757-58 n.10.  Indeed, Judge Bishop disagreed with the majority that
the trial court misapplied the law, but would have held that it was an abuse of dis-
cretion to refuse the examination.  Id. at 767-68 (Bishop, J., concurring).

99 Id. at 762.
100 Id. at 766.  The court noted one Supreme Court decision permitted interest

for unliquidated damages but also observed that while the case had not been over-
ruled, it had also not been cited since 1902.

101 101 Conn. App. 674, 922 A.2d 330 (2007).
102 104 Conn. App. 150, 160, 931 A.2d 989 (2007).  
103 Id. at 166-67.
104 100 Conn. App. 373, 918 A.2d 976 (2007).
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decision is late need not file an application to vacate the
award because there was no valid award in the first place.

Proving that the public-policy exception to arbitration
awards is very narrow, the court held in Enfield v. AFSCME
Council 4, Local 1029105 that an arbitration panel did not
violate a clear public policy by reinstating a police dispatch-
er who smoked marijuana in his own home but completed a
drug treatment program, cooperated with the investigation of
his marijuana use, was not convicted of a crime, and whose
job performance was not affected by his marijuana use.  

Turning to contract law, when illegality is posed as a
defense in a breach of contract action, the lawfulness of the
contract is usually assessed at the time of formation.  In Wyatt
Energy, Inc. v. Motiva Enterprises, LLC,106 the court held
that subsequent facts are relevant when violation of antitrust
laws forms the basis of an illegality defense because of the
accretion of market power that can occur as a company
acquires multiple contracts over time.

Several employment law cases deserve note.  Deciding an
issue of first impression, a divided panel held in Vollemans v.
Wallingford107 that the 180-day statute of limitations in a ter-
mination case begins to run on the last day of employment.
After reviewing federal and sibling-state precedent, the
majority rejected the federal rule that the statute of limita-
tions runs from notice of termination, concluding that the
federal rule did not effectuate the remedial purpose of 
Connecticut’s Fair Employment Practices Act.  Judge
McLachlan offered a well-reasoned dissent arguing that
because the legislature intended to harmonize Connecticut’s
antidiscrimination statutes with federal law, the court should
adopt the federal rule.108

105 100 Conn. App. 470, 479, 918 A.2d 934, cert. denied, 282 Conn. 924, 925
A.2d 934 (2007).

106 104 Conn. App. 685, 936 A.2d 280 (2007).
107 103 Conn. App. 188, 928 A.2d 586, cert. granted, 284 Conn. 920, 933 A.2d

722 (2007).
108 Id. at 224-25 (McLachlan, J., dissenting). The authors themselves are divid-

ed on the issue.  Mr. Bartschi agrees with the majority, and Mr. Horton agrees with
the dissent.
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In Rweyemamu v. Commission on Human Rights &
Opportunities,109 the court held that the CHRO properly
invoked the ministerial exception in dismissing the plaintiff’s
administrative complaint by a priest against his church for
lack of jurisdiction. The decision contains a scholarly discus-
sion of the common-law rule and further holds that General
Statutes section 52-571b, which protects religious freedom,
does not displace the ministerial exception.

The court in Pickering v. Aspen Dental Management,
Inc.110 held that terminating the plaintiff for complying with
a jury summons in violation of General Statutes section 51-
247a was not negligence per se.  The court concluded that the
plaintiff had a statutory remedy, which was exclusive,
although in that case she missed the 90-day statute of limita-
tions for bringing the action.

The at-will doctrine, which generally permits an employ-
er to fire an employee for any reason, applies to offers for at-
will employment, according to Petitte v. DSL.net, Inc.111 In
Petitte, the plaintiff had left his former job when the defen-
dant rescinded its offer.

Finally, in McKinney v. Chapman,112 the court held that a
supervisor of an employee in a discrimination case enjoys
absolute privilege with regard to statements made in connec-
tion with the litigation, even if the supervisor is not a party.
Consequently, the employee’s subsequent defamation case
against the supervisor failed as a matter of law.

One workers’ compensation case is worth noting.  In Nelson
v. State,113 a judicial marshal who injured his back assisting a
prisoner that had attempted suicide sustained an injury under
the “special hazards inherent” in his job and therefore was enti-
tled to full disability benefits. The majority reached this con-

109 98 Conn. App. 646, 911 A.2d 319 (2006), cert. denied, 281 Conn. 911, 916
A.2d 51, cert. denied, ___ U.S. ___, 128 S. Ct. 206 (2007).

110 100 Conn. App. 793, 919 A.2d 520 (2007).
111 102 Conn. App. 363, 925 A.2d 457 (2007).
112 103 Conn. App. 446, 929 A.2d 355, cert. denied, 284 Conn. 928, 934 A.2d

243 (2007).
113 99 Conn. App. 808, 916 A.2d 74 (2007).
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clusion after reviewing several decisions of the compensation
review board.114 In a concurrence, Judge Lavine concluded
that such deference was not warranted as the board had never
construed the statute in similar facts.115 The authors do not
agree with the level of specificity that the concurrence would
impose before according deference to the agency.

Several family cases demonstrate the role the Appellate
Court plays in fleshing out major decisions from the Supreme
Court.  In Fennelly v. Norton,116 the court explained the pro-
cedural requirements to survive a motion to dismiss a petition
for third-party visitation under the standards set forth in Roth
v. Weston.117 The petitioners must allege specific facts con-
cerning the parent-like relationship between the child and the
petitioner and the type of harm the child will suffer without
visitation; merely checking a box on a court form with a
generic allegation is insufficient.118 Unless there is a factual
dispute about the allegations, an evidentiary hearing, which
the trial court held, is improper.  Judge Schaller concurred in
the result, but would have held that an evidentiary hearing is
not improper and may be used to supplement the pleadings
where the defendant does not object to the introduction of the
evidence.119 Fennelly underscores the need for careful plead-
ing and for filing a statement in opposition to a motion to dis-
miss in such cases.

The scope of property subject to distribution arose in sev-
eral family appeals this year.  In Czarzasty v. Czarzasty,120
the court held that a trial court properly considered the defen-
dant’s unvested deferred compensation plan to be property
subject to distribution.  The court noted that in Bender v. 
Bender121 the Supreme Court shifted from defining property

114 Id. at 817-19.
115 Id. at 823 (Lavine, J., concurring).
116 103 Conn. App. 125, 931 A.2d  269, cert. denied, 284 Conn. 918, 931 A.2d

936 (2007).
117 259 Conn. 202, 789 A.2d 431 (2002).
118 Fennelly, 103 Conn. App. at 141-42.
119 Id. at 151-53 (Schaller, J., concurring).
120 101 Conn. App. 583, 922 A.2d 272, cert. denied, 284 Conn. 902, 931 A.2d

262 (2007).
121 258 Conn. 733, 785 A.2d 197 (2001).



122 Czarzasty, 101 Conn. App. at 594.
123 Id. at 595.
124 103 Conn. App. 243, 928 A.2d 575, cert. denied, 284 Conn. 940, 937 A.2d

698 (2007).
125 101 Conn. App. 106, 920 A.2d 340 (2007).
126 103 Conn. App. 276, 928 A.2d 566 (2007).
127 Id. at 288.
128 101 Conn. App. 220, 922 A.2d 184 (2007).
129 Id. at 231.
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in terms of enforceable contract rights to a probability-based
assessment that the party would receive the asset.122 Under
that “imprecise precedent,” the trial court did not abuse its
discretion.123 Also following Bender, the court held in 
Ranfone v. Ranfone124 that a trial court may include in its
division of a pension that portion that the defendant earned
after the dissolution.  As for pre-marital property, the court
made clear in Martin v. Martin125 that General Statutes sec-
tion 46b-81 authorizes a trial court to distribute property the
parties brought into the marriage.

The court explained the Superior Court’s authority in pro-
ceedings before family magistrates in Pritchard v.
Pritchard.126 There, the court held that the Superior Court
had authority to intervene in a family support magistrate pro-
ceeding and order the release the defendant, who was in jail
on a capias order.  Because the defendant had not appealed
the magistrate’s orders of an arrearage, however, the trial
court lacked authority to vacate those orders. The court fur-
ther held that the trial court had the authority to make
prospective child support orders, but held that notice to the
parties, which was lacking there, was required.127

Aley v. Aley128 returned to the Appellate Court after a
remand for articulation on, inter alia, child support orders.
A divided panel held that the trial court erroneously relied on
the plaintiff’s child support guidelines worksheets, which
were representations of counsel, not evidence.  Because the
defendant failed to attend the hearing or submit his own
guidelines worksheets, Judge Mihalakos would have held
that he was precluded from complaining about the error.129
The majority also severed the error from the mosaic by



remanding for a new hearing on child support only, probably
because the discrepancy between the financial affidavits and
the plaintiff’s worksheet was relatively small.130

On the other hand, in Lusa v. Grunberg,131 the court held
that if child support guidelines are corroborated by other evi-
dence, the court may consider them.  Lusa also held that
while the guidelines specifically exclude gifts from domestic
partners in calculating income, the court may consider recur-
ring gifts made by the parents of an obligor in calculating
income.132

The court held in Elia v. Elia133 that a trial court may
properly hold that a party’s earning capacity is less than her
actual income at the time of trial. In Elia, the plaintiff pro-
duced evidence that her income would decrease because she
failed to obtain her nursing license and apparently lacked the
motivation to do so.134 The court concluded that nothing in
the statutes or child support guidelines prevented this find-
ing.  The authors question a ruling on child support that
rewards a lack of motivation on the part of a parent.

The court revived improper reliance on gross income
rather than net income in fashioning financial orders in Cleary
v. Cleary.135 In response to a request for clarification, the
court broke down its income calculation on the basis of gross
income and never mentioned net income, establishing that it
relied solely on gross income in fashioning its orders.136

One case regarding termination of parental rights bears
mention.  In In re Nasia B.,137 the court held that where a
court had dismissed a petition to terminate parental rights
because of DCF’s failure to present a prima facie case, the
court could not, sua sponte, open the judgment and revoke
the commitment of the child to DCF pursuant to General
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131 101 Conn. App. 739, 759, 923 A.2d 795 (2007).
132 Id. at 757.
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134 Id. at 834.
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136 Id. at 803.
137 98 Conn. App. 319, 329-30, 908 A.2d 1090 (2006).  



Statutes section 46b-129 on the basis of the evidence pre-
sented only by DCF and without notice to the parties.  The
Court also held that the trial court should not have deter-
mined credibility in passing on the motion to dismiss.138

Turning to civil rights, like Vollemans,139 Corcoran v.
German Social Society Frohsinn, Inc.140 provided a 
reminder that although Connecticut courts look to federal law
as a starting point in construing state antidiscrimination
statutes, federal law is not the last word.  In Corcoran, the
court held that the defendant was a private club following a
federal test but overlooked Connecticut Supreme Court
authority that provided a broader definition of public accom-
modations.

Several criminal cases warrant discussion.  The Appellate
Court rarely grants a motion for reargument en banc, but it
did so in State v. Flanagan,141 a hold-over case from 2006
that involved the right to self-representation.  Judge Harper,
writing for the 5-4 majority, held that a defendant’s question,
“Don’t I have the right to finish this case myself without [my
court-appointed counsel] there?” and the subsequent collo-
quy did not amount to an unequivocal assertion of the right
to self-representation, which would trigger a hearing on the
subject.142 Chief Judge Flynn dissented, noting that distrust
of lawyers from colonial times led to the constitutional guar-
antee of the right to self representation.143 He would have
held that the defendant did assert his right unequivocally and
had the right to do so at any stage in the proceedings.  Judge
Rogers, joined by Judges DiPentima and McLachlan, dis-
sented separately, agreeing that the defendant asserted his
right to self-representation, but disagreeing that the right
could be raised at any time in the proceedings.144
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139 See supra note107 and accompanying text.
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While Mr. Flanagan did not want a lawyer, Mr. Small did.
In a rare published decision on a motion for review, the court
held in Small v. State145 that a criminal defendant does not
have a right to appellate counsel from the denial of his peti-
tion for new trial as the petition is a civil action.  The court
noted, however, that the court does have discretion to appoint
appellate counsel but that the trial court did not abuse its dis-
cretion in this case.146

Preservation of issues is a persistent problem in criminal
matters. The failure of a trial court to rule on a motion in lim-
ine concerning the testimony of a defense witness regarding
her prior convictions precluded appellate review in State v.
Edwards.147 The Appellate Court would not regard the lack
of a ruling as a tacit denial and held that Golding review and
plain-error review did not apply where the trial court failed to
rule on the motion in limine.

Although normally the induced-error doctrine requires an
affirmative act on the party claiming error, the court held in
State v. Maskiell148 that the silence of counsel when oppos-
ing counsel represented that the parties agreed to the admis-
sibility of a certain report constituted induced error. The
court reasoned that such agreements are within the knowl-
edge of the parties, and therefore the appellant’s trial counsel
had an obligation to speak up if he disagreed with the oppos-
ing party’s representation.

Two defendants “shot at the king,” i.e., made bias claims,
but only one had the necessary perfect aim. The court reject-
ed a claim of judicial bias in State v. Herbert,149 where the
defendant’s mother wrote to various state officials accusing
the trial judge of engaging in a “legal lynching.”  The trial
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145 101 Conn. App. 213, 920 A.2d 1024, cert. granted, 283 Conn. 913, 929 A.2d
728 (2007).

146 Id. at 220 & n.5.
147 99 Conn. App. 407, 913 A.2d 1103, cert. denied, 281 Conn. 928, 918 A.2d
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judge was understandably offended, but the majority held
that her response was a normal human reaction that did not
“shatter” impartiality, especially in view of the relatively
lenient sentence imposed.  Judge Berdon dissented, pointing
out that the judge continued the case for six months after
making her initial remarks and continued to express her dis-
may at the allegations at the subsequent sentencing hear-
ing.150 The authors agree that the continued expression of
dismay after a six-month continuance raised the question of
the appearance of partiality, if nothing else.

In Belcher v. State,151 however, recusal was not a close
call where the trial judge who denied the defendant’s petition
for new trial was the defendant’s appellate counsel.  The
court held that the failure to recuse was plain error and the
parties agreed that a new hearing was necessary.

Three cases involving sufficiency of the evidence are
worth noting.  A divided court held in State v. Ovechka152
that the state presented insufficient evidence to support a
conviction of assault in the second degree where the defen-
dant sprayed the victim with either pepper spray or weed
killer.  Judge Rogers dissented because the victim was seri-
ously injured and was temporarily blinded.153 The authors
agree with the dissent that the line between physical injury
and serious physical injury is not clear and so the jury’s deci-
sion on the matter should have been affirmed.

A divided panel concluded in State v. Owens154 that there
was sufficient evidence to sustain a conviction of risk of
injury to a minor155 where the defendant chased the victim
two or three steps while holding a knife.  Chief Judge Flynn
dissented, noting that the “purpose of the act” prong was to
prevent blatant child abuse and that Supreme Court required
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150 Id. at 75-76 (Berdon, J., dissenting)
151 99 Conn. App. 353, 913 A.2d 1117 (2007).
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physical contact with the child under the “act” prong of the
statute to save the statute from being unconstitutionally
vague.156 Because there was no physical contact or blatant
abuse, he would have reversed the conviction.  The authors
agree with the dissent.

Similarly, in State v. Myers,157 a divided panel held that
the state presented sufficient evidence to convict the defen-
dant of selling drugs within 1,500 feet of a school where the
police stopped him for traffic violations in a school zone and
the defendant handed a package of drugs to a passenger.
Judge Berdon dissented, noting that the police could have
stopped the defendant prior to entering a school zone but
chose to pull him over in a school zone.  Judge Berdon
agreed that it was not necessary to prove that the defendant
knew he was selling in a school zone, but it was necessary to
prove intent to sell at a specific location to avoid the problem
of police chasing suspects into school zones.158 The authors
agreed with the dissent’s reading of the pertinent statute.

Sometimes the question is not whether the evidence was
sufficient but whether it was admissible. An interesting evi-
dentiary ruling occurred in State v. Torelli,159 which held that
statements made to a 911 operator are admissible under the
excited utterance exception to the hearsay rule.

The hate crimes statute,160 which prohibits threats of
physical violence motivated by bias, survived a constitution-
al challenge in State v. Skidd.161 The statute is not unconsti-
tutionally overbroad because it applies only to “true
threats.”162 Nor was the statute vague, where the defendant
invited the victim to “come a little closer” after hurling
obscenities and a racial slur at him.163
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In State v. Russell,164 the court held that intent to violate
a protective order is not a predicate crime under the burglary
statute, analogizing it to trespass, which is not a predicate
crime for burglary under the penal code.  The decision also
contains a good discussion of what evidence is sufficient to
constitute stalking.

The court reversed in State v. Nathan J.165 where the trial
court instructed the jury that the justification defense of rea-
sonable discipline of a child provided by General Statutes
section 53a-18(1) does not apply to risk of injury to a minor
as set forth in General Statutes section 53-21.  The court did
charge the defense for assault, and the jury acquitted, leading
the Appellate Court to conclude that the jury was misled by
the erroneous charge.

Three drunk-driving cases demonstrated considerable
hairsplitting.  While the Supreme Court has held that merely
putting the key in the ignition constitutes operating a motor
vehicle for purposes of the DUI statute,166 the court held in
State v. Cyr167 that using a remote starter is not the function-
al equivalent. Therefore, using a remote does not constitute
operating a motor vehicle under this statute where the defen-
dant is not in the vehicle and it is not clear that he had the
keys on him.

The court held in State v. Sunila168 that a jury verdict acquit-
ting a DUI defendant of a per se violation of General Statutes
section 14-227a(a) was not inconsistent with a conviction under
the behavior prong of the same statute, which merely requires
proof of operating a motor vehicle under the influence of alco-
hol.  In other words, a blood-alcohol level below 0.08 does not
mean that alcohol has not adversely affected one’s ability to
drive under the plain language of the statute.
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164 101 Conn. App. 298, 922 A.2d 191, cert. denied, 284 Conn. 910, 931 A.2d
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The method for measuring blood-alcohol level was chal-
lenged in State v. Pilotti169 where the defendant claimed that
the Intoxilyzer 5000 EN failed to comply with regulations on
the subject because the device measured by volume, not
weight.  Because the device complied with the statute, which
contemplated testing breath and was approved by the com-
missioner of public safety, the court upheld the evidence it
provided.  Thus, the failure to comply with the regulations
did not render the evidence inadmissible, although the defen-
dant was free to attack the probity of the evidence.

The last two criminal cases concern sentencing.  The court
rejected a creative equal protection claim in State v.
Schultz,170 in which the defendant asserted that a mandatory
minimum for assault with a dangerous instrument was irra-
tional when no similar mandatory minimum existed for
manslaughter.171 The court held that the legislature could
rationally conclude that the sentencing scheme was necessary
to deter disabling assaults, that assaults of this nature occur
more frequently than manslaughter, and that it was unlikely
that defendants convicted of manslaughter would receive
shorter sentences than the mandatory minimum for assault
with a dangerous instrument.172

In a habeas case, George M. v. Commissioner of 
Correction,173 the court applied the rule of lenity to hold that
the petitioner was entitled to good-time credits.  The jury
returned a general verdict finding the petitioner guilty of
multiple sexual assaults from 1993 to 1995.  In 1994, the leg-
islature abolished good-time credits for offenses committed
after October 1, 1994.  Because the court could not determine
that all the offenses occurred after this date, and because nei-
ther the statute nor the legislature history appeared to con-
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template such a situation, the court applied the rule of lenity,
following decisions from other jurisdictions.

Turning to torts, a divided panel in Rivers v. New Britain174
affirmed summary judgment in favor of a municipality where
it had shifted responsibility for shoveling the sidewalks to the
abutting landowner pursuant to General Statutes section 7-
163a.  In Rivers, however, the abutting landowner was the
state, which had not clearly waived sovereign immunity.  The
majority held that the plain language of section 7-163a pre-
cluded an implicit exception where the abutting land owner
was the state.  Judge Bishop dissented, concluding that the
plain language led to an unworkable result, namely that lack
of remedy for the plaintiff and a lack of public safety because
no one had responsibility for clearing the sidewalks.  He
examined the legislative history and concluded that the statute
was intended to shift responsibility for maintaining sidewalks
to private landowners, not the state.175

The plaintiff in Lombardi v. Cobb176 succeeded in obtain-
ing an additur where the jury awarded all her claimed med-
ical expenses and lost wages, but no noneconomic damages.
A divided court affirmed concluding that because the plain-
tiff sought treatment, she must have experienced compensa-
ble pain.  In dissent, Judge Lavine aptly observed that the
plaintiff probably sought treatment as a precautionary meas-
ure and noted that the evidence suggested she did not feel the
impact.177

The court reversed the trial court on the appellate briefs in
Demers v. Rosa.178 There, a police officer fell on an icy drive-
way while returning an errant dog to its owner.  The court
held that, while some injuries to a police officer in capturing
a roaming dog might be foreseeable, the slip and fall that
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occurred in that case was not.
The law of lawyering is the final substantive area of this

review. The court provided a good discussion of the applica-
ble standard of review in grievance matters in Brunswick v.
Statewide Grievance Committee.179 There, the court held that
the clearly erroneous standard of review, not the sub-
stantial evidence standard, applies to that court’s review of
disciplinary actions.  The court observed that the Supreme
Court has used both standards and concluded that the clearly
erroneous standard provided the court with greater ability to
police attorneys because that standard permits reversal where
the court is left with the firm impression that the grievance
committee made a mistake. The substantial evidence stan-
dard, on the other hand, requires affirmance if the evidence
exists despite the court’s conclusion that a mistake occurred.  

Referring to local customs when defining the standard of
care in a legal malpractice action is improper, although it was
considered to be harmless error in Traystman, Coric &
Keramidas v. Hundley.180

Deciding an issue of first impression, the Appellate Court
held in Mangiante v. Niemiec181 that the trial court has
authority to award attorneys’ fees to the beneficiary of an
account established under the Connecticut Uniform Transfers
to Minors Act182 as a component of damages as part of the
court’s equitable authority.  The court further held that the
30-day time period after judgment for filing a motion for
attorneys’ fees set forth in Practice Book section 11-21 does
not apply where attorneys’ fees are awarded as a component
of damages.183

Last, the authors note that the only change in personnel
of the appellate judges during 2006-07 was the elevation of
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Chase Rogers to Chief Justice in April 2007.  In the fall of
2007, Barry Schaller was elevated to the Supreme Court.
Judges Richard Robinson and Robert Beach were appointed
to the Appellate Court to fill those vacancies.  The authors
look forward to discussing their cases in the 2008 review.
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2007 CONNECTICUT TAX LAW DEVELOPMENTS
BY JOHN R. SHAUGHNESSY AND CHRISTINE E. BROMBERG*
In 2007, the General Assembly continued to focus on

improving Connecticut’s business climate with the expansion
of several corporation business tax credits and the improve-
ment of the administration and transferability of the film pro-
duction and digital animation credits.  In the sales tax arena,
the legislators’ focus was on the expansion of exemptions.  In
the judicial branch, the Supreme Court made abundantly
clear that the question whether a transaction is subject to
sales tax is to be governed by the true object test, while in
both the Appellate Court and the Superior Court a number of
cases raised the issue of property tax exemptions for religious
and charitable organizations.

I.  LEGISLATIVE DEVELOPMENTS

The 2007 legislative session included the Governor’s veto
of the initial budget enacted by the General Assembly and the
subsequent enactment and approval of a new budget.  As
noted above, an important focus of the budget as approved
was on business tax incentives in the form of new or expand-
ed corporation business tax credits. There was little legisla-
tion enacted affecting the sales tax, except in the area of
exemptions.  
A. Corporate and Income Taxes

1. Corporation Business Tax
The job creation credit enacted in 2006 was expanded in

several significant ways.  As originally enacted, the credit
was potentially available to companies relocating to Con-
necticut that created at least 50 new, full-time jobs and
retained them for at least 12 months.1 Effective for income
years beginning on or after January 1, 2007, the credit is
available to any taxpayer that creates at least ten new full-
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time jobs in the state, without regard to whether the jobs
relate to a relocation.2 Further, the credit was increased from
25% to 60% of the Connecticut personal income tax withheld
from the wages of such new employees over 5 successive
years. The aggregate amount of the credit available to all tax-
payers is limited to $10 million per fiscal year.    

The film production corporation tax credit enacted in
2006 was amended and expanded in several ways.3
The legislature added a new infrastructure credit ranging
from 10% to 20% of capital costs incurred to create digital or
motion picture production facilities.4 Also added was a 30%
credit for the production costs in excess of $50,000 incurred
by a digital animation production studio located within 
Connecticut that adds at least 200 new full-time jobs.5 These
credits and the preexisting film production credit, which
applies on a discrete production basis, now have clearer pro-
cedures for the approval of applications and issuance of cred-
it vouchers by the Commission on Culture and Tourism.  The
credits have been extended to the insurance premium tax, in
addition to the corporation business tax, and all of these cred-
its are transferable, with protection provided against a
buyer’s loss of the credits due to a tax deficiency on the part
of the seller.

In 2007, the legislature also expanded the historic proper-
ties tax credit, originally enacted in 2006.6 Effective for
income years beginning on or after January 1, 2007, taxpay-
ers may qualify for the corporation business tax credit if they
incur qualified rehabilitation expenses to rehabilitate certi-
fied historic structures for mixed residential and nonresiden-
tial uses, provided that at least 30% of the total square
footage is for residential use.7 The credit generally equals
25% of qualified expenditures, but increases to 30% if at
least 20% of the rental units or at least 10% of the individual
ownership units qualify as affordable housing.
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The corporation business tax neighborhood assistance
credit available to businesses investing in energy conserva-
tion projects in low-income housing developments was
increased from 60% to 100% of the total amount invested.8
Finally, in seeming contradiction to the expansion of credits,
the General Assembly enacted legislation that would have
reduced from 70% to 60% the amount of corporation busi-
ness tax that can be eliminated annually by application of tax
credits.9 This provision was part of the bill enacting an
earned income tax credit, which was vetoed by the Governor.

2. Personal Income Tax
The only significant individual income tax action in 2007

was the enactment of an earned income tax credit, which was
vetoed.10 The General Assembly commissioned the Office of
Legislative Research to conduct a study into the feasibility of
implementing an earned income tax credit in Connecticut.11
The study was to be submitted to the Goverrnor and the Com-
mittee on Finance, Revenue and Bonding by February 1, 2008.
B. Sales and Use Tax

Sales tax legislation related to the corporation business tax
film production credits discussed earlier includes new excep-
tions from taxable “gross receipts” and “sales price” under the
sales and use tax for separately stated compensation, fringe
benefits and related payroll tax paid to a “media payroll serv-
ices company.”12 A media payroll services company is one
whose principal business is the management and payment of
compensation and fringe benefits to individuals providing
services to a production company eligible for the film produc-
tion tax credits provided in General Statutes section 12-217jj.

The legislature’s primary focus in the sales tax area was
on exemptions.   The exemption for hybrid passenger cars
was expanded to include any passenger car with a U.S. 
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Environmental Protection Agency estimated city or highway
gasoline mileage rating of at least 40 miles per gallon.13 The
exemption is effective for sales made between January 1,
2008 and July 1, 2010.  

Several energy savings exemptions were also enacted.
New legislation exempts sales of (i) household appliances
that meet the federal Energy Star standard as long as the sales
occur on or after June 4, 2007 and before September 30,
2008;14 (ii) solar energy electricity generating systems, pas-
sive or active solar water or space heating systems, and geo-
thermal resource systems;15 and (iii) compact fluorescent
light bulbs as long as the sales occur after July 31, 2007.16
The General Assembly also permanently extended the sales
and use tax exemption originally enacted in 2005 and 2006
for sales of residential weatherization products.17

New legislation established the Streamlined Sales Tax
Commission to evaluate the changes that would be required to
be made to the existing sales and use tax laws in order for the
state to become a full member of the Streamlined Sales Tax
Governing Board, and to evaluate the benefits, to Connecticut
and to retailers, of such membership.18 The Commission was
to make its findings and recommendations to the Governor
and the General Assembly by January 15, 2008, but as of this
writing, the report has not been submitted.

Finally, the General Assembly exempted meals sold
through coin-operated vending machines or at unattended
“honor boxes” from sales and use tax.19

C. Property Tax
The October 1, 2006 sunset date for the property tax

exemption for certain solar energy systems was eliminated.20
The General Assembly also made several technical changes
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to the 2006 law providing a five-year phase-in for exemption
for eligible manufacturing, biotechnology, and recycling
machinery and equipment and 80% payments in lieu of taxes
(“PILOTs”) to replace lost revenue.21 Among other, largely
procedural changes, this legislation ties the exemption period
to the date of acquisition rather than to the fact that the
municipality is no longer receiving reimbursement, and elim-
inates the requirement that the taxpayer who owns older eli-
gible equipment make up the difference in PILOT between
the former and the new exemption.
D. Estate and Gift Taxes

The General Assembly directed the Commissioner of
Revenue Services to study the impact of the estate tax on
Connecticut’s economic competitiveness and the state’s abil-
ity to keep its residents.22 She was to make her report to the
Governor and the Committee on Finance, Revenue and
Bonding by February 1, 2008.
E. Miscellaneous Taxes

Real property conveyance tax legislation enacted in 2007
extended the 0.25% municipal real property conveyance tax
rate to July 1, 2008.23 In addition, the General Assembly
specified that for purposes of this tax the term “unimproved
land” includes land designated as a farm, forest, or open
space land.24

Effective October 1, 2007, a technical amendment to the
gross earnings tax applicable to utilities clarifies that the def-
inition of “community antenna television (CAT) service”
includes the service provided by a holder of a certificate of
cable franchise authority and by a CAT company issued a
certificate of video franchise authority for any service area in
which it was not certified to provide CAT service on or
before October 1, 2007.25 Moreover, effective October 6,
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2007, the amendment provides that holders of a certificate of
cable franchise authority that become CAT companies are to
be treated as a “person” operating a CAT system.26

Effective July 1, 2007, the motor vehicle fuels tax rate on
the sale or use of diesel fuel was increased from $0.26 to
$0.37 per gallon.27 In addition, gross earnings from the first
sale in Connecticut of diesel fuel for use by a motor carrier in
a qualified vehicle are exempt from the petroleum products
gross earnings tax.28

The General Assembly passed a technical amendment to
the cigarette tax in 2007 which clarifies that cigarette distrib-
utors selling or purchasing packs of cigarettes below cost to
competitors are subject to an additional civil penalty of
$1,000 for each carton of cigarettes sold or purchased in vio-
lation of the cigarette tax rules.29 Finally, an amendment to
the machinery rental surcharge specifies that the “period of
less than 31 days” begins on the date of rental and terminates
on the date the machinery is returned to the rental company.30

II.  LITIGATION AND ADMINISTRATIVE DEVELOPMENTS

This portion of the article comments on the year’s
judicial decisions and the Department’s administrative pro-
nouncements with significant impact on tax administration.
A. Corporate and Income Taxes

The only corporate tax case decided in 2007 was Achillion
Pharmaceuticals, Inc. v. Law,31 a decision involving con-
struction of the statutory provisions under which research
and development credits may be exchanged by qualifying
small businesses with the state for 65% of face amount.32
The substantive issue is whether that portion of the credit that
is not applied against tax and not refunded in the year in
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which creditable expenses are incurred is refundable to the
taxpayer in a subsequent year.  The Superior Court Tax 
Session did not reach the substantive issue, but denied the
parties’ cross-motions for summary judgment and required
further review of factual issues.  The taxpayer moved for
articulation, and the Court granted the motion over the
Department’s objection. The case has since been tried and
post-trial reply memoranda were due in late January 2008.

The Supreme Court considered one individual income tax
case in 2007.  In Fadner v. Commissioner,33 the taxpayers
urged the court to apply the doctrine of equitable recoupment
to permit them to offset income in the tax year at issue with
losses from prior years.  The court declined to decide whether
equitable recoupment is available generally to taxpayers, but
held that it was not available to permit the Fadners to utilize
prior year losses for which no carryover was provided.  The
court said that its prior decision in Federal Deposit Insurance
Corp. v. Crystal,34 permitting offsetting of underpayments
and overpayments, was not applicable because the transac-
tions did not occur within the same taxable year.  The court
also held that the taxpayer had failed to establish a factual
basis for equitable estoppel against the DRS.

In Stone v. Commissioner,35 the Tax Session held that the
taxpayer was not a professional gambler.  Under the 
Connecticut income tax, a professional gambler is taxed on
the net of winnings and losses, but the nonprofessional pays
tax on gross winnings unreduced by any losses. The taxpayer
here was employed full-time for most of the two-year audit
period, was the proprietor of a seasonal canvas business, and
managed commercial real estate.  He devoted 43 days in 1998
and 22 days in 1999 to playing slot machines and kept metic-
ulous machine-by-machine records of his results. The court
rejected the Commissioner’s argument that the taxpayer could
not be a professional gambler because he did not pursue gam-
bling on a full-time basis and agreed with the taxpayer that he
approached his gambling in a businesslike manner.  Further,
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although the court was persuaded by the Commissioner’s
expert that it is unrealistic to expect to win at slot-machine
gambling, it was unwilling to find that the taxpayer did not
hold an honest belief that he could profit from the activity.
Nevertheless, he did not pursue the activity frequently enough
nor, given his other sources of income, could he be said to be
reliant on gambling for his livelihood. Applying the “clear and
convincing” standard of proof, the court found him not to be
a professional gambler.

Since the Internal Revenue Service adopted the “check the
box” regulations36 for determining entity classification, the
Department has published guidance to the effect that it will
follow the federal classification of an entity for corporate and
income tax purposes,37 but it has not acted to amend its own
regulations,38 which generally apply the principles of the for-
mer Kintner regulations.  Ruling 07-239 brought this anomaly
into focus by presenting the question whether a qualified set-
tlement fund (“QSF”) organized as a state law trust and con-
forming to the requirements of the federal section 468B regu-
lations40 was taxable as a company under the Corporation
Business Tax.  The Ruling does not resolve the conflict
between the departmental position and the regulations but
concludes first, that the QSF is not a corporation under the
Connecticut regulation because the beneficiaries are not asso-
ciates, and second, that it is also not a corporation under the
current federal regulations because the definition of a QSF in
section 468B of the Internal Revenue Code41 trumps classifi-
cation as a business entity or a trust under Treasury 
Regulation section 301.7701-2.42 Although the Ruling quotes
Harper v. Commissioner43 to the effect that a regulation has
no authority beyond the statute it implements, it stops short of
holding that the Connecticut regulation is invalid. 
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B. Sales and Use Taxes
In its 2006 decision in Message Center Management, Inc.

v. Law,44 Judge Aronson held that the taxpayer’s business of
constructing wireless communications antenna sites on
buildings was not the provision of taxable property manage-
ment services to the building owners.  The Commissioner
had relied heavily on the fact that the taxpayer’s form agree-
ment was titled “Management Agreement” to seek to bring
the arrangement within the ambit of property management
services.  In 2008, the Supreme Court affirmed the trial court,
issuing a per curiam opinion only two weeks after an oral
argument in which the justices addressed not one question to
taxpayer’s counsel.45 It is to be hoped that this settles with
finality that it is not a semantic misstep but the true object of
a transaction that determines its taxable nature.  

One potential remedy under Connecticut’s Lemon Law46
is the return of a defective automobile to the dealer and a
refund of the entire amount paid, including sales tax.  In
DaimlerChrysler Corp. v. Law47 the Supreme Court affirmed
the trial court decision that denied a dealer's claim for refund
of sales taxes reimbursed to customers in connection with
such a return.  The basis for the decision is that the plaintiff
did not avail itself of the remedy for claiming a refund of
sales tax under General Statutes section 12-425 and that the
State has not otherwise waived sovereign immunity with
regard to such refund claims.

In Key Air, Inc. v. Law,48 the taxpayer was a certificated 
air carrier operating aircraft under contract with the owners
of various mid-size cabin jet aircraft, all of which had cer-
tificated take-off weights of 6,000 pounds or more.  As part
of the arrangement, the taxpayer undertook the costs of pilot
training and charged these costs back to the owners of the air-
craft.  There seems to be little question that pilot training
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under these circumstances is “job-related training,” which is
included in “human resource management services” in the
regulatory definition of taxable business analysis and man-
agement services.49 However, excluded from the definition
of such services are those rendered in connection with an air-
craft leased or owned by a certificated air carrier or in con-
nection with an aircraft with a maximum certificated take-off
weight of 6,000 pounds or more.50 The Commissioner
argued that the services were “used and consumed” by Key
Air rather than the owners of the aircraft and were thus not
rendered in connection with the qualifying aircraft.  The
court had no difficulty determining that the pilot training was
connected with the operation of the aircraft.

In the course of her argument, the Commissioner main-
tained that the training, all of which was obtained at locations
outside Connecticut, was taxable in Connecticut because it
was “used and consumed” by Key Air in Connecticut.  The
court questioned that assertion, observing that it would be
more plausible to assert that the training was consumed where
it was received. That is, “[p]ilots receiving the education or
training in other states would be fully qualified to operate the
aircraft upon successfully completing the training program
outside Connecticut, not when the pilots return to 
Connecticut.”51 Judge Aronson’s observation calls into ques-
tion the Department’s reliance on the proposition that services
received outside the state can be “consumed” here and that this
consumption renders the receipt of such services taxable.52

The Tax Session in Sikorsky Aircraft Corporation v. Law53
held that materials, tools, fuel, machinery and equipment
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49 See CONN. AGENCIES REGS. § 12 407(2)(i)(J) 1(i)(1) (as amended in 1999).
50 CONN. GEN. STAT. § 12-407(a)(37)(J)(iii).
51 Key Air, Inc., supra note 48.
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nature of services, and it echoes both the holding in National Bellas Hess v. 
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effect that that the provision of services is a wholly local event.

53 2007 Conn. Super. LEXIS 1184, Super. Ct. No. CV 06 4009194 S (J.D. New
Britain, May 16, 2007).



used for research and development by an aircraft manufac-
turer, as part of the manufacturing of aircraft, aircraft parts
and components in an aircraft manufacturing facility, qualify
for exemption from sales and use tax under General Statutes
section 12-412(78). The court accepted the taxpayer's posi-
tion that the research and development activities were, under
the circumstances presented, wholly integrated within the
process of aircraft manufacturing.  

Ruling 07-354 addresses the question whether leases of
fiber optic cable by a telecommunications service provider
constitute taxable sales.  Such cable is leased as either “dark”
fiber, referring to cable provided without services, or “lit”
fiber, which the taxpayer maintains as ready for data or com-
munications transmission by the customer. The ruling deter-
mined that both are taxable, dark fiber as tangible personal
property, and lit fiber because it is a sale of a taxable telecom-
munications service.  The Department also issued a Policy
Statement stating its interpretation of General Statutes sec-
tion 12-217jj, the film production tax credit,55 and several
Policy Statements which replace earlier such statements.56

C. Practice and Procedure
In Rizzuto v. Law,57 an individual income tax case, the Tax

Session considered the taxpayer's motion in limine and deter-
mined that taxpayers must meet the “clear and convincing”
burden of proof rather than the “preponderance of the evi-
dence” standard. This is a troubling holding that emanates
from dicta in Leonard v. Commissioner,58 a case in which the
standard of proof was not before the court.  The taxpayer
argued this to the court and pointed out that Connecticut
Supreme Court precedents in which the issue was raised hold
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that a burden in excess of preponderance of the evidence can
be imposed only by legislative action.59 The taxpayer’s posi-
tion was that the preponderance standard applied because the
tax appeal statutes do not specifically provide for the stan-
dard of proof on appeal to the courts.60

Rainforest Café, Inc. v. Commissioner,61 is a sales tax case
in which the Tax Session held that a company which engaged
a construction contractor to build out restaurant space, and
which paid to the contractor amounts for sales and use taxes,
was nevertheless responsible for the contractor's failure to
remit such taxes to the DRS because the contractor was a
nonresident contractor as defined in General Statutes section
12-430. That statute imposes special burdens upon nonresi-
dent contractors and those who deal with them, one of which
is to place the responsibility for the contractor’s taxes on the
customer unless the customer either withholds and pays over
to the Department five percent of the contract price or
receives from the contractor a certificate issued by the
Department to the effect that withholding is not required.
The taxpayer did not raise the issue whether this facially dis-
criminatory statute is enforceable, but did argue that the
Department’s claim was barred by the three-year statute of
limitations.  The Department countered that the three-year
period did not begin to run until the first return was filed.
The court held for the Department but not on the basis the
Department urged.  Instead, it held that the claim was not
barred because the taxpayer's failure to comply with the
terms of General Statutes section 12-430 constituted an
“intent to evade” the tax laws.  Taken literally, the court’s
holding would appear to eliminate the three-year statute in
the vast majority of cases. The taxpayer’s motion for recon-
sideration was denied by Judge Aronson in November and a
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Notice of Appeal has been filed.
D. Miscellaneous Taxes

In response to the Commissioner’s request, the Attorney
General opined that section 33 of Public Act 07-25362 impos-
ing tax on the gross earnings of providers of CATV, video
programming by satellite, and certified video programming
is not preempted by the provision in the Cable 
Communications Policy Act of 1984,63 which limits fees and
taxes on cable system operators to five percent of gross earn-
ings.64 Ruling 07-165 holds that a company which purchases
television programming on behalf of hotels from a satellite
antenna television (“SATV”) provider to be delivered by the
SATV provider to the hotels is not itself an SATV provider
subject to the gross earnings tax of section 12-256 of the
statutes.
E. Property Tax

Affirming the trial court, the Supreme Court in Hotshoe
Enterprises, LLC v. City of Hartford66 held that leasehold con-
dominium hangar units for the storage of aircraft at Brainard
Airport are exempt from municipal property taxes pursuant to
General Statutes section 12-64(c), which exempts property
located on a state-owned airport and leased to private individ-
uals. A private company had leased a parcel of land at the air-
port from the Connecticut Department of Transportation and
built on it through a common interest community several T-
hangar buildings designed for the storage of aircraft.  It then
sold hangar units as leasehold condominiums, conveying the
interest by warranty deed.  The court held that the purpose of
the statute was to exempt from tax airport property owned by
the state and leased to private persons.  Since the lease from
the State made clear that no interest in the fee was granted to
the lessee and the unit owners are ultimately in possession of
the hangars by virtue of that lease, the hangars are exempt
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from property taxes.  The City of Hartford also lost its appeal
in Albemarle Weston Street, LLC v. City of Hartford,67 in
which the Appellate Court upheld the trial court’s ruling that
a change in the relative usages of a building designed for flex-
use does not authorize an interim revaluation under General
Statutes section 12-55(b).

A number of cases presented issues arising from the sec-
tion 12-81(7) exemption for property used exclusively for
scientific, educational, literary, historical, or charitable pur-
poses.  In NSA Properties, Inc. v. Stamford,68 the National
Spiritual Assembly of the Baha’i of the United States owned
several parcels of land for which it claimed exemption.  The
city did not contest the exemption for the parcel containing
the “main house,” where religious worship took place. 
However, it contested the exemption for one parcel contain-
ing the caretaker’s cottage and for several other parcels of
unimproved land, all on the ground that they were not used
exclusively for an exempt purpose as General Statutes sec-
tion 12-81(7) requires.  The Appellate Court agreed with the
City, holding that the plaintiff failed to meet its burden even
with respect to the parcel containing the caretaker’s cottage
where the library was maintained and meetings were often
held, because it did not show that such was its exclusive use.

Code section 501(c)(2) supporting organizations present a
complex set of issues.  C.C.C. Real Estate, Inc. is such an
organization, owning real property which it leases to its affil-
iate, Connecticut Counseling Centers, Inc., about whose eli-
gibility for the exemption there would be no question if it
were the property owner.  In this circumstance, assessors may
with some confidence take the position that the property
holding company is not engaged in an exempt activity under
the Connecticut statute and deny the exemption.  Indeed, in
Bradford Foundation v. Town of Avon,69 the court said that it
knew of no authority that would allow for an exemption to an
owner based on the activity of the lessee.  The court in C.C.C.

50 CONNECTICUT BAR JOURNAL [Vol. 82

67 104 Conn. App. 701, 936 A.2d 656 (2007). 
68 100 Conn. App. 262, 917 A.2d 1034 (2007). 
69 2001 Conn. Super. LEXIS 2871, Super. Ct. No. CV 99 0496299 S (J.D. New

Britain, Oct. 3, 2001).



Real Estate, Inc. v. City of Waterbury,70 however, in apply-
ing the two-prong test of United Church of Christ v. West
Hartford,71 held that the fact that the board of directors
served without compensation was a sufficient charitable con-
tribution to support the requirement that an organization be
supported by charitable donations.  The close relationship
between C.C.C. Real Estate and Connecticut Counseling
Centers, where both entities work together toward a common
purpose, was sufficient to satisfy the requirement that C.C.C.
Real Estate’s activities lessen the likelihood that residents of
the counseling center would become burdens on society.

However, the St. Joseph Living Center, a skilled nursing
facility exempt from tax under Code section 501(c)(3) did not
fare so well.  St. Joseph’s is affiliated with the Roman Catholic
Diocese of Norwich and directly owns its real property based
on a quitclaim deed from St. Joseph’s Church.  It serves 
Medicare, Medicaid, and private pay patients, but because it
balanced its books with revenues from the paying patients and
reported an excess of revenues over expenses, the Tax Session
held that it failed both prongs of the United Church of Christ
test.  That is, the court concluded that it was not supported by
charitable contributions and that it did not lessen the burdens
of society.72 The decision has raised concern among health
care providers and has been appealed by the taxpayer.

In decisions rendered in 2005 and 2006,73 the Superior
Court held that the 93% owner of the Millstone nuclear gen-
erating plant did not have the right to claim the exemption for
air pollution control equipment installed at the plant because
it was not the original purchaser of that equipment. In
Dominion Nuclear v. Waterford,74 the Court determined the
valuation of the entire plant and separately determined the
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value of the air pollution control equipment, opening the way
for an appeal, an avenue which both parties have taken.

Griswold Airport, Inc. v. Madison75 involved the conver-
sion of real property that had been held as open space land to
a condominium development. The court held that the proper-
ty's classification did not change when the zoning approval
had been granted.  The property would remain open space
until the declaration of a common interest community was
filed.  The case has been appealed by the Town.
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TORT DEVELOPMENTS IN 2007
BY JAMES E. WILDES*

During this past year, as in almost every year, there was
no shortage of law to review. The issue always comes down
to choosing the most significant developments, rather than
mentioning every new case or statute. The focus of the arti-
cle is on substantive and procedural developments that
directly or indirectly relate to tort law. 

I.  APPORTIONMENT OF LIABILITY

Viera v. Cohen1 exposed a well known gap in 
Connecticut’s apportionment scheme; a gap that left the
defendant without recourse to obtain apportionment, causing
the majority to invite the legislature to inquire into the over-
all fairness and desirability of the decision; a gap that the dis-
sent found to be manifestly unfair to the defendant and fun-
damentally at odds with the purpose of Tort Reform I and II.
The specific issue was whether a plaintiff’s withdrawal of
claims against a party, without payment of a settlement or
other consideration, constituted a “release, settlement or sim-
ilar agreement” for the purposes of apportionment under
General Statutes section 52-572h(n).2 The trial court refused
to allow the defendant to seek apportionment against the
defendants that the plaintiff withdrew against.3 The Supreme
Court, in a marathon decision, affirmed, holding that a with-
drawal does not constitute such an agreement.4 The dissent
maintained that under the majority’s interpretation, a plain-
tiff, in his or her sole discretion may deprive a defendant of
the right to apportionment against any and all persons simply
by filing an action against them, waiting 120 days, and then
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withdrawing his claims against them.5
The issue in Pedro v. Miller6  was whether equitable rea-

sons may toll the statute of limitations for serving an appor-
tionment complaint. The Supreme Court noted that noncom-
pliance with General Statutes section 52-102b(a) may be
excused not only where there is waiver or consent, but also
where other equitable considerations are present.7 The Court
found that although the apportionment complaint was served
on the plaintiff’s treating doctor approximately twenty
months after the return date, sufficient equitable considera-
tions were present, under the facts of the case, since the
plaintiff’s amended complaint filed sixteen months into the
case alleged for the first time that she suffered a cere-
brospinal fluid leak during her treatment and, therefore, the
basis for the claim of apportionment did not arise until long
after the 120-day time frame had passed.8

II.  DAMAGES

As in past years, the adequacy of jury awards was taken
up on appeal. In Lombardi v. Cobb9 the jury awarded
$3293.16 in economic damages, which represented the full
amount of the plaintiff’s medical bills and lost wages, yet did
not award any noneconomic damages. The defendant refused
to accept the court ordered additur of $5000.00 and then
appealed from the setting aside of the verdict.10 The 
Appellate Court found no error, noting that the jury’s award
of economic damages indicated that it necessarily found that
the plaintiff had experienced pain and there was no basis to
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5 Id. at 468.
6 281 Conn. 112, 914 A. 2d 524 (2007). The Supreme Court in Lostritto v. 

Community Action Agency of New Haven, Inc., 269 Conn. 10, 12-14, 848 A.2d 418
(2004) addressed whether the 120-day statutory limit to serve apportionment com-
plaints was mandatory. Id. at 15. The Court found that it was mandatory, but that the
statute implicated personal rather than subject matter jurisdiction. Id.at 31-35. The
Court noted the serious implications as to whether a time limit invokes subject mat-
ter jurisdiction or personal jurisdiction, since the former may not be waived, while
the latter is waived if not raised by a motion to dismiss within thirty days of the fil-
ing of an appearance. Id. at 32.

7 Pedro, supra note 6, at 118-21.
8 Id. at 115, 119.
9 99 Conn. App. 705, 706, 915 A.2d 911 (2007).
10 Id. at 707.



attribute the pain to any preexisting condition as there was no
evidence of any such condition.11

In Day v. Gabriele12 the Appellate Court had occasion to
set forth the measure of damages where the plaintiff sued the
defendant in trespass and nuisance due to an injury to land.
The Court stated that the basic measure of damages, whether
the injury arises out of tort or contract, is the diminution in
value of the property.13 An alternative measure of damages
may be determined by the cost of repairs, provided that the
cost does not exceed the former value of the property and
provided that the repairs do not enhance the value of the
property over what is was before it was damaged.14

The contours of the constitutionality of punitive damages
awards made its way down a frequently trodden path to the
United States Supreme Court in Philip Morris USA v. 
Williams.15 The respondent’s decedent sued the petitioner,
the manufacturer of a brand of cigarettes favored by the dece-
dent, in negligence and deceit and an Oregon jury awarded,
on the deceit claim, $821,000 in compensatory damages and
$79.5 million in punitive damages.16 The Court held that
United States Constitution’s Due Process Clause prohibits a
state court jury from basing its award, in part, upon its desire
to punish the defendant for harming nonparties or persons
whom the parties do not represent since to hold otherwise
would amount to a taking of property from the defendant
without due process.17 The Court qualified its holding by not-
ing that evidence of harm to nonparties can help show that
the defendant’s conduct posed a risk to the general public and
so was particularly reprehensible; however, the jury may not
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11 Id. at 709-10.
12 101 Conn. App. 335, 921 A.2d 692, cert. denied, 284 Conn. 902, 931 A.2d

262 (2007).
13 Id. at 346.
14 Id. at 346-47.
15 127 S. Ct 1057, 166 L.Ed.2d 940, 75 USLW 4101 (2007).
16 Id. at 1060-61.
17 Id. at 1060-63. The plaintiff’s attorney argued to the jury to think about how

many others there had been and how many others would be killed by cigarettes. Id.
The trial judge refused to charge the jury that, as requested by defense counsel, they
were not to punish the defendant for the impact of its alleged misconduct on other
persons who may bring lawsuits of their own. Id.



use a punitive damages award to punish a defendant for
harms visited on nonparties.18

III. DEFAMATION

The dispositive issue presented in Gallo v. Barile19was
whether statements made to the police in connection with a
criminal investigation are absolutely privileged or qualifiedly
privileged. The plaintiff claimed that the defendants wrongful-
ly had accused him of engaging in threatening and harassing
behavior in connection with an incident in which he was
arrested for breach of peace and later acquitted.20 The Supreme
Court agreed with the plaintiff that the trial court improperly
granted the defendants’ motion for summary judgment because
the defendants’ statements to the police were subject to a qual-
ified immunity and not an absolute immunity.21 The Court
noted that there was no benefit to society or the administration
of justice in protecting those who make intentionally false and
malicious defamatory statements to the police.22

The Supreme Court in Miron v. University of New
Haven,23 in a case of first impression, recognized a qualified
privilege for the employment references of current or former
employees that were solicited with the employee’s consent.
The plaintiff, a former law enforcement officer, sued her for-
mer employer and two of her former supervisors for defama-
tion and tortious interference with business expectancies with
respect to subsequent employment opportunities.24 The plain-
tiff argued that the trial court erred in charging the jury that
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18 Id. at 1063-64.
19 284 Conn. 459, 460-61, 935 A.2d 103 (2007).
20 Id. at 461-63. Statements made by a complaining witness to police are sub-

ject only to qualified privilege. See Petyan v. Ellis, 200 Conn. 243, 252, 510 A.2d.
1337 (1986). Qualified immunity protects only false statements that are not made
maliciously and does not protect those false statements that are made intentionally
and maliciously. Gallo, supra footnote 6. Communications made in the course of
judicial proceedings are absolutely privileged as long as they are in some way per-
tinent to the subject of the controversy. Id. at 466. The doctrine of absolute privilege
bars the recovery of damages even where the published statement is false and mali-
cious. Id.

21 Id. at 465.
22 Id. at 471.
23 284 Conn. 35, 43-45, 931 A.2d 847 (2007).
24 Id. at 40.



the defendants were entitled to a qualified privilege to state-
ments made in the context of an employment reference.25 The
Supreme Court disagreed with the plaintiff’s contentions and
held that General Statutes sections 31-128e and 31-128f of
Connecticut’s Personnel Files Act did not preclude the appli-
cation of the common-law qualified privilege.26

Hopkins v. OʼConnor27 addressed whether the defendant
police officer was entitled to absolute or qualified immunity
where pursuant to General Statutes section 17a-503(a) he
took the plaintiff into involuntary custody and then allegedly
defamed him in a police incident report and by publishing
information about the incident to coworkers. The Supreme
Court determined that commitment proceedings are judicial
proceedings to which absolute immunity attaches.28 The
Court further found that a police officer’s actions pursuant to
section 17a-503(a) are sufficiently related to commitment
proceedings to merit absolute immunity.29 However, the
analysis did not end there, as the Court took note of another
pertinent statute, section 17a-504, which imposes criminal
sanctions on anyone who willfully and maliciously attempts
to have someone committed who does not have psychiatric
disabilities.30 The Court held that consistent with the policy
expressed in section 17a-504, it was appropriate to afford
only a qualified immunity to persons acting pursuant to 
section 17a-503 if their conduct falls within the proscriptions
against malicious conduct under Section 17a-504.31 Based
upon this analysis the Court affirmed the trial court’s denial
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25 Id. at 41-43.
26 Id. at 46-47.
27 282 Conn. 821,823-24, 925 A.2d 1030 (2007). To establish defamation the

plaintiff must publish a defamatory statement, the defamatory statement must iden-
tify the plaintiff to a third person, the defamatory statement must be published to a
third person, and the plaintiff’s reputation must have suffered as a result of the state-
ment. Id. at 838. At common law communications uttered or published in the course
of judicial proceedings are absolutely privileged as long as they are in some way
pertinent to the subject of the controversy. Id. at 826. The privilege extends to every
step of the proceeding until final disposition. Id. Absolute immunity attaches to any
hearing before a tribunal which performs a judicial function, including the follow-
ing proceedings: lunacy, bankruptcy, naturalization, and election contests. Id. at 831.

28 Id. at 831.
29 Id. at 837.
30 Id. at 843-44.
31 Id. at 845-46.



of the defendant’s motion for summary judgment since the
plaintiff alleged that the defendant maliciously included a
false statement in the incident report.32 With respect to the
claimed defamation by publication to the plaintiff’s cowork-
ers, the Court found that such conduct fell outside of any def-
inition of “judicial proceeding,” and, therefore, the defendant
was not insulated by absolute immunity.33

In McKinney v. Chapman34 the plaintiff sued her former
supervisor for defamation, intentional infliction of emotional
distress and negligent infliction of emotional distress based
on statements he made in a chronology and in a response he
provided to an accusation that the plaintiff made in a dis-
crimination suit previously brought by the plaintiff against
the defendant’s superiors. The Appellate Court affirmed the
trial court’s granting of the defendant’s motion for summary
judgment, holding that the statements were made in “connec-
tion with the federal litigation” and, therefore, were entitled
to the defense of absolute privilege.35

IV.  DEFECTIVE HIGHWAY

The plaintiff in Rivers v. City of New Britain36 claimed
that she fell on snow and ice on a public sidewalk abutting
property owned by the State of Connecticut. The defendant
adopted an ordinance pursuant to General Statutes section 7-
163a shifting liability for the presence of snow and ice on
public sidewalks to the abutting landowner.37 The Appellate
Court rejected the plaintiff’s contention that an exception
must be made when the abutter is the State of Connecticut,
holding that such an exception can not be found in the lan-
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32 Id. at 846-48. The Court emphasized that unless the plaintiff could demon-
strate that the defendant’s statement was made with malicious intent, the defendant
would be cloaked with absolute immunity. Id. at 848, footnote 11.

33 Id. at 848-849.
34 103 Conn. App. 446, 447-49, 455, 929 A.2d 355, cert. denied, 284 Conn. 928,

934 A.2d 243 (2007).
35 Id. at 455. The Appellate Court noted that the defense of absolute privilege

can be lost by unnecessary and unreasonable publication, but since the defendant
shared the chronology with only four people involved in the federal litigation the
defendant did not jeopardize the privilege. Id. at 455, footnote 6.

36 99 Conn. App. 492, 494, 913 A.2d 1146, cert. granted in part, 281 Conn. 929,
918 A.2d 278 (2007).

37 Id. at 493-94.



guage of the statute as this type of decision would more
appropriately be left to the legislature.38

The Appellate Court in Birchard v. City of New Haven39
reversed the trial court’s granting of the defendant’s motion
for judgment notwithstanding the verdict. The plaintiff
tripped on a cracked portion of a sidewalk and brought an
action against the defendant pursuant to General Statutes sec-
tion 13a-149.40 After the jury returned a plaintiff’s verdict,
the defendant moved for judgment notwithstanding the ver-
dict, arguing that there was no evidence that the property was
a public sidewalk that the defendant was required to keep in
repair.41 The Appellate Court found that the verdict should
have stood since the plaintiff testified that the landlord told
her that it was the defendant municipality’s responsibility and
because the defendant elected not to put on any evidence.42

V. DRAM SHOP

Public Acts 07-165 (Reg. Sess.) expanded the time frame
in which to provide notice to the seller of the aggrieved per-
son’s or persons’ intention to bring a dram shop action from
one hundred twenty days to one hundred eighty days in the
case of the death or incapacity of any aggrieved person.43
The change became effective on June 25, 2007.

VI. GOVERNMENTAL IMMUNITY

The Supreme Court in Durrant v. Board of Education44
reversed the Appellate Court, disagreeing with the underlying
premise that the plaintiff’s child was a member of an identifi-
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38 Id. at 497-99.
39 103 Conn. App. 79, 81, 927 A.2d 985, cert. denied, 284 Conn. 920, 933 A.2d

721 (2007).
40 Id. at 81-82.
41 Id. at 87-89.
42 Id.
43 The time frame remains one hundred twenty days, except as noted in this public

act.
44 284 Conn. 91, 96, 104, 931 A.2d 859 (2007). In Durrant v. Board of 

Education, 96 Conn. App. 456, 457-58, 900 A. 2d 608, cert. granted in part, 280
Conn. 915, 908 A.2d 536 (2006) the Appellate Court reversed the trial court’s grant-
ing of the defendant’s motion for summary judgment. The plaintiff asserted that the
defendants’ failure to remedy a puddle of water on an outside staircase of a public
school attended by her son was an act that subjected her, as an identifiable member 



able class of foreseeable victims subject to imminent harm for
purposes of satisfying the exception to the qualified immunity
of a municipal employee for discretionary acts. The Court
remarked that the only identifiable class of victims that it had
recognized was that of school children who were legally
required to attend public schools during school hours.45 The
subject plaintiff, on the contrary, had not been compelled statu-
torily to relinquish custody of her child into an after-school pro-
gram, and accordingly, her actions were entirely voluntary.46

In Vejseli v. Pasha47 the Supreme Court clarified whether
a denial of a motion to dismiss based on governmental immu-
nity was an appealable final judgment, holding that it was
not, since a municipality’s governmental immunity shields it
from liability only, and not from suit. The Court noted that
the state’s enjoyment of sovereign immunity implicates sub-
ject matter jurisdiction and is therefore a basis for filing a
motion to dismiss; whereas municipalities have no sovereign
immunity from suit and therefore the concerns that justify the
availability of an immediate appeal are not implicated.48

The Appellate Court in Mazurek v. Town of East Haven49
found that the defendant municipality was not entitled to
governmental immunity since the defendant was engaged in
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of a foreseeable class of persons, to imminent harm, thereby falling within an excep-
tion to the doctrine of governmental immunity. Id. The plaintiff at the time of the
accident was picking up her son from an after school program run under the auspices
of the defendant board of education. Id. at 458. The Appellate Court noted that the
Supreme Court in Prescott v. Meriden, 273 Conn. 759, 873 A. 2d 175 (2005) recent-
ly refused to extend the imminent harm to an identifiable person exception to a par-
ent who fell in the stands while attending his son’s high school football game. The
Appellate Court distinguished the facts in Prescott, where the parent was voluntari-
ly at the game, from the facts before it, where the plaintiff was present to escort her
child out of the school safely because parents have a duty to protect their children.
Durrant, supra, at 469. The Appellate Court found that the plaintiff was identifiable
in light of General Statutes Section 17b-737, which encourages the use of schools as
daycare facilities. Id. at 471.

45 Id. at 107.
46 Id. at 107-08
47 282 Conn. 561, 562-63, 923 A.2d 688 (2007).
48 Id. at 572-575. The Supreme Court disavowed any statements by the 

Appellate Court, in cases such as Mazurek v. East Haven, 99 Conn. App. 795, 916
A.2d 90, cert. denied, 282 Conn. 908, 920 A.2d 1017 (2007), that indicate that
municipal defendants are immune from suit. Vejseli, supra, footnote 11.

49 Mazurek v. East Haven, supra note 48, at 796-800. The plaintiff appealed
from the judgment rendered in favor of the defendant following a defense verdict.
Id. at 796. The defendant argued that the case should have been dismissed on the
basis of governmental immunity. Id.



proprietary conduct; specifically, the defendant’s volunteer
fire department leased the hall where the plaintiff fell to help
defray the cost of maintaining the property.

In Bailey v. Town of West Hartford50 the plaintiff appealed
the trial court’s granting of the defendants’ motion to strike
based on the doctrine of governmental immunity. The plain-
tiff alleged that the decedent’s death from exposure to a fire
at his home was caused by the negligence of the defendants
in failing to respond quickly enough and in failing to use rea-
sonable efforts to rescue the decedent.51 The Appellate Court
affirmed, holding that the duty owed by the defendants was
discretionary and the identifiable person-imminent harm
exception did not apply since the plaintiff failed to allege that
it was apparent to the firefighters that their conduct would
subject the decedent to imminent harm.52

VII.  LESSOR LIABILITY

Farmers Texas County Mutual v. Hertz Corporation53
held that the plaintiff, an automobile liability insurance com-
pany, had the primary obligation to provide coverage rather
than the defendant, a car rental company, which had contrac-
tually established that its coverage was secondary. The plain-
tiff had agreed to provide primary coverage for its insured’s
liability when there was no other applicable insurance and
the plaintiff’s insured had expressly declined to purchase the
liability insurance supplement from the defendant.54

VIII.  MOTOR VEHICLE LIABILITY

Deegan v. Simmons55 involved a motor vehicle accident
between the named plaintiff and the defendant where a cen-
tral issue was the speed at which the defendant was driving.
The plaintiff appealed after a defendant’s verdict, arguing
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50 100 Conn. App. 805, 921 A.2d 611 (2007). The plaintiff sued the named
defendant as well as numerous firefighters and their superiors. Id., footnote 2.

51 Id. at 807.
52 Id. at 811-14. The plaintiff did not contend that either of the other two excep-

tions to the doctrine of governmental immunity – where the alleged conduct involves
malice, wantonness or intent to injure or where a statute provides for a cause of action
for a failure to enforce certain laws – applied to the facts of the case. Id.

53 282 Conn. 535, 536-37, 923 A.2d 673 (2007).
54 Id. at 555-56.
55 100 Conn. App. 524, 528-29, 918 A. 2d 998, cert. denied, 282 Conn. 922, 

925 A.2d 1103 (2007).



that the trial court committed numerous evidentiary errors:
namely, whether the defendant should have been permitted to
introduce through witnesses the customary speed of other
vehicles on the same road and whether the investigating offi-
cer should have been able to testify as to what speed over the
speed limit he issued tickets for.56 The Appellate Court found
error in both rulings and reversed. First, the Court found that
since the issue of whether the defendant’s speed was unrea-
sonable was within the common knowledge of the jury, the
jury did not require evidence of custom and practice.57
Second, the Court held that evidence of what speed the offi-
cer issued tickets for permitted the suggestion that the defen-
dant was traveling at a reasonable speed, which in effect vio-
lated the rule that opinions on the ultimate issue are barred.58

IX.  PREMISES LIABILITY

Changes in the common law often occur incrementally,
however, once in a while the change is more seismic; Kelly v.
Stop and Shop, Inc.,59 at least at first glance, would appear to
fall within the latter category. The facts of Kelly were routine
as the plaintiff fell on a piece of lettuce on the floor within
the defendant’s self-service salad bar.60 In the courtside trial
the plaintiff failed to establish constructive notice of the
piece of lettuce and, therefore, a judgment was entered for
the defendant.61 The Supreme Court reversed, concluding
that Connecticut should adopt the mode of operation rule,
where in a premises liability case the plaintiff business invi-
tee who is injured by a dangerous condition may recover
without proof that the defendant had actual or constructive
notice of that condition if the business’s chosen mode of
operation creates a foreseeable risk that the condition regu-
larly will occur and the business fails to take reasonable steps
to discover and remedy it.62 The Court noted that at least
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56 Id. at 526.
57 Id. at 532.
58 Id. at 533-36.
59 281 Conn. 786, 918 A.2d 249 (2007).
60 Id. at 787.
61 Id. at 792-93.
62 Id. at 787-88.



twenty other jurisdictions had adopted the mode of operation
rule or a variation thereof.63 The Court stated that a store
owner is not an insurer of its customers’ safety and is not
liable where the customer is injured by an act of negligence
which the merchant cannot reasonably be expected to fore-
see.64 The Court further stated that if the defendant can prove
that its negligence was not a cause of the accident—for
instance in the case before it, if the defendant could prove
that the lettuce had fallen only moments before the acci-
dent—there is no reason why the merchant should be held
liable notwithstanding evidence of the merchant’s failure to
take appropriate measures to prevent such accidents general-
ly.65 The Court explained the application of the rule as fol-
lows: Although the plaintiff will make out a prima facie case
upon the introduction of proof from which the trier of fact
reasonably could find that the defendant’s self-service mode
of operation gave rise to a foreseeable risk of injury to cus-
tomers and that the plaintiff’s injury was proximately caused
by an accident within a zone of risk, the trier is not obligated
to conclude that the defendant was negligent.66 The defen-
dant may rebut the plaintiff’s evidence by producing evi-
dence that it exercised reasonable care.67  If the defendant
produces such evidence, the burden is on the plaintiff to
establish that the measures taken by the defendant to prevent
the accident were not reasonable.68 Turning to the facts of the
subject case, the Court agreed with the plaintiff that evidence
that the defendant was aware that customers regularly caused
food items to fall from the salad bar and the plaintiff’s testi-
mony that she slipped on a wet piece of lettuce was sufficient
to allow a finding that the salad bar created a foreseeable risk
of danger.69 The Court further remarked that a trier of fact
could reasonably find that the plaintiff’s fall was due to the
defendant’s failure to take adequate precautions since the
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63 Id. at 799-800.
64 Id. at 808.
65 Id. at 809, footnote 8.
66 Id. at 810.
67 Id. at 809.
68 Id. at 810-11.
69 Id. at 811.



defendant was unable  to produce sweeping logs and photo-
graphs in accordance with its own directives.70

In Riccio v. Harbour Village Condominium Assn., Inc.71 the
plaintiff fell on black ice on property of the defendant condo-
minium association. The plaintiff argued that the law requiring
that the plaintiff must prove actual or constructive notice of a
specific defect should be abandoned and that it should be suf-
ficient for the plaintiff to show knowledge of the general con-
dition of the premises.72 The trial court directed a verdict for
the defendant and the Supreme Court affirmed.73 The Court
found that the plaintiff had failed to show that the ice was from
a melt and refreeze situation, rather than from another cause,
such as an accidental spill, and therefore, declined the invita-
tion to consider a change in the law.74 The net effect of Riccio
is to leave the specific notice rule intact in premises liability
cases that do not involve self-service establishments.

X.  PRODUCT LIABILITY

Mahon v. B.V. Unitron Mfg., Inc.75 addressed the suffi-
ciency of the jury charge in a product liability case. The acci-
dent that gave rise to the claims occurred when a boat’s lights
went out due to a sudden power failure, which caused anoth-
er boat to collide into the boat without lights.76 The alleged
cause of the power failure was a defective socket manufac-
tured by one of the defendants.77 That defendant raised a spe-
cial defense of comparative negligence; namely, that one of
the plaintiff’s decedents negligently operated his motorboat
and failed to maintain accessible and operational safety
equipment on the boat.78 After the trial court charged the jury
on comparative negligence, but without explaining what duty
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70 Id. at 811-12.
71 281 Conn. 160, 164-65, 914 A. 2d 529 (2007).
72 Id.
73 Id. at 161.
74 Id. at 165.
75 284 Conn. 645, 935 A.2d 1004 (2007). There were four claims, two for

wrongful death and two for personal injuries.
76 Id. at 649-50.
77 Id. at 650.
78 Id. at 650-51.



was owed by the decedent, the jury found the decedent to be
331ŕ3 percent contributorily negligent.79 On appeal, the
Supreme Court found error in the charge since it failed to
explain that negligence is the failure to exercise the care that
an ordinarily prudent person would use under the circum-
stances and, accordingly, the jury decided the decedent’s neg-
ligence in an instructional vacuum.80

In Mazurek v. Great American Insurance Company81 the
plaintiff brought a common-law negligence claim against a
lessor of scaffolding, alleging, inter alia, that it negligently
failed to warn him of dangers associated with the scaffolding
and violated numerous OSHA provisions. The Supreme Court
affirmed the trial court’s granting of the defendant lessor’s
motion for summary judgment, holding that a lessor engaged
in the business of leasing scaffolding qualifies as a “product
seller” under the Connecticut’s Product Liability Act, General
Statutes section 52-572m(a), and that any claim that the lessor
breached a duty to warn the plaintiff was barred by the exclu-
sivity provisions of the product liability act.82

2008] TORT DEVELOPMENTS IN 2007 65

79 Id. at 653.
80 Id. at 658-59. The Supreme Court rejected the defendant’s contention that on

retrial the only issue should be the decedent’s comparative negligence and ordered
a new trial on all issues since that issue was not separable from the issue of liabili-
ty and damages. Id. at 659-61. In the defendant’s appeal, it maintained that, under
General Statutes section 52-216a, the trial court was required to reduce the damages
that the jury awarded to each of the plaintiffs in an amount equal to the settlement
payments that each of the plaintiffs previously had received from other alleged tort-
feasors. Id. at 661. The Court disagreed with the defendant, setting forth the proper
standard as follows: A trial court, in the exercise of its discretion, may, reduce a jury
award to account for pretrial settlement payments, but before doing so, the court
must determine that the settlement payments, when added to the jury award, render
that award excessive as a matter of law, a threshold that is met only when the total
amount received so far exceeds what is fair and reasonable as to be unconscionable.
Id. at 661-665.

81 284 Conn. 16, 19-20, 930 A.2d 682 (2007).
82 Id. at 26-29. The Court also noted that alleged violations of OSHA do not, in

and of themselves, establish a separate cause of action. Id. at 31-32. Interestingly, the
Court continued in its opinion to discuss other claims of negligence that were not
barred by Connecticut’s Product Liability Act. The Act provides the exclusive reme-
dy for a claim falling within its scope, thereby depriving a claimant the option of
bringing common-law causes of action for the same claim. Winslow v. Lewis-
Shepard, Inc., 212 Conn. 462, 463, 562 A.2d 517 (1989). The plaintiff in Mazurek did
not bring a claim under the product liability act and the Court found this fatal to the
failure to warn claim since it should have been brought under the Act. It would appear
as though all specifications of negligence should have failed for the same reason.



In Deed v. Walgreen83 the plaintiff’s decedent died of acute
carisoprodol and oxycodone toxicity, two of several prescrip-
tion medications the decedent was taking, which were filled
by the defendant pharmacy. The court granted the defendant’s
motion for summary judgment, holding that the learned inter-
mediary doctrine extended to pharmacies, thereby relieving
them of liability, subject to an exception where the pharmacy
has specific knowledge of potential harm to specific persons
which may give rise to a duty to warn.84 The court rejected the
plaintiff’s argument that the defendant had a duty to warn in
the subject case due to the number and frequency of the pre-
scriptions that were submitted.85 The court noted that the
defendant had no specific knowledge of potential harm that
might arise from the prescriptions that were submitted.86

XI.  PROFESSIONAL LIABILITY

Weiner v. Clinton87 involved a claim for legal malpractice
that was instituted while the plaintiffs were still appealing
from the trial court’s denial of their motion to set aside the
judgment of default entered against them due to the alleged
negligence of the defendants in failing to respond to discov-
ery in the underlying litigation. The Appellate Court held that
a legal malpractice action was ripe for adjudication, notwith-
standing the fact that the plaintiffs were still appealing from
the judgment in the underlying action and, therefore,
reversed the trial court’s dismissal of their claims.88

Green v. Simmons89 held that the trial court improperly
exercised personal jurisdiction over the defendants, a South
Carolina law firm and its two principals, whose only contact
with Connecticut was the mailing of two unanswered letters
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83 50 Conn. Supp. 339, 340, 927 A.2d 1001 (Super. Ct. 2007).
84 Id. 341-42.
85 Id. at 343-44.
86 Id. at 344. A duty to warn may be based on known contraindications, such as

certain medications being prescribed to an alcoholic. Id. at 342.
87 100 Conn. App. 753, 754-56, 919 A.2d 1038, cert. denied, 282 Conn. 928,

926 A.2d 669 (2007).
88 Id. at 759-763.
89 100 Conn. App. 600, 601, 919 A.2d 482 (2007). The plaintiff alleged, inter

alia, in his legal malpractice suit that the defendants were negligent in failing to file
suit against Sam’s Club in a timely manner. Id. at 602-03.



of representation to a Connecticut commercial business. The
Appellant Court found that the plaintiff had failed in sustain-
ing his burden in establishing that the nonresident defen-
dants, under the facts of the case, were transacting business
within the State of Connecticut under General Statutes sec-
tion 52-59b(a)(1).90

The Appellate Court in Bagoly v. Riccio91 addressed, inter
alia, the continuous representation doctrine in a legal mal-
practice action arising out of the alleged failure to properly
modify an alimony order entered in a dissolution action. The
plaintiff argued, on appeal, that the trial court in ruling on the
defendants’ motions for summary judgment improperly
applied said doctrine since one of the defendants testified at
a subsequent hearing that the modification agreement failed
to reflect the agreement between the plaintiff and his former
spouse.92 The Court held that it was unfathomable to find that
the defendants continued to represent the plaintiff simply
because one of the defendants provided testimony during the
hearing on the modification and, accordingly, the continuous
representation claim was inapplicable to the plaintiff’s negli-
gence claim.93

In Hayes v. Camel94 the central issue was whether the
defendant neurosurgeon had breached the standard of care in
his use of a highspeed drill to perform a microdiscectomy. On
appeal, the plaintiff argued that the trial court erred in admit-
ting evidence of informed consent.95 The Supreme Court
found that the trial court committed an error when it admit-
ted evidence of the risks of the microdiscectomy in the form
of their disclosure to the plaintiff; specifically, the admission
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90 Id. at 603, 608.
91 102 Conn. App. 792, 794-95, 927 A.2d 950, cert. denied, 284 Conn. 931, 934

A.2d 245 (2007). The Supreme Court in DeLeo v. Nusbaum, 263 Conn. 588, 597,
821 A. 2d 744 (2003) adopted a continuing representation rule under which the
statute of limitations is tolled when the plaintiff can establish that the defendant con-
tinued to represent him with regard to the same matter and either that the plaintiff
did not know of the alleged malpractice or that the attorney could still mitigate the
harm allegedly caused by the malpractice during the period of representation.

92 Bagoly, supra note 91, at 797-98.
93 Id.
94 283 Conn. 475, 490, 927 A.2d 880 (2007).
95 Id. at 479-80.



of such evidence raised the potential that the jury may inap-
propriately consider an issue that was not part of the case,
such as the adequacy of the consent.96 The Court recognized
that evidence of the risks of a surgical procedure is relevant
in the determination as to whether the standard of care was
breached; however, such evidence should be admitted
through testimony by the defendant or a nonparty expert.97
The Court, however, found the error harmless, remarking that
neither the plaintiff nor the defendant, in their respective
closing arguments, mentioned that the plaintiff had been
informed specifically of the risk of dural tears and postoper-
ative neurological damage.98

The Supreme Court in Juchniewicz v. Bridgeport 
Hospital99 found that the Appellate Court properly concluded 
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96 Id. at 487.
97 Id. at 487-88.
98 Id. at 488-91. The Court stated that the parties used the “likely would have

affected the result” standard in analyzing whether an evidentiary ruling was harm-
ful in a civil case. Id. at 488-89. The Court observed that it had adopted a workable
standard in criminal cases; namely, whether the reviewing court has “fair assurance”
that it did not “substantially affect” a jury’s verdict. Id. , footnote 16. The Court
seemed to suggest that the latter standard may apply in civil cases.

99 281 Conn. 29, 31, 914 A.2d 511 (2007). In Juchniewicz v. Bridgeport 
Hospital, 86 Conn. App. 310, 311-13, 860 A.2d 1275 (2004), cert. granted in part, 
272 Conn. 917, 866 A.2d 1287 (2005) the plaintiff brought suit against the named
defendant and a physician for medical malpractice after the plaintiff’s decedent died
from an untreated bacterial infection that caused her to suffer toxic shock syndrome.
The plaintiff appealed after the jury returned a defendant’s verdict for the physician,
arguing that the trial court failed to instruct the jury that the plaintiff was entitled to
a presumption that the decedent was acting in the exercise of reasonable care pur-
suant to Section 52-114 of the General Statutes. Id. at 314. The Appellate Court
noted that a presumption of reasonable care is proper for the jury only when the
defendant pleads comparative negligence as a defense, and inasmuch as the defen-
dant physician did not affirmatively plead such a defense, the trial court properly
denied the plaintiff’s request to charge. Id. at 315-16. The plaintiff additionally
argued that the trial court failed to require the defendant physician to amend his
answer to plead comparative negligence and failed to charge the jury on compara-
tive negligence. Id. at 316. The defendant maintained in his defense that he acted
reasonably under the circumstances presented to him and that the circumstances
consisted, for the most part, of a series of telephone conversations between himself
and the plaintiff’s decedent during which she made certain inaccurate and incom-
plete representations to him regarding her symptoms and history of treatment. Id. at
318-19. The Appellate Court rejected the plaintiff’s suggestion that the defendant
improperly argued that the decedent failed to seek proper medical attention and
failed to advise her health care providers, and the defendant physician, that her chills
were so severe that they constituted rigors. Id. at 319-20. The Court concluded that
the defendant physician properly used the evidence in support of his position, that
on the basis of the representations of the decedent, he acted in accordance with the
applicable standard of care. Id. at 320.



that the named plaintiff was not entitled to a charge, pursuant
to General Statutes section 52-114, that the plaintiff’s dece-
dent was presumed to be in the exercise of reasonable care.
The Court held that the purpose of section 52-114 is to shift
the burden of proof on the issue of the plaintiff’s contributory
negligence from the plaintiff, where at common law it rested,
to the defendant, and that this section does not entitle the
plaintiff to a jury charge that the decedent was presumed to be
in the exercise of ordinary care.100 The Court also rejected the
plaintiff’s argument that the defendant, in effect, used the
defense of contributory negligence without pleading it.101 The
Court found that the defendant’s claim that he was not negli-
gent, based on the decedent’s conduct in relating inaccurate or
incomplete information to him, was insufficient to give rise to
a requirement that the court give a charge embodying a pre-
sumption of due care under section 52-114.102

The continuous treatment doctrine, as in past years, made
its way to the Supreme Court in Grey v. Stamford Health 
System, Inc.103 The plaintiff alleged that the defendant radi-
ologist, as the agent, servant and/or employee of the other
defendants, negligently failed to detect a suspected malig-
nancy.104 The trial court granted the defendants’ motions for
summary judgment and concluded that the continuous treat-
ment doctrine did not apply.105 The Court agreed with the
trial court and concluded that the doctrine did not apply to the
facts of the case.106 The Court emphasized that the doctrine
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100 Juchiewicz, supra note 99, at 35.
101 Id. at 44.
102 Id. at 44-45.
103 282 Conn. 745, 924 A.2d 831 (2007).
104 Id. at 748-49.
105 Id. at 749.
106 Id. at 750. The opinion explicates, at some length, the differences between

the continuous treatment doctrine and the continuing course of conduct doctrine in
the medical malpractice context. Id. at 753-759. The Court stated that to establish a
continuous course of treatment for purposes of tolling the statute of limitations in
medical malpractice cases the plaintiff is required to prove: (1) that he or she had an
identified medical condition that required ongoing treatment or monitoring; (2) that
the defendant provided ongoing treatment or monitoring of that medical condition
after the allegedly negligent conduct, or that the plaintiff reasonably could have
anticipated that the defendant would do so; and (3) that the plaintiff brought the
action within the appropriate statutory period after the date that the treatment termi-
nated. Id. at 754-55. The Supreme Court recently discussed the continuing course of
conduct doctrine in Zielinski v. Kotsoris, 279 Conn. 312, 901 A.2d 1207 (2006). In



was applicable to providers of consultative diagnostic servic-
es only in narrowly circumscribed circumstances and where,
as in the case before it, the plaintiff had no suspicious symp-
toms and was not receiving ongoing treatment by any physi-
cian for any particular breast condition, there was no justifi-
cation for applying the doctrine.107

In Savoie v. Daoud108 the Appellate Court affirmed the
trial court giving a school of thought charge since the plain-
tiff’s medical expert testified on cross examination, as well as
redirect examination, that there were two schools of thought
with respect to whether it was safe and acceptable to leave a
piece of mesh attached to the decedent’s bowel during the
surgery performed by the defendant on the decedent.

The central issue in Terio v. Rama109 was whether the
defendant, a general practitioner, breached the standard of
care when, in the course of performing an examination of the
plaintiff’s decedent, he chose not to perform an EKG and the
decedent died shortly thereafter of ischemic heart disease.
The plaintiff appealed from the trial court’s denial of her
motion to set aside the jury verdict in favor of the defendant,
contending that the trial court erred in not allowing the intro-
duction of a billing code that designated that the defendant
billed for a comprehensive physical, notwithstanding that he
maintained that he only conducted a “camp physical.”110 The
Appellate Court found that the code was marginally relevant
as to whether the defendant breached the standard of care, but
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order for the continuous course of conduct to toll the statute of limitations there must
be evidence of the breach of a duty that remained in existence after commission of
the original wrong. Id. at 322. That duty must not have ended prior to the com-
mencement of the period allowed for bringing an action. Id. A duty may continue to
exist after the termination of the act or omission relied upon only where there was
evidence of a special relationship between the parties giving rise to such a continu-
ing duty or some subsequent wrongful conduct of a defendant related thereto. Id.
The principal difference between the doctrines is that the former focuses on the
plaintiff’s reasonable expectation that the treatment for an existing condition will be
ongoing, whereas the latter focuses on the defendant’s duty to the plaintiff arising
from the plaintiff’s condition. Grey, supra note 103, at 755.

107 Id. at 760-62.
108 101 Conn. App. 27, 29-33, 919 A.2d 1080 (2007). In Savoie the plaintiff’s

decedent died from septic shock after the defendant performed two surgeries on the
decedent for a hernia. Id. at 30-31.

109 104 Conn. App. 35, 38, 930 A.2d 837 (2007).
110 Id. at 37, 40-42.



it also found that the error was harmless since the billing did
not change the nature of the examination or the circum-
stances surrounding the examination and each party had
experts testify as to the standard of care.111

The Appellate Court in Macchietto v. Keggi112 affirmed
the trial court’s granting of the defendant’s motion to set
aside the verdict in favor of the plaintiff since neither of the
plaintiff’s medical experts testified as to whether the defen-
dant’s breach of the standard of care was a proximate cause
of the plaintiff’s injuries. The Court reiterated that to prevail
in a medical malpractice case the plaintiff must prove (1) the
requisite standard of care, (2) a deviation from the standard,
and (3) a causal connection between the deviation and the
claimed injury.113

XII.  SOVEREIGN IMMUNITY

The plaintiff in Allison v. Manetta114 sued the State of
Connecticut, claiming that a state employee had negligently
parked a dump truck in such a way partially to obstruct a
roadway. The Supreme Court found that the trial court’s jury
charge was incomplete since the charge failed to instruct the
jury that if the truck operated by a State of Connecticut
employee was being used at the time as a warning device or
a protective barrier, then it was not being “operated” under
General Statutes section 52-556.115

Bowen v. Seery116 involved an action against a member of
the Connecticut state police for injuries arising out of a motor
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111 Id. at 44-45.
112 103 Conn. App. 769, 771-775, 930 A.2d 817, cert. denied, 284 Conn. 934,

935 A.2d 151 (2007).
113 Id. at 774.
114 284 Conn. 389, 391, 933 A.2d 1197 (2007).
115 Id. at 399-400. The trial court had correctly charged, albeit incompletely,

that if the truck was parked incident to travel for road maintenance, then the employ-
ee was “operating” the truck for purposes of General Statutes Section 52-556. Id. at
400. Section 52-556 creates a cause of action against the State of Connecticut for the
negligent operation of a vehicle and is a statutory exception to the common-law rule
of sovereign immunity. Id. at 396.

116 99 Conn. App. 635, 636, 915 A.2d 335, cert. denied, 282 Conn. 906, 920
A.2d 308 (2007).



vehicle accident. The plaintiff did not bring a claim against
the State of Connecticut pursuant to General Statutes section
52-556, which expressly allows such claims against the state
where a state official or employee negligently operates a
motor vehicle owned by the state.117 The Appellate Court
affirmed the dismissal of the action against the defendant
since there was no subject matter jurisdiction under General
Statutes section 4-165.118

In Manifold v. Ragaglia119 the plaintiffs brought suit
against several social workers and supervisors, alleging mal-
ice and recklessness in their investigation of alleged child
abuse. The Appellate Court noted that General Statutes sec-
tion 4-165(a) provides that no state officer or employee shall
be personally liable for damages for injuries caused in the
discharge of his duties or within the scope of his employ-
ment, except where the conduct was wanton, reckless or
malicious.120 The Court observed that only one allegation in
the complaint, namely, that one of the defendants filed a false
affidavit in order to receive an order of temporary custody,
was relevant to the question whether any of the defendants
acted wantonly, recklessly and maliciously.121 The Court
affirmed the trial court’s granting of the defendants’ motion
for summary judgment since the plaintiffs failed to cite to
any evidence in the record that the affidavit was not only
false, but that the affiant knew it to be false at the time he
filed it with the court.122

Lagassey v. State123 was a wrongful death action brought
against the defendant, claiming that certain of its employees,
who were health care professionals, negligently failed to diag-
nose and treat the decedent’s leaking abdominal aortic
aneurysm. The trial court granted the defendant’s motion for
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117 Id. at 636-37.
118 Id. at 636, 639-40.
119 102 Conn. App. 315, 317-21, 926 A.2d 38 (2007). The plaintiffs were two

children and their parents. Id.
120 Id. at 323-24.
121 Id. at 326-27.
122 Id. at 327.
123 50 Conn. Supp. 130,130-32, 913 A.2d 1153, affirmed, 281 Conn.1, 914 A.2d

509 (2007) (wherein the Supreme Court adop4ed the trial court’s memorandum of
decision as a statement of facts and the applicable law).



summary judgment on the basis that the statute of limitations
had expired, holding that the tolling provision contained in
General Statutes Section 4-160(d) only provides the plaintiff
with an extension of time in which to bring her claim until the
date authorization to sue the state is granted by the Claims
Commissioner and does not authorize the limitation period
found in General Statutes section 52-555(a) to begin anew.124

XIII.  STATUTE OF LIMITATIONS

The primary issue in Pelletier v. Galske125 was whether
the plaintiff’s claim against her former attorney sounded in
breach of contract and was subject to the six-year statute of
limitations under General Statutes section 52-576(a) or
whether the claim sounded in legal malpractice and was sub-
ject to the three-year statute of limitations for tort actions
found in General Statutes section 52-577. The plaintiff
argued that the trial court improperly granted the defendant’s
motion to strike on the basis that the action was time-barred
by General Statutes section 52-577.126 The Appellate Court
disagreed, holding that a fair reading of the plaintiff’s com-
plaint revealed that it sounded in malpractice inasmuch as the
gravamen of the action was the alleged failure of the defen-
dant to exercise the requisite standard of care in failing to
advise the plaintiff that the condominium unit that she pur-
chased was an affordable housing unit, which was subject to
resale price limitations, and in failing to explain affordable
housing covenants to her.127

XIV.  UNINSURED AND UNDERINSURED MOTORIST

In an unusually quiet year, there were few noteworthy
developments in uninsured and underinsured motorist law. In
Powell v. Infinity Insurance Company128 the Supreme Court
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124 Id. at 138-40.
125 105 Conn. App. 77, 83, 936 A.2d 689 (2007).
126 Id. at 79-80.
127 Id. at 82-83. The Appellate Court noted that tort claims cloaked in contrac-

tual language are not breach of contract claims. Id. at  81-82.
128 282 Conn. 594, 595-97, 922 A.2d 1073 (2007). The gravamen of the plain-

tiffs’ claims in the subject case was the failure of the defendant insurer to settle their
claims for the policy limits although the reasonable value of their claims far exceed-
ed the limits. Id. at 597-98.



held that the plaintiffs’ claims of bad faith, breach of contract
and violations of the Connecticut Unfair Trade Practices Act
(CUTPA), General Statutes  section 42-110a et seq., and the
Connecticut Unfair Insurance Practices Act (CUIPA), Gener-
al Statutes section 38a-815 et seq. were precluded by the doc-
trine of res judicata since the claims arose out of the same
transaction or nucleus of facts, entailed the same evidence,
and involved the same rights as those implicated in the prior
uninsured motorist claim against the defendant. The Court
found that notwithstanding the fact that the complaint did not
include express claims of bad faith and CUTPA/ CUIPA,
those claims could have been asserted in the earlier action.129
Whether Powell will engender ancillary bad faith, CUTPA
and CUIPA claims, without factual predicates, for the sole
purpose of avoiding the potential loss of such claims, will be
worth monitoring in the future.                        

XV.  WORKERS’ COMPENSATION

Connecticut’s choice of law rule for workers’ compensa-
tion cases and claims was central to the resolution of the
issues in Johnson v. Atkinson.130 The plaintiff’s decedent died
in New Jersey due to a coemployee’s negligent operation of
a vehicle.131 In New Jersey the plaintiff’s action was barred
by the exclusivity provisions of the workers’ compensation
law, whereas in Connecticut the plaintiff’s action fell within
an exception to the exclusivity provisions of the statute.132
The Supreme Court stated that Connecticut law applies
where Connecticut is: (1) the place of the injury; (2) the place
of the employment contract; or (3) the place of the employ-
ment relation.133  The Court concluded that there was not a
significant relationship between Connecticut and the dece-
dent’s employment contract or his employment relationship
since the decedent was employed as a mechanic in the State
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129 Id. at 607-08.
130 283 Conn. 243, 926 A.2d 656 (2007).
131 Id. at 245-46.
132 Id. at 251-52.
133 Id. at 256. The Court stated that the three-part significant relationship test is

the controlling choice of law analysis for all workers’ compensation cases and
claims involving benefits and third-party tort actions. Id., footnote 4.



of New Jersey.134

In DaGraca v. Kowalsky Brothers, Inc.135 the plaintiffs
appealed from the granting of the defendants’ motion for
summary judgment and the Appellate Court affirmed, hold-
ing that the claims were barred by the exclusivity provisions
of the Workers’ Compensation Act, General Statutes section
31-275 et seq. The plaintiffs argued that the defendants failed
to provide appropriate training, warnings, and safety equip-
ment to the decedents and that those omissions constituted
willful or malicious misconduct.136 The Court found that the
plaintiffs failed to show that the defendants knew of the dan-
gers of the confined space or that it was probable that the
space would be oxygen deficient and, therefore, failed to
show that the decedents’ deaths were substantially certain to
occur when they descended into the manholes.137

In Martinez v. Southington Metal Fabricating Co.138 the
Appellate Court also rejected the plaintiff’s claim that the
substantial certainty exception to the workers’ compensation
exclusivity bar applied to the facts of the case. The evidence
submitted at the time of defendant’s motion for summary
judgment indicated that the machine was turned off when the
plaintiff inserted his hand into the machine and that the
machine was turned on as a result of miscommunication with
another employee.139 The Court held that since the plaintiff
failed to demonstrate the existence of a genuine issue of
material fact as to the defendant's intent to create a dangerous
situation that it knew was substantially certain to injure him,
the court properly rendered summary judgment in favor of
the defendant.140 Although the plaintiff provided expert testi-
mony that his injuries were substantially certain to occur, the
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134 Id. at 257.
135 100 Conn. App. 781, 782, 919 A.2d 525, cert. denied, 283 Conn. 904, 927

A.2d 917 (2007). The plaintiffs’ decedents were asphyxiated after descending into a
manhole during the course of their employment, which involved the abandonment
of manholes and the decommissioning of sewer pipe. Id. at 782-83.

136 Id. at 786-87.
137 Id. at 792-93.
138 101 Conn. App. 796, 924 A.2d 150, cert. denied, 284 Conn. 930, 934 A.2d

246 (2007).
139 Id. at 807.
140 Id.



Court stressed that the plaintiff’s argument ignored the
requirement of a showing of the employer's subjective belief
that the injury was substantially certain to occur.141

The Appellate Court in Chamberland v. LaBonte142 found
that the activation of a hydraulic system to move garbage in
the back of a stationary garbage truck was not “the operation
of a motor vehicle” within the meaning of General Statutes
Section 31-293a and, accordingly, did not fall within the fel-
low employee exception to the exclusivity of workers’ com-
pensation. The Court observed that even though the truck
was a motor vehicle, at the time of the accident the maxi-
brakes were engaged and the plaintiff was injured as a result
of the movement of the external hopper rather than due to the
lurching of the truck itself.143

XVI.  MISCELLANEOUS

Winn v. Posades144 reinforced previous case law that proof
of excessive speed by the operator of a motor vehicle is insuf-
ficient, in and of itself, to establish legal cause. The Supreme
Court, in affirming the Appellate Court, stated that although
the plaintiff’s evidence demonstrated that the defendant had
been negligent or reckless, evidence of causation was absent,
leaving open other possibilities as to how the accident
occurred, including that the plaintiff’s decedent may have run
a red light or that the traffic light may have malfunctioned,
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141 Id. at 806. The Court rejected the plaintiff’s contention that the substantial cer-
tainty test is an objective one. Id., footnote 6.

142 90 Conn. App. 464, 465-66, 913 A.2d. 1129 (2007).
143 Id. at 476.
144 281 Conn. 50, 64, 913 A.2d 407 (2007). In Winn v. Posades, 91 Conn. App.

610, 611, 881 A. 2d 524, cert. granted, 276 Conn. 923, 888 A. 2d 91 (2005), the
plaintiff maintained that the trial court erred in granting the defendant’s motion for
judgment of dismissal at the close of the plaintiff’s case on the basis that the plain-
tiff failed to present sufficient evidence of proximate cause. The plaintiff’s decedent
died in an intersection accident with the defendant .Id. at 612. The decedent never
regained consciousness, the defendant’s last recollection was before he entered the
intersection, and there were no witnesses to the collision. Id. Although there was 
evidence that the defendant was operating between fifty-eight and seventy-five
miles per hour in a twenty-five mile an hour zone, there was no evidence that such
conduct was a proximate cause of the accident. Id. at 618-19. The Appellate Court
affirmed, stating that there were a number of possibilities that may have explained
how the accident occurred: for instance, the defendant may have been faced with a
sudden emergency created by the decedent’s running a red light. Id. at 619.



allowing both vehicles to enter the intersection at the same
time.145 The Court additionally noted that the plaintiff failed
to present any evidence as to whether the defendant’s exces-
sive speed prevented him from avoiding the accident.146

In Foncello v. Amorossi147 the Supreme Court concluded
that it had no authority to consider any of the plaintiff’s
claims involving invasion of privacy based upon one of the
defendant’s dissemination of information about the plaintiff
because the plaintiff failed to allege an invasion of privacy on
that ground in his amended complaint. The Court stated that
the right of the plaintiff to recover is limited to the allegations
in the complaint and a judgment upon an issue not pleaded
would not merely be erroneous, but also void.148

The refusal to charge the jury on self defense where the
plaintiff sued the defendant in negligence only for injuries
arising out of an altercation was found to be reversible error
by the Supreme Court in Brown v. Robishaw.149 The Court
noted that it was well established that the defense of self
defense was available to a defendant sued in intentional
assault and battery.150 The Court stated that although the trial
court charged on comparative negligence, self defense would
have been more easily comprehended by the jury and would
have permitted the jury to absolve the defendant entirely of
liability, as contrasted with comparative negligence that only
allocates liability.151

Rioux v. Barry152 held that in the context of a quasi-judi-
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145 Winn, supra note 144, at 60.
146 Id., footnote 3.
147 284 Conn. 225, 233, 931 A.2d 924 (2007). The Supreme Court reiterated the

four categories of invasion of privacy: unreasona8le intrusion upon the seclusion of
another; appropriation of the other’s name or likeness; unreasonable publicity given
to the o9her’s private life; and publicity that unreasonably places the other in a false
light before the public. Id. at 234.

148 Id. at 233.
149 282 Conn. 628, 922 A.2d 1086 (2007).
150 Id. at 636.
151 Id. at 641-42.
152 283 Conn. 338, 343, 927 A.2d 304 (2007). The Supreme Court observed by

way of clarification that malicious prosecution lies in an action arising in the crim-
inal context and vexatious litigation is reserved for actions arising in civil matters;
notwithstanding this distinction in appellation, the elements of each tort are identi-
cal. Id. at 340, footnote 3.



cial proceeding, absolute immunity does not attach to state-
ments that provide the grounds for the tort of vexatious liti-
gation, but does bar a suit alleging that those same statements
constituted an intentional interference with contractual or
beneficial relations. The plaintiff, a state police commanding
officer, claimed that the defendants, who were members of
the state police, conspired to “get rid” of him, which resulted
in an internal affairs investigation of him.153 After the appeal
board dismissed the charges against the plaintiff and rescind-
ed his suspension, he brought claims for vexatious litigation
and intentional interference with contractual relations.154 The
Supreme Court found that the stringent requirements of the
tort of vexatious litigation made it unnecessary to provide lit-
igants protection in the form of immunity.155

In Demers v. Rosa156 the Appellate Court reversed the trial
court’s finding that the defendant’s negligence in permitting
his dog to roam proximately caused the plaintiff police offi-
cer’s injuries he sustained from falling on ice and snow after
assisting another officer in catching the defendant’s dog that
had roamed onto another person’s property. The Court held
that, as a matter of law, it was not reasonably foreseeable that
the defendant should have been able to foresee that a police
officer would slip and fall, not while catching the dog, but
while standing beside a vehicle containing the dog.157
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153 Id. at 341-42.
154 Id. at 342-43. The Court stated that vexatious litigation requires that the

plaintiff establish that: (1) the previous lawsuit or action was initiated by the defen-
dant against the plaintiff; (2) that the defendant acted with malice; (3) the defendant
acted without probable cause; (4) and the proceeding terminated in the plaintiff’s
favor. Id. at 347. Intentional interference with contractual relations requires the
plaintiff to show: (1) the existence of a contractual or beneficial relationship; (2) the
defendant’s knowledge of that relationship; (3) the defendant’s intent to interfere
with the relationship; (4) that the interference was tortious; and (5) a loss suffered
by the plaintiff was caused by the defendant. Id. at 351.

155 Id. at 347.
156 102 Conn. App. 497, 498-500, 925 A.2d. 1165, cert. denied, 284 Conn. 907,

931 A.2d 262 (2007). The Court noted that legal cause is a hybrid construct com-
prised of two components: Causation in fact, that is, whether the injury would have
occurred but for the actor’s conduct; and, proximate cause, namely, whether the
harm that occurred was within the scope of foreseeable risk created by the defen-
dant’s negligence. Id. at 501-02. The Court noted that the general foreseeability of
the harm that occurred cannot justify the imposition of liability if the direct cause of
the accident was not reasonably foreseeable. Id. at 505.

157 Id. at 505.



The central issue in Alexander v. Town of Vernon158 also
concerned causation. The plaintiff administratrix brought a
complaint sounding, inter alia, in negligence and sued the
named defendant, a number of town police officers and their
supervisors after the decedent had been shot and killed by her
husband.159 The factual backdrop can be reduced to the fol-
lowing: Two days before the shooting, two of the officers
investigated a complaint made by the decedent involving a
domestic dispute with her husband. The decedent and her
husband were not fighting at the time, although they report-
ed a physical altercation the day before that resulted in no
visible marks on the decedent. There was no evidence of the
use of weapons and there were no outstanding arrest war-
rants, protective orders, or restraining orders involving either
the decedent or her husband. Later in the same day the dece-
dent reported that her husband had destroyed the contents of
their house and she requested that her husband be arrested.
The next day while staying at her mother’s house she
received harassing phone calls from her husband. The fol-
lowing day the decedent’s husband broke into his mother-in-
law’s house and committed the murder.160 The trial court
granted the defendants’ motion for summary judgment on the
basis of lack of causation.161 The Appellate Court affirmed,
holding that, under the facts of the case, the victim’s murder
was not within the scope of the foreseeable risk created by
the officer’s failure to arrest the husband during the first visit
to the victim’s house.162 The Court stated that on the basis of
the facts known to the officers, there would have been no rea-
son for them to foresee, or even to suspect, that the husband
would shoot the victim two days later.163 The Court likewise
rejected the plaintiff’s argument that the officer’s failure to
seek out and arrest the husband in the time between the
destruction of the contents of the house and the murder cre-
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158 101 Conn. App. 477, 923 A.2d 748 (2007).
159 Id. at 478-81.
160 Id. at 479-81, 486-87.
161 Id. at 482.
162 Id. at 485-87. Connecticut has adopted section 442B of the Restatement

(Second) of Torts in analyzing foreseeable risks. See Stewart v. Federated Dept.
Store, Inc., 234 Conn. 597, 662 A.2d 753 (1995).  

163 Id. at 487.



ated a foreseeable risk that he would murder the victim.164
The Court characterized this issue as one of causation in fact
and accepted the defendant’s argument that they had no
means of arresting the husband, as they lacked information as
to his whereabouts, and that even if they had arrested him,
that it was pure speculation to believe that he would still be
in custody at the time of the murder.165 The Court found that
there were too many variables involved to find that the vic-
tim’s murder would not have occurred in the absence of the
officer’s alleged negligence.166

The enforceability of exculpatory agreements, once again,
found its way into the appellate reports in Roman v. 
Bristol.167 The Appellate Court reversed the trial court’s
granting of the third-party defendant’s motion for summary
judgment, finding that there was a genuine issue of material
fact regarding whether the third-party plaintiff and third-
party defendant were “sophisticated business entities.”168

The Appellate Court in Angiolillo v. Buckmiller169 unrav-
eled a factually and legally complicated case involving a nine-
ty-count complaint brought by multiple plaintiffs against mul-
tiple defendants. The first named defendant, an owner of a
funeral home, in order to facilitate the cremation and burial of
a person per the family’s wishes, executed an application to a
cemetery to have the decedent’s cremains interred at the head
of his mother’s grave.170 One of the plaintiffs, the owner of
the plot, learned ten months after the burial of the interment
and thereafter objected to the interment.171 As soon as the
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defendant learned of the objection, he arranged for the cre-
mains to be disinterred and reinterred in another portion of the
cemetery.172 The Appellate Court agreed with the trial court’s
rulings on summary judgment as follows: The reckless claim
failed since the claim merely relabeled the negligence claim
as reckless; the intentional infliction of emotional distress
claim failed since there was no intent to inflict emotional dis-
tress and the actions were not sufficiently outrageous; the neg-
ligent infliction of emotional distress claim failed since it
could not have been foreseen that the conduct would have
caused the plaintiffs’ distress; and the unfair trade practices
claim failed since there was no business relationship between
the plaintiffs and the funeral home defendants.173

Goss v. Bella Notte of West Hartford, Inc.174 is worth men-
tioning as a procedural point of order. The plaintiff claimed
injuries from interceding in an altercation that took place at
the defendants’ establishment.175 The plaintiff claimed, inter
alia, that the defendants failed to provide adequate security
and the case proceeded to a hearing in damages, after obtain-
ing defaults against said defendants for failing to appear.176
The trial court entered a judgment for the defendants based
on the plaintiff’s contributory negligence but the Appellate
Court reversed and remanded, remarking that the default
conclusively determined the liability of the defendants and
entitled the plaintiff to at least nominal damages.177

The Appellate Court in Waldman v. Beck178 found error in
the trial court’s rendering, sua sponte, a judgment that con-
tradicted the terms of the settlement agreement between the
parties. The Court emphasized that the trial court’s power to
enforce a settlement agreement is limited to enforcing the
undisputed terms of the agreement that are clearly and unam-
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biguously before it.179

A noteworthy amendment to the Practice Book regarding
the disclosure of surveillance materials became effective on
January 1, 2008. Practice Book section 13-3 (c) now provides
that a party may obtain without a showing of substantial need
and undue hardship, as defined by section 13-3, discovery of
recordings, films, photographs, video tape or audio tape of
any other party concerning the action or the subject matter
thereof. The section further provides that the party may
obtain information identifying such recording of the party
that is the subject of the recording prior to the deposition, but
the recording does not need to be produced until thirty days
after the completion of said deposition. The standard inter-
rogatories and requests for production served in personal
injury cases have also been amended consistent with the
above change.  
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2007 CONNECTICUT REAL PROPERTY
LAW DEVELOPMENTS

BY EDWARD V. O’HANLAN*

I.  INTRODUCTION

The Connecticut Supreme Court and Appellate Court con-
tinued to demonstrate a strong interest in real property law in
their 2007 decisions, as evidenced by the number of reported
decisions and the Supreme Court practice of taking real prop-
erty cases to itself from appeals to the Appellate Court. 
Further, a number of 2007 decisions were matters of first
impression, and include exciting developments in the law,
particularly in the interpretation of the Common Interest
Ownership Act, Historic Districts Act, Inland Wetlands and
Watercourses Act, and others.  Other decisions involved sig-
nificant clarifications of existing law, such as in the extin-
guishment and abandonment of easements.  At the same time,
both courts insist on an orderly review process, as their con-
tinued refinement of the standing doctrine and final judgment
rule in 2007 indicates. Not all decisions have been included,
for space constraints, but the significant ones have been
addressed.  Suffice it to say, however, that the number and
breadth of decisions handed down in 2007 harbingers a con-
tinued interest by the Supreme Court and Appellate Court in
the development and refinement of the law of real property.

There are several lessons from these cases that practition-
ers of real property law should glean. Specifically, trial
lawyers should note the use of a motion for articulation, as
distinct from a motion to reargue, if the basis for a decision
is not clear. Also, zoning lawyers should see the necessity for
providing extensive evidence in support of applications for
variances, since the standard of review on appeal continues
to be exceedingly rigorous. Further, the transactional attor-
ney can note the continued observance by the courts of the
uniqueness of real property in their refusal to extend proper-
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ty rights beyond those rights expressly created in the instru-
ments that convey them.

II.  SIGNIFICANT APPELLATE DECISIONS1

The significant decisions are as follows:
A. Eminent Domain

In Gold v. Town of East Haddam,2 plaintiffs sought to 
enjoin defendant from acquiring their property by eminent
domain on the ground that the defendant did not timely file its
statement of compensation with the trial court.  General
Statutes section 48-63 requires municipalities to commence the
condemnation proceedings within six months after the vote
authorizing acquisition of the property. The defendant, how-
ever, contended that General Statutes section 10-241a,4 which
contains no similar time limit, governs the acquisition by con-
demnation for school purposes. The trial court granted sum-
mary judgment in favor of the town, and plaintiffs appealed.

Evidence showed that the referendum question that was
put before voters stated that only part of the total condemned
property – plaintiffs’ parcel – would be used for the school
project.  The Appellate Court, concluding that a question of
fact existed as to the purpose of the referendum, reversed and
remanded the case to the trial court for trial.

In Commissioner of Transportation v. Bakery Place Limited
Partnership,5 a per curiam opinion adopting the “well reasoned
memorandum of decision” of the trial court (Burke, J.),6 the
Appellate Court affirmed the award of $1 in damages as just
compensation for condemnation of a derelict century-old build-
ing that the evidence showed had no utility except as vacant
land and that required expenditures in demolition and asbestos
abatement that far exceeded any valuation testimony at trial.
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In City of Bristol v. Tilcon Minerals, Inc.,7 the Supreme
Court dealt with the proper method for valuing contaminated
land that was condemned by the city to facilitate its compli-
ance with an environmental remediation order.  The Supreme
Court, speaking through Justice Zarella, rejected the raw
land-versus-subdivided land methods used by the parties, and
instead articulated a “modified version” of the lot method,
seeking to place the un-subdivided land along a value contin-
uum between raw land and a subdivided lot. In this analysis,
the value of the subdivided lot is charged the costs associated
with each step that will be required to take the property
through the subdivision process. As this is a highly fact spe-
cific analysis, the case was remanded to the trial court for fur-
ther evidence.

City of Bristol also involved appeal of a damages award for
inverse condemnation relating to additional property that was
also impacted, due to a “plume” of contaminated water. The
Supreme Court ruled that the theory of inverse condemnation
does not apply unless the property cannot be utilized for any
reasonable and proper purpose, “. . . as where the economic
utilization of the land is for all practical purposes destroyed.”8
Since the value of the land at issue was conceded at trial not
to have been destroyed, the Supreme Court reversed the trial
court and rejected the inverse condemnation theory.  However,
it upheld the finding of liability under defendant’s alternate
theory of trespass for the same injury.  Yet, because the trial
court had equated trespass damages to those it awarded for
inverse condemnation, the Supreme Court remanded the case
for further proceedings on this issue.
B. Zoning

In Historic Dist. Commʼn of the Town of Fairfield v. Hall,9
a case of first impression, the Supreme Court ruled that an
eight-foot tall, six-ton concrete-and-steel rebar sculpture
placed on the front lawn of defendant’s antique home in
Southport, Connecticut, was a “structure” within the meaning
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of General Statutes section 7-147a(a).10 The property owner
claimed that the sculpture did not constitute a “structure”
because it rests upon, and is not affixed to, the ground.11
Justice Zarella upheld the trial court’s decision which rea-
soned that, by virtue of the sculpture’s weight and the effort
required to prepare the ground underneath it, gravity may be
a form of attachment, meeting the “affixed” definition of a
structure in the statute. Thus, defendant property owner was
required to submit an application to the Historic District
Commission for a certificate of appropriateness to place the
sculpture on his lawn. 

1. Administrative/Legislative Capacity Issues
In Pansy Road, LLC v. Town Plan and Zoning Commʼn,12

the Supreme Court rejected the trial court’s conclusion that
the Appellate Court in Sowin Associates v. Planning and 
Zoning Commission13 had been overruled by the Supreme
Court in Friedman v. Planning & Zoning Commission.14 In
Sowin,15 the Appellate Court concluded that a planning com-
mission, which acts in an administrative capacity when
reviewing a subdivision or site plan application, may not con-
sider off-site traffic congestion as a ground to deny the appli-
cation.  The Appellate Court reasoned that designation of a
particular use of property as a permitted use establishes a 
conclusive presumption that such use does not adversely
affect the zone, and precludes further inquiry into its effect 
on traffic, municipal services, property values, or the general
harmony of the zone.16

In Friedman, decided two years after Sowin, the Supreme
Court upheld zoning regulations that required an applicant to
submit an off-site traffic study in an application for site plan
approval, and ruled that failure to do so is a valid ground for
denial.17 The Supreme Court held that the conclusive pre-
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sumption articulated in Sowin Associates does not preclude
an examination by a zoning commission into the special traf-
fic consequences of a given site plan, even those off-site.18
However, while such examination cannot lead to denial for
general traffic matters such as volume, a zoning commission
may use it to address site-specific issues, such as the place-
ments of entrances to and exits from the site into neighboring
streets. Thus, Justice Vertefeuille wrote that Friedman is con-
sistent with the holding in Sowin Associates, and off-site traf-
fic considerations may play only a limited role in the review
of subdivision and site plan applications.

The legislative authority of a zoning commission and the
respect that it is to be accorded by the courts were addressed
by the Supreme Court in Konigsberg v. Board of Aldermen of
New Haven.19 The New Haven Board of Aldermen, which is
authorized by the city’s charter to adopt municipal zoning
regulations, amended its zoning ordinance and map in 2005
to facilitate construction of a new school. Consistent with
these amendments, the Plan Commission approved a site plan
application for a new school submitted by the board of edu-
cation. On appeal, the trial court invalidated the amendments
and overturned the approval of the site plan as inconsistent
within the plan of development and as spot zoning. 

In an opinion written by Justice Katz, the Supreme Court
reversed the trial court and found that the Board of Aldermen,
as zoning authority for the city, had acted within the police
powers accorded to it, and that every presumption of validity
is to be given to the action unless proven otherwise beyond a
reasonable doubt.20 Further, Justice Katz wrote that the Plan
Commission, in reviewing a site plan, has no independent 
discretion beyond determining whether the plan complies
with applicable regulations. Since the proposed school was a
permitted use, its suitability for the zone is presumed, and
approval is required.  The Supreme Court ordered the trial
court to dismiss the appeal.
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In the retailer’s fifth appearance before the Appellate
Court regarding use of a particular property, R and R Pool
and Patio, Inc. v. Zoning Board of Appeals of the Town of
Ridgefield,21 the trial court granted a motion to strike the
retailer’s mandamus complaint, which alleged that the zoning
board of appeals violated the timeframe of 65 days pursuant
to General Statutes section 8-7d(b),22 and sought an order
that its outdoor sign site plan be automatically approved
under General Statutes section 8-3(g). The Appellate Court
reversed, holding that the automatic approval remedy under
General Statutes section 8-3(g),23 for violation of the time-
frames set out without a remedy provision in General
Statutes section 8-7d(a) or (b),24 applied only to planning
commissions and zoning commissions, and not to zoning
boards of appeals.25

In Field Point Park Association, Inc. v. Planning and 
Zoning Commission of the Town of Greenwich,26 the Appellate
Court reversed the trial court’s dismissal of an appeal asking
whether the portion of a private road that ran over the appli-
cant’s land should be considered part of the applicant’s lot for
minimum lot size purposes, when the town’s Building Zone
Regulations expressly excluded the area of access ways for
rear lots from minimum lot determination. Judge Flynn rea-
soned that if the regulation focused on usable area in the rear
lot definition, it should likewise do so in other lot definitions
for similarly unusable area dedicated to private roads.

In Timber Trails Associations v. Planning and Zoning
Commission of the Town of Sherman,27 plaintiff appealed a
zoning regulation amendment to exclude certain categories of
land (e.g., steep slopes, wetlands, roadways, and flood hazard
area) from the calculation of the minimum lot area for certain
residential zones, in part on grounds of violation of due
process arising from improper notice, because maps of the
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zone were not filed with the clerk in advance of the hearing.
The Appellate Court upheld the trial court’s decision that the
town was not required to have filed maps to meet the notice
requirement in General Statutes section 8-3(a),28 as articulat-
ed in 2006 by the Connecticut Supreme Court in Bridgeport
v. Plan & Zoning Commission.29 Judge Harper reasoned
that, because “the commission was not changing the [actual]
boundaries of a zone, but instead [only] changing the nature
of the requirements applicable to particular zones,” the notice
requirement was met without a map of the zone.30

In Cottle v. Planning and Zoning Commission of the Town
of Darien,31 the plaintiff-property owners appealed the denial
by the planning and zoning commission of their application
to amend the town zoning map so that their property would
be included within a single residential zoning district, rather
than split between two zones.  The Appellate Court agreed
with the trial court that, in acting in a legislative capacity, the
commission’s conduct is tested by a very high standard of
illegality or arbitrariness, which plaintiffs did not meet, and
the town plan reference to the desirability of avoiding a lot
split between zones did not mandate the change sought.

Melnick v. Zoning and Planning Commission of the Town
of Suffield32 involved a zone change that converted plaintiff’s
property from residential to light industrial use.  The effect of
this change precluded access to the rear of plaintiff’s proper-
ty, newly zoned industrial, because the town’s zoning regula-
tions expressly do not permit access to industrial property
through a residential zone.  The trial court nevertheless
denied relief, stating that plaintiff could simply apply for a
variance to obtain access.  The Appellate Court disagreed and
reversed, finding the commission’s action illegal, even under
the deferential standard for legislative action by a commis-
sion, because the action placed the existing use in violation
of the town’s regulations.
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2.  Affordable Housing Issues
In Avalonbay Communities, Inc. v. Planning and Zoning

Commission of the Town of Wilton,33 the plaintiff developer
sought to construct a 100-unit luxury apartment complex,
with 30 percent of the units reserved as affordable housing
rental units under General Statutes section 8-30(g).  It applied
for an amendment to the town zoning regulations, to include
a “housing opportunity development district” (HOD) for the
purpose of increasing the availability of public housing in
Wilton; a zone change to reclassify the proposed development
site as an HOD zone; and approval of a site development plan.
When the commission denied the zone change and site plan
applications but approved the zoning amendment with certain
modifications, the developer appealed. The trial court con-
cluded that the developer was not aggrieved by the commis-
sion’s decision to approve the text amendment with modifica-
tions, but overturned the denial of the zone change and site
plan approval applications. The commission appealed.

The Appellate Court, in applying the section 8-30(g) stan-
dard of “more than a mere theoretical possibility, but not nec-
essarily a likelihood, of specific harm to the public interest”
if the application were granted, agreed with the trial court
that there was insufficient evidence in the record to support
denial of the applications on the basis of inadequate traffic
gaps, inadequate recreational space and safety concerns asso-
ciated with a bus stop.34 Judge Schaller rejected the com-
mission’s novel argument that if (1) the conclusions of its
members and experts, drawn from reasonable assumptions as
to human behavior, and (2) the opinion of its experts’ peer
reviews of the plaintiff’s development, considered together,
did not constitute sufficient evidence to support a denial
under the 8-30(g) standard, it was creating a “new standard”
that would be prohibitively expensive and difficult for com-
missions to meet.35 Judge Schaller wrote that the Appellate
Court’s analysis was entirely consistent with the standard and
reasoning set forth for affordable housing applications and
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articulated by the Supreme Court in 2005 in Carr v. Planning
& Zoning Commission.36

3. Final Judgment Issues
In Lakeside Estates, LLC. v.  Zoning Commission of the

City of Waterbury,37 the parties reached a settlement agree-
ment regarding plaintiff’s appeal of a zone change, which the
commission voted to approve. Thereafter, the parties moved
for judgment and to withdraw the appeal in accordance with
their proposed stipulation, pursuant to General Statutes sec-
tion 8-8(n).38 The trial court, however, following the hearing,
denied the motion based on its determination that the settle-
ment failed to meet the threshold standard of “fundamental
fairness.”39

While the appeal was pending, the Appellate Court asked
the parties to address a supplemental issue of whether the
trial court’s denial of their motion for stipulated judgment
and withdrawal constituted a final judgment.  The Appellate
Court thereafter held, contrary to the parties’ arguments, that
there was no statutory exception for zoning cases to the
requirement of a final judgment for appeals.  Judge Schaller
wrote that denial of the motion for a stipulated judgment did
not dispose of the underlying action, because a modified ver-
sion of the agreement rejected by the Superior Court could
win approval.  Further, again contrary to plaintiff’s argument,
the Appellate Court ruled that there is no right to settle a zon-
ing appeal pursuant to section 8-8(n), which is intended to
balance the interest in private resolution against the need to
protect the integrity of the land use process through judicial
scrutiny.40

In Avalonbay Communities, Inc. v. Zoning Commission of
the Town of Stratford,41 the Supreme Court found that there
was no final judgment in an appeal of the denial of an afford-
able housing development under General Statutes section 
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8-30(g).  The trial court had ruled that each reason cited by
the commission as justifying denial, except one, was invalid.
However, for the one valid reason that the commission cited,
dealing with traffic and emergency access, the trial court
found that the record did not contain sufficient information
for it to rule, and so it remanded the case to the commission
for further consideration, including redesign.

Justice Norcott, writing for the Supreme Court, found that
there was no final judgment, and upheld the remand.42
Specifically, Justice Norcott distinguished this appeal from
Kauffman v. Zoning Commission,43 the 1995 Supreme Court
decision holding that a judgment is final when the remand by
the trial court is for the purpose of approving the application.
By contrast to Kauffman, this judgment was not final because
the remand requires the agency to make further evidentiary
determinations that are not ministerial in nature.44

Avalonbay is also interesting for two footnotes to Justice
Norcott’s opinion:  First, in footnote 11, the Supreme Court
adopts the Appellate Court’s ruling in Lakeside Estates,45
decided six months earlier, that a final judgment is required
for appellate jurisdiction of appeals under section 8-8 and
section 8-9.46 Second, in footnote 14, after summarizing the
standard of review for affordable housing appeals, the
Supreme Court acknowledges that “much more expansive
remedies” are available to the trial court in section 8-30(g)
appeals than in “traditional zoning appeals.”47

In Town of Middlebury v. Department of Environmental
Protection,48 the Supreme Court, in an opinion written by
Justice Vertefeuille, upheld the judgment of the trial court on
the issue of the limited right to appeal decisions of adminis-
trative agencies of the State of Connecticut. The trial court
had dismissed plaintiff’s appeal because the DEP decision to
grant seven stationary source air permits was not a “final
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decision in a contested case,” as provided in General Statutes
sections 4-183 and -166(2).49 Based on its rationale in Morel
v. Commission of Public Health,50 where the Supreme Court
concluded that a hearing required to be held by federal regu-
lation does not give rise to a contested case, here, a hearing
required to be held by a federal statute likewise does not give
rise to a contested case.51

4. Variances/Hardship Issues
In Santos v. Zoning Board of Appeals of the Town of 

Stratford,52 Judge DiPentima wrote a decision for the 
Appellate Court that is instructive to zoning practitioners that
one may never plan for use of a property for which a variance
is needed, and that the record supporting a request for a vari-
ance must be extensive.  In Santos, plaintiff, who purchased 
the property at a real property tax auction, was denied vari-
ances from the town's zoning regulations regarding minimum
lot width and setback from wetlands. He appealed to the 
Appellate Court following denial of relief by the trial court.
The Appellate Court held that the record was incomplete as to
whether there was any alternative use of the property, or as to
the extent of the financial impact claimed resulting from denial
of the variances, to justify a financial hardship.  It also held that
the fact that the property was taxed by the town assessor as a
buildable lot does not require a finding of unusual hardship or
justify the granting of a variance in order to make it a buildable
lot.  The Appellate Court also found as evidence militating
against the hardship sought that the deed conveying the prop-
erty to plaintiff specifically stated that the conveyance was sub-
ject to the town’s zoning ordinances.  Finally, the Appellate
Court noted that, even assuming a financial hardship were
shown, the hardship was “self-created” as the lot had been ille-
gally created by plaintiff's predecessor in title.53
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In Jersey v. Zoning Board of Appeals of the City of Derby,54
the Appellate Court agreed with appealing property owners
that the town zoning regulation defining a hardship violated
section 8-6(a)(3).55 The challenged regulation contained the
additional requirement that all variance applicants demon-
strate they are unable to make “any reasonable use” of the
property.  In an opinion written by then-Judge Schaller, the
Appellate Court reasoned that whether a property retains any
reasonable use can be a test for determining a hardship in
some circumstances, but it is not an element or prerequisite
that must be shown in all applications for a variance. 

In Garlasco v. Zoning Board of Appeals of the Town of
Bridgewater,56 a property owner who purchased 18 acres of
land that lacked any frontage on an existing street claimed
that, without a variance of the frontage requirements in the
zoning regulations, he was denied reasonable use of his land
and that the property value had been greatly decreased or
destroyed.  The Appellate Court, relying on Grillo v. Zoning
Board of Appeals,57 upheld the trial court’s dismissal.58 Judge
Schaller concluded that because the record revealed an offer
by a neighbor of $60,000 to purchase the property, and
because the owner failed to produce any evidence to the board
of the property’s value against which to measure the neigh-
bor’s offer, the property clearly retained some value and use.

The Supreme Court addressed the issue of a financial 
hardship as the basis for a variance in granting certification in
Vine v. Zoning Board of Appeals of the Town of North 
Branford,59 and then reversing a 2005 decision of the 
Appellate Court.60 The Appellate Court had reversed the trial
court and ruled that the plaintiff’s financial injury — loss of
a lot due to a utility easement — was not “extreme” enough
to justify a hardship.61 Justice Sullivan wrote the Supreme
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court’s 2007 decision, holding that the variance sought, since
it reduced a preexisting nonconformity in a way that was con-
sistent with the Master Plan of the town, could be justified.62
The Appellate Court had recognized the reduction of non-
conformity as a separate potential ground for the variance, 
but had rejected it as not having been properly raised or pre-
served by the parties or lower court.63 Justice Sullivan held
that the alternate ground relied upon, although not raised in
the trial court, could still be considered so long as it was one
that the trial court, if confronted with the ground, would have
been required to recognize it as valid. Therefore, the Supreme
Court did not usurp the trial court’s discretion by raising it 
sua sponte on appeal.64

Following remand by the Supreme Court, the Appellate
Court reconsidered the case and issued its opinion in July
2007.65 It considered plaintiff’s remaining claim that the trial
court had improperly determined that the zoning board of
appeals lacked authority to grant the defendant contractor a
variance because no material differences existed between it
and the contractor's first application, which had been denied
and never appealed.66 The Appellate Court concluded that,
although both variance applications sought the same relief,
there was new information presented at the hearing on the
second application, and the trial court thus properly upheld
the ZBA’s decision.

In Roncari Industries Inc. v. Planning & Zoning 
Commission of the Town of Windsor Locks,67 appellant’s chal-
lenge to the amendment of the town zoning regulations to
allow valet parking in certain business zones was denied by
the trial court.  The appellant claimed that there had been
defective notice under section 8-3,68 because the same statu-
tory notice was not repeated after postponement of the pub-
lic hearing; further, that the proposed amendment was not
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filed with the clerk ten days in advance of the public hearing,
again as required by section 8-3;69 and, finally, that the spe-
cial permit allowing valet parking violated the uniformity
requirement of section 8-2.70 Justice Vertifeuille rejected
each of these claims.71

As for notice, Justice Vertefeuille wrote that, so long as the
statutory notice was provided in advance of the first scheduled
hearing, and since the decision to postpone the public hearing
was published, the notice did not need to be repeated for each
subsequent hearing.72 As for the filing issue, she stated that 
the burden to establish the defect is on the plaintiff. 
The evidence at trial was that the town clerk could not say for
certain, based on inadequate records, that the amendment was
not received.  This did not constitute the clear proof required
for such a defect to prevail.  Finally, the issue of uniformity
was also rejected, because section 8-273 allows special excep-
tion/special permit distinctions in zoning regulations.74

C. Wetlands   
In Lord Family of Windsor v. Inland Wetlands and 

Watercourse Commission of the Town of Windsor,75 the
Appellate Court reversed the trial court which had upheld
denial of plaintiff’s wetlands application, and remanded the
case for further proceedings.  Judge Bishop wrote that an
inland wetlands agency does have authority to promulgate
such additional regulations as are necessary to protect the
wetlands and watercourses within the municipality, including
the impacts of motor vehicles and specific routes of access.

The Lord Family decision addressed the “substantial evi-
dence” standard for review of agency action, meaning that
the trial court must search the record to determine if there is
an adequate basis for the decision appealed.76 “Substantial”
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evidence means that it affords a substantial basis of fact from
which the fact in issue can be reasonably inferred.77
However, Judge Bishop cautioned that an agency acts with-
out substantial evidence, and arbitrarily, when it relies on its
own knowledge and experience concerning technically com-
plex issues such as “pollution control.”78 Specifically, spec-
ulation by a commission member that passing traffic might
drop pollutants into the wetland and fear that a culvert might
be compromised by construction vehicles does not meet the
“substantial evidence” test.

In Toll Brothers, Inc. v. Inland Wetlands Commission of
the Town of Bethel,79 the commission appealed when the trial
court sustained plaintiff’s appeal of the denial of an inland
wetlands permit to build affordable housing, and remanded
the case with instructions to the commission to issue the wet-
lands permit.  The Appellate Court agreed that denial had
been improper, finding that the commission’s concern about
a connection between density and injury to wetlands was
purely speculative.  However, the Appellate Court reversed
the trial court’s order that the permit be issued, because it was
not clear “. . . as a matter of law, that approving the plaintiff’s
application was the only conclusion that the commission rea-
sonably could reach.”80 Therefore, the case was remanded
for further proceeding consistent with the Appellate Court’s
opinion.

In Windels v. Town of Darien81 (discussed also in the 
Environmental Section hereafter), the Supreme Court
addressed a matter of first impression dealing with a private
right of action to enforce municipal wetlands regulations under
section 22a-44(b) of the Connecticut Inland Wetlands and
Watercourses Act (“IWWA”).82 The trial court, as part of its
decision to dismiss plaintiff’s claim, had declared (1) that there
is no private right of action under IWWA, and (2) that the plain-
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tiffs had no standing under IWWA since their case was essen-
tially a “permitting” claim, analogous to the type of claim under
the Connecticut Environmental Protection Act (“CEPA”)83 for
which the Supreme Court denied standing in Connecticut
Coalition Against Millstone v. Rocque.84 The Supreme Court
rejected both of these bases, and found that a private right of
action does exist under IWWA for enforcement of a municipal-
ity’s wetlands regulations.85 Further, the Supreme Court found
that the “permitting claim” distinction established by the
Supreme Court in Millstone for CEPA claims does not apply to
enforcement actions under the IWWA, since enforcement
actions regarding municipal wetlands regulations often deal
with whether a permit should be required.  

Finally, as for standing to sue under IWWA, the Supreme
Court recognized that plaintiffs had presented evidence of clas-
sical aggrievement based on the testimony of engineers and
environmental experts, and the fact that the challenged devel-
opment on an abutting lot was on a bluff overlooking a river that
ran on both defendant’s and plaintiffs’ property.86 However, it
expressly declined to decide whether abutter status, without
more, automatically conferred standing under IWWA, similar 
to “statutory” aggrievement status under section 8-8 appeals.
The case was remanded to the trial court for further proceedings
consistent with the Appellate Court’s decision.
D. Adverse Possession

In Eberhardt v. Imperial Construction Services, LLC,87
the evidence in support of plaintiffs’ adverse possession
claim showed that in 1972 plaintiffs erected a chain-link
fence and gate to enclose a substantial portion of an adjacent
lot. Defendants offered conflicting evidence, first, that the
fence was intended to be neighborly, thereby granting an oral
license to plaintiffs to use the parcel; and, second, that they
had no knowledge of the fence. The trial court held for plain-
tiffs, and defendants appealed.
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On appeal defendants argued that the law of adverse pos-
session requires that plaintiff demonstrate that he took overt
steps “to actively exclude” the defendants or its predecessor
in title from the parcel.88 The Appellate Court affirmed the
trial court, finding that the legal issue regarding “actively
excluding” was not adequately raised because no motion to
articulate had been made to the trial court.89 In the absence
of an effort to seek articulation, the Appellate Court must
apply the clearly erroneous standard of review, and is bound
by the factual findings of the trial court.

Defendants in Mulle v. McCauley,90 in appealing the loss
of a portion of their property by adverse possession, argued,
pursuant to Woodhouse v. McKee,91 that the familial relation-
ship between the original owners of the adjoining lots raised a
presumption of permissive use of the disputed parcel, and that
because this presumption was not clearly repudiated by plain-
tiffs, the “hostile” element of adverse possession had not been
proved.92 The Appellate Court affirmed, however, noting that
in Woodhouse the family relationship between the original
owners was but one of several factors that was considered in
its analysis of the “hostile” element of adverse possession.93
Further, the evidence at trial showed that plaintiffs’ predeces-
sors’ use of the disputed area was both hostile and exclusive.
E. Easements

In First Union National Bank v. Eppoliti Realty Co.,
Inc.,94 the appealing owner of a servient estate claimed, and
the Appellate Court agreed, that an easement of necessity
granted by the trial court must have limits.  The error by the
trial court was to create an easement that, in effect, gave the
owner of the dominant estate unlimited use of the property.
The Appellate Court remanded the case to the trial court for
further determination of the scope of the easement.
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In Stefanoni v. Duncan,95 the Supreme Court reversed the
Appellate Court’s 2005 decision96 and addressed the issues of
the scope of an easement providing access to a body of water,
and resolution of a “latent ambiguity” in a view easement.
Both easements involved Holly Pond, a tidal pond between
Darien and Stamford.97 First, plaintiff, for whose property the
access easement was established, sought to install a walkway
and dock over tidal marsh to the open water of the pond, struc-
tures that require DEP approval and that would impede defen-
dant waterfront (servient) owner’s riparian rights. The
Supreme Court held that an access easement, which did not
expressly convey riparian or littoral rights, allowed the owner
simply to reach the edge of the pond, and nothing more; that 
is to say, there is no right to participate in the exercise of the
servient property’s littoral rights, which are defined as the
“exclusive yet qualified rights and privilege” to wharf out but
not interfere with navigation.98 Thus, the Appellate Court’s
decision allowing the easement holder to install a dock was
reversed in favor of the servient tenement.

Second, the view easement at issue had been articulated in
1975 to exist “five feet above the elevation of the existing
floor of the southwest bedroom” of the dwelling on the prop-
erty.99 This location could apply to either a room on the sec-
ond floor (as claimed by Stefanoni) or the first floor of the
dwelling, the choice of which would expand or limit, respec-
tively, the breadth of the easement.  The trial court found that
there was in fact a latent ambiguity in the easement grant,
and, after testimony from the attorney who drafted the ease-
ment document, found it applied to the second floor.  The
Appellate Court found that no latent ambiguity existed,
reversed the trial court’s analysis and factual determination in
this regard, and found that it applied to the first floor room.
The Supreme Court disagreed, expressly approved the trial
court’s finding and resolution of a “latent ambiguity,” and
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remanded the case to the Appellate Court with instructions to
affirm the trial court in this regard. 

In Leposky v. Fenton,100 defendant appellant claims that
the trial court improperly expanded plaintiffs’ right-of-way
easement through the “doctrine of reasonable use to include
the right to park vehicles in the right of way.”101 The 
Appellate Court agreed and reversed the trial court.  Then-
Judge Schaller wrote that a right-of-way granted in general
terms may be used for any purpose reasonably necessary for
the party entitled to use it; however, language granting a
right-of-way for purposes “to and from” a specific location
does not constitute “general terms,” and the right-of-way
conveyed thus is limited solely to ingress and egress, and
cannot be construed to include the right to park vehicles.102

Similarly, in Finch v. Earl,103 the dispute was whether
plaintiffs could erect an earthen berm along a right-of-way
defendant enjoyed for ingress and egress over plaintiff’s
property.  Defendant claimed that the berm would interfere
with defendant's prior practice of parking her cars on the
right-of-way. The trial court adopted the findings of the trial
referee that plaintiffs' proposed earthen berm would not limit
defendant's use of the right-of-way for access purposes, and
the Appellate Court affirmed. 

In Mierzejewski v. Brownell,104 the plaintiff sought to
extinguish defendant’s right-of-way over plaintiff’s property
after defendant informed him that he intended to clear the
right-of-way. Defendant's property was landlocked without
the deeded right-of-way over plaintiff's property.  Plaintiff
alleged that he had acquired title to the right-of-way by
adverse possession and in particular by having installed an
underground septic system in the easement area.  The trial
court rendered judgment in favor of defendant, and plaintiff
appealed. The Appellate Court affirmed the trial court, hold-
ing that the doctrine of prescription, not adverse possession,
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is the proper legal theory to analyze a claim of extinguish-
ment of an easement.105 Judge Flynn concluded that an
underground sewer or pipeline could be considered “open
and visible” for the purpose of establishing prescriptive
rights to the right-of-way only if there was a visible outlet or
other structure at the surface to apprise the owner of the ease-
ment of the adverse use.  The facts, however, did not reveal
any such visible outlet, so the Appellate Court affirmed, find-
ing that the elements of prescriptive use had not been proved.

In Taylor v. Silverstein,106 the Appellate Court affirmed the
trial court’s ruling that no right-of-way existed in considering
two chains of title, neither of which fully supported a right-of-
way obliquely referenced in each.  Although early deeds in
plaintiff’s chain of title stated that a right-of-way over his
property was reserved for those who might already possess
such a right, no deed was found that actually conveyed a right-
of-way or other easement. Further, although a 1950 deed to
defendant stated that there were rights-of-way over plaintiff’s
property, no grantee in defendant’s chain ever received such
rights.  Judge Flynn wrote that a dominant estate does not
have easement rights not found in the servient estate’s chain
of title.  Further, evidence of use of footpaths over plaintiff’s
property by defendant’s predecessors did not establish pre-
scriptive rights, as they are not adverse to a predecessor who
knew that the paths were being used.  The Appellate Court
affirmed judgment for the alleged servient owner.

The Supreme Court, in Smith v. Muellner,107 in an opinion
written by Chief Justice Rogers, clarified the law regarding
extinguishment of easement rights, abandonment of ease-
ment rights, and the standard of proof for prescriptive ease-
ment claims.  Chief Justice Rogers began the analysis by not-
ing that one seeking to acquire an easement begins with no
property rights as against his adversary, whereas one seeking
to extinguish an easement already shares property rights
with his adversary.  Therefore, the nature of conduct that is
legally sufficient to trigger the “prescriptive period” is very
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different for each: In the former, open and visible use, under
a claim of right and without permission, starts the clock. In
the latter, however, acts sharing dominion cannot be suffi-
cient to start the period, because the servient estate owner
already possesses those rights.

Chief Justice Rogers therefore concluded that acts effec-
tive to extinguish an easement by prescription must be “clear-
ly wrongful as to the owner of the easement,” similar to those
acts that would give rise to an injunction action by the ease-
ment owner to stop their continuance.108 That is, cases in
which claims of extinguishment of an easement have been
sustained involve substantial, permanent structures obstruct-
ing easement areas; less permanent obstructions, including
trees, fences, and even stone walls, are generally not suffi-
cient, even if in place for periods of time in excess of the pre-
scriptive period.  Therefore, in Smith, the Supreme Court
found that the servient owner’s stone wall, hedges, shrubs 
and even an ancient chestnut tree were not sufficiently
adverse, especially since the easement owner in the interim
expressed no need to use the easement.109 The Supreme
Court reversed the trial court’s ruling that the easement had
been extinguished.

The Supreme Court in Smith also reversed the trial court’s
ruling that the same right-of-way had been abandoned.110
Chief Justice Rogers wrote that abandonment of an easement
is a question of intention to be determined from all surround-
ing circumstances, and is more a question of fact and not law.
However, she also expressly found that abandonment is not
established by mere non-use by the easement owner, howev-
er long continued, or use by the easement owner of an alter-
native way.  Chief Justice Rogers expressly rejected a line of
cases in Connecticut that suggested that abandonment may
be established by non-use alone as merely dicta and not dis-
positive on the issue.  Henceforth, while non-use may be one
factor considered, there must be other evidence of intent to
abandon to support a claim of abandonment. 
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Last, Chief Justice Rogers corrected the trial court’s focus
in evaluating a claim that easement rights have been acquired
by prescription: the question is whether the claimant adverse-
ly used the property at issue, not whether he adversely pos-
sessed the property.111 The significant difference between
use and possession is demonstrated by the fact that claims of
adverse possession are evaluated under the heightened stan-
dard of clear and positive proof, whereas claims of prescrip-
tive easements are assessed under the standard of a prepon-
derance of the evidence.

In Gerlt v. Town of South Windsor,112 the Supreme Court
rejected a “form over substance” effort to avoid a require-
ment in the town charter that a public referendum be held to
approve any interest in real property that the town proposes
to convey to a private party. The town had signed easement
agreements in favor of a private economic development proj-
ect but did not submit them to a public referendum, as
required by charter. At trial, when the trial court found that
the easements were not valid, the town and the developer
sought to avoid the referendum requirement by reversing
positions and having the town “receive” easements rather
than convey them, in the form of a “public dedication” agree-
ment. The trial court accepted this “sleight of hand” and dis-
missed the action as moot.  The Supreme Court reversed the
trial court and found that the new agreements nevertheless
constituted the granting of an easement, which was void for
not having been submitted to public referendum.
F. Conveyance of Title

In Cavanaugh v. Richichi,113 plaintiff’s predecessors in
title executed a deed in favor of three grantees/owners, which
was recorded in 1963. Plaintiff was not named on the deed as
a grantee, but it was known by all grantees that plaintiff paid
half the deposit for the purchase and was a one-third partner
in a business that paid the mortgage for the balance of the
purchase price. Thirty years later in 1993, a correcting deed
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was executed by the same grantors naming plaintiff as a
grantee and delivered to counsel for grantees, but with the
agreement that the deed not be recorded until after the death
of one of the original grantees. The 1993 deed necessarily
reduced the interests of the defendants, in order to recognize
plaintiff’s interest. 

In an action to quiet title brought by plaintiff in 2005, the
trial court concluded that a resulting trust was created in 1963,
when the plaintiff paid half the down payment and a third of
the mortgage, and that the 1993 “correcting” deed from the
same three grantors was delivered and evidenced intent to
transfer title, even though not recorded for ten years after its
execution.114 On appeal, the Appellate Court affirmed, refus-
ing to revisit the facts formed by the trial court.115

G. Mechanicʼs Lien
In Weber v. Pascarella Mason Street,116 the Appellate Court

held that architectural services, like surveying and engineering
services, in fact satisfy the “physical enhancement” test for the
filing of a mechanic’s lien under General Statutes section 49-
33,117 because they are part of a “scheme for the physical con-
struction or improvement” of the property.

The Appellate Court also handed down two decisions in
cases in which mechanic’s lien waivers were at issue.  The
first involved appeal of the trial court’s denial of the owner’s
motion to dissolve the lien, Aronne Building and 
Remodeling, LLC v. Catherine A. Ksiazek.118 The Appellate
Court affirmed on the basis that disputed factual issues about
the parties' dealings were for the trial court to resolve.

Similarly, in Capp Industries, Inc. v. Schoenberg,119 the
Appellate Court refused to revisit the facts as found by the
trial court which rejected the owner’s claim that the contrac-
tor’s claim was barred by several executed lien waivers.  The
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Appellate Court affirmed, noting that the lien waivers, taken
together, were ambiguous, so that evidence of intent was
properly admitted and relied upon by the trial court. 
H. Environmental

In Celentano v. Rocque,120 the Supreme Court upheld the
authority of the Department of Environmental Protection
(“DEP”) under General Statutes section 22a-402121 to order
that deficiencies in a dam and associated detention basin be
remedied.  The Supreme Court also upheld the application of
the “responsible corporate officer” doctrine, articulated in BEC
Corp. v. Department of Environmental Protection,122 to hold
an individual corporate officer liable, pursuant to section 22a-
402 under facts that revealed nearly twenty years of neglect.123

Justice Borden wrote that section 22a-402 is a “strict lia-
bility public welfare statute,” and therefore appropriate for
holding corporate officers liable for its violation.124 The evi-
dence showed that the corporate officer held liable had in fact
been the prior owner and one responsible for the defective
construction of the dam at issue.  Justice Borden found that
the fact that the owner had fully complied with prior orders
of the DEP did not relieve him from liability, nor, indeed,
does the statute require that some act or omission be the basis
for liability: “Section 22a-402 is a strict liability statute . . .
Thus, liability . . . is grounded upon the status of the dam as
unsafe, regardless of how it became unsafe. In other words,
the ‘conduct’ underlying a violation of Section 22a-402 is the
ownership or control of the dam . . .”125

The Supreme Court addressed the reimbursement provi-
sions in section 22a-452(a)126 of the Connecticut Environ-
mental Protection Act (CEPA) in ATC Partnership v. Coates
North America Consolidated Inc.,127 in which plaintiff pur-
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chased real property for which a prior owner (not plaintiff’s
grantor) had entered into a consent agreement with DEP to
satisfy its obligations under the Connecticut Transfer Act128
for environmental remediation.  After redevelopment efforts
failed, the Town of Windham condemned plaintiff’s property
and valued the land at $1.7 million after deducting $2.6 mil-
lion as the cost of additional remediation.129 In earlier litiga-
tion and two separate appeals, the Supreme Court confirmed
this valuation.130

Plaintiff then sued the prior owner in this action for the
diminution in the property’s value, seeking reimbursement
under section 22a-452 and under theories of common-law
indemnity and “equitable indemnity.”131 The trial court
entered summary judgment for the defendant.  On appeal, the
Supreme Court affirmed, finding that General Statutes sec-
tion 22a-452 was for “. . . the reasonable costs expended for
such containment, removal, or mitigation. . .” [emphasis
added], and the evidence showed that plaintiff never sought
to remediate its property.132 Further, the Supreme Court
noted that the plaintiff had bought the property “as is,” with
full knowledge of prior contamination and the terms of the
consent agreement, thus defeating its common law indemni-
ty claim.  Finally, the Supreme Court rejected outright plain-
tiff’s novel theory of “equitable indemnity.”133

The Supreme Court in 2007 issued another in a line of
decisions that it has handed down articulating the concept of
standing to bring a private injunction action under the 
Connecticut Environmental Protection Action Act (CEPA).134
In Windels v. Environmental Protection Commission of the
Town of Darien,135 the trial court granted a motion to strike
plaintiff’s CEPA claims on the ground that plaintiffs had

2008] 2007 CONNECTICUT REAL PROPERTY LAW DEVELOPMENTS 107

128 CONN. GEN. STAT. § 22a-134.
129 ATC Partnership, 284 Conn. at 542.
130 Northwest Connecticut Alliance Inc. v. ATC Partnership, 256 Conn. 813,

776 A.2d 1068 (2001); and 272 Conn. 14, 861 A.2d 473 (2004).
131 ATC Partnership, 284 Conn. at 544.
132 Id. at 550.
133 Id. at 554.
134 CONN. GEN. STAT. § 22a-2 to 27.
135 284 Conn. 268, 933 A.2d 256 (2007).



failed to sustain their burden of proof of unreasonable pollu-
tion and that plaintiffs had raised a “permitting claim” that
the Supreme Court, in Connecticut Coalition Against 
Millstone v Rocque,136 held was not within the scope of sec-
tion 22a-16. Justice Palmer, writing for the Supreme Court,
reversed the trial court and found that plaintiffs had standing
to sue and that the trial court incorrectly ruled that plaintiffs
had failed to meet their burden under section 22a-16.137 The
case was remanded for further proceedings.

Specifically, Justice Palmer ruled that plaintiffs, in order
to survive a motion to dismiss, must only set forth facts
showing a “colorable claim of harm to the natural resources
of the state.”138 Further, after giving deference to the trial
court’s findings of fact in reviewing plaintiffs’ case after they
rested, Justice Palmer rejected the trial court’s finding that
defendants were in compliance with the town inland wetland
regulations. [See, discussion of this case under “Wetlands”
relating to other claims under the IWWA.]

The Supreme Court also considered defendant/developer’s
motion to dismiss the Windels appeal for mootness because it
had voluntarily relinquished the permits to develop the two
lots.139 With respect to the lot defendants still own, Justice
Palmer found plaintiffs’ claims were not moot, citing cases
that the doctrine of mootness does not apply if the conduct
complained of is capable of being repeated and if any relief 
is still available.  The plaintiffs’ claim as regards the lot sold
to a third party while the appeal was pending was found to be
moot, due to the absence of the new owner as a party to the
proceeding.

In Fort Trumbull Conservancy, LLC v. City of New 
London,140 the Supreme Court reversed the trial court’s dis-
missal of plaintiff’s action to enjoin the implementation of the
municipal development plan for the City of New London on
the grounds of unreasonable environmental harm.  
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Specifically, the trial court had found that (1) plaintiff lacked
standing to seek relief under General Statues section 22a-
16;141 (2) the plaintiff’s claim is moot because 80% of the
recommendations in the environmental impact evaluation
have been implemented and 98% of the state funds have been
expended; and (3) the plaintiff’s claim was brought in the
wrong venue.142 Justice Vertefeuille found that plaintiff did
have standing, since that all that is required to invoke the juris-
diction of the Superior Court under General Statutes section
22-16 is a colorable claim of conduct resulting in harm to one
or more of the natural resources of the state.  Second, Justice
Vertefeuille rejected the mootness notion because the envi-
ronmental impact evaluation, even if “virtually complete,” was
still not complete.143 Last, she found that the remedy for
improper venue was transfer, not dismissal.

In its appeal of an action for declaratory judgment, 
Contractorʼs Supply of Waterbury, LLC v. Commissioner of
Environmental Protection,144 plaintiff appealed the trial
court’s refusal to find that application of General Statutes
section 22a-196145 against plaintiff is a violation of its rights
to equal protection and due process under both the federal
and state constitutions.   Justice Borden denied relief to plain-
tiff, finding that General Statutes section 22a-196, which pro-
hibits the location of an asphalt plant in any area that does not
satisfy the buffer zone requirement, is intended to protect the
various specified vulnerable areas from fugitive emission
from asphalt plants, is rationally related to the purpose of the
statute, and is therefore constitutional.
I. Civil Practice/Procedure

In Montanaro v. Aspetuck Land Trust, Inc.,146 plaintiffs
claimed that the trial court should not have dismissed the
complaint against the town for lack of subject matter juris-
diction when one of two asserted claims to determine
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whether an access road was a town road was a valid cause of
action.  In the single count against the town, plaintiffs sought
declaratory relief regarding the status of the road and also
regarding their right to a permit, based on threats town offi-
cials allegedly made that no permit would be issued.  The
trial court correctly held that mere threat or prospect of denial
of a zoning permit was an insufficient ground for failing to
first seek administrative relief, but then dismissed the entire
case as against the town. The Appellate Court reversed, hold-
ing that, although the trial court dismissal over the permit
issue was proper, the Superior Court still had jurisdiction to
determine the legal status of the road. 

In a case instructive to litigants, the Supreme Court
declined to review the trial court’s denial of a property
owner’s application for protection from foreclosure under
General Statutes section 49-31d,147 because the record was
inadequate. In Deutsche Bank National Trust Company v.
Christopher Angle,148 the defendant filed an application for
protection as an “underemployed person,” as allowed in fore-
closure actions.149 The plaintiff bank objected, claiming that
defendant’s income was too high for him to be “underem-
ployed.”150 The trial court denied defendant’s application,
and defendant’s subsequent motion to reargue, and the case
went to foreclosure by sale. On appeal, the Supreme Court
declined to review the matter due to the inadequacy of the
record, noting that the defendant should have moved for
articulation of the decision by the trial court, not simply to
reargue.151 Practitioners should note that a motion to reargue
is not the same as a motion for articulation.

In O.J. Mann Electric Services, Inc. v. The Village at
Kensington Place Limited Partnership,152 plaintiff appealed
from the trial court judgment in favor of defendant to fore-
close a mechanic’s lien on certain property owned by the
defendant. The plaintiff claimed that the court lacked person-
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al jurisdiction over the parties because the court’s decision
was not issued within 120 days of the completion of trial in
violation of General Statutes section 51-183b;153 however,
the record revealed that by letter the trial court informed the
parties that it would consider the day it received the parties’
trial briefs as the date from which the 120 days for issued
decision would run.154 While counsel for defendant express-
ly consented to this position, counsel for plaintiff did not
respond. Nevertheless, both counsel submitted supplemental
briefs to the court without the timeliness issue being raised.
The Appellate Court denied plaintiff relief, finding that (1)
the trial court has the authority to request an extension of the
120-day rule; (2) the parties may waive the 120-day rule; and
(3) plaintiff’s consent can be implied from his conduct in
responding to the trial court’s order for supplemental briefs
without objection.155

In Pine v. Dept. of Public Health,156 plaintiffs appealed the
trial court’s dismissal of their appeal of this decision of the
Department of Public Health denying the plaintiffs’ applica-
tion to construct a residence.  In reliance on Glastonbury Vol.
Amb. Assoc. v. FOIC,157 the defendant filed a motion to dis-
miss for lack of subject matter jurisdiction because plaintiffs
did not file their administrative appeal with the Superior Court
within forty-five days after the mailing of the final decision, 
as required by General Statutes section 4-183.158 Plaintiffs
responded that, according to Williams v. Commission on
Human Rights & Opportunities,159 the parties can waive the
time limits and the agency has to make a showing of prejudice
to prevail on a claim that the administrative appeal should be
dismissed for failure to timely file.  The Appellate Court
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upheld this dismissal, after reviewing legislative history and
deciding that the time to appeal in fact is jurisdictional.  
J. Trespass

In Day v. Gabriele,160 the defendants appeal from the
judgment of the trial court awarding nearly $200,000 dam-
ages against defendant for illegal building activities that con-
stituted a trespass, a nuisance, and the cause of extensive
water damage to plaintiff’s property.  The Appellate Court
affirmed, declining to set aside factual findings of the trial
court, and holding that failure to seek articulation from the
trial court as to the basis for its findings on compensatory
damages made any relief impossible at the appellate level.  
K. Common Interest Ownership Community

In a case of first impression, in Alvord Investment LLC v.
Zoning Board Of Appeals of the City of Stamford,161 Justice
Norcott, writing for the Supreme Court, ruled that the Con-
necticut Common Interest Ownership Act (“CIOA”)162
allows a common interest community to be composed of air-
space units, and also that the developer is not required to
obtain subdivision approval for such a development because
only airspace above the land was divided into units.  The
common interest community declaration made clear that all
space below the surface of the land was undivided and treat-
ed as a common element.

The Supreme Court also rejected the notion of a common
interest community as a “de facto subdivision” advanced by
opponents to the development under CIOA.  Justice Norcott
concluded his analysis with the following answer to the claim
that subdivision review is “essential” to the commission’s
authority over property in the municipality:

In short, our conclusion that the plaintiffs have not divid-
ed the property and, therefore, need not submit to subdivision
review, does not render the city powerless to monitor the
plaintiffs’ development of the Cytec property. Rather, the city

112 CONNECTICUT BAR JOURNAL [Vol. 82

160 101 Conn. App. 335, 921 A.2d 692 (2007).
161 282 Conn. 393, 920 A.2d 1000 (2007).
162 CONN. GEN. STAT. §§ 47-200, et seq.



has always had, and will always retain, the power to regulate
the use of the Cytec property through its zoning regulations.
It does not, however, have the power to regulate the owner-
ship of the property, and a common interest community is a
form of ownership.

L. Governmental Immunity
In Vejseli v. Pasha,163 the Supreme Court explained the dis-

tinction between sovereign immunity and governmental
immunity in a case in which the purchaser of a patently defec-
tive house sued the town building department employees who
had inspected the structure and issued a certificate of occu-
pancy to the builder. The town raised defenses under General
Statutes section 51-557n164 that the claims were barred by the
theory of governmental immunity.  The trial court granted
summary judgment as to the defendants acting in their indi-
vidual capacity but denied the motion as it related to claims
against the town and individuals acting in their official capac-
ity. The town appealed.  Plaintiff moved to dismiss the appeal
for lack of a final judgment. The Appellate Court granted the
motion and dismissed the appeal, and the Supreme Court
accepted certification upon petition by the town.165

The Supreme Court affirmed the Appellate Court’s dis-
missal, noting the distinction between governmental immu-
nity which is limited and applies to liability only (not to pro-
tection from being sued), and sovereign immunity, which
applies only to the State and is much broader, providing
immunity not just from liability but also from being sued.
Accordingly, even conceding that the town enjoyed govern-
mental immunity, it has no protection under that theory from
being sued.166 Thus, there is no need for an immediate
appeal for denial of a motion to dismiss, and the case was
returned to the trial court.

In granting a petition for review of the Appellate Court’s
decision in 2005, the Supreme Court interpreted the Con-
necticut Entry and Detainer Statute, General Statutes 
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section 47a-43167 and issues of qualified immunity for police
officers in Fleming v. City of Bridgeport.168 This case pre-
sented some unusual facts in which the plaintiffs were asked
to leave an apartment by the police at the request of the apart-
ment’s occupant, based upon disruption that they caused.
Although plaintiffs received mail there and paid rent to the
occupant, those facts were not known to the police when they
asked the plaintiff to leave.  In a separate incident the follow-
ing day, the landlord called the police for assistance again in
asking one plaintiff to leave the premises after a disrup-
tion. This time the landlord told the police that plaintiff was
not a tenant.  When plaintiff resisted leaving, the police 
arrested her. Thereafter she brought an action against the City
and individual police officers. The trial court ruled in favor of
the City and its employees, and the Appellate Court affirmed.

Justice Katz, writing for the Supreme Court, reviewed the
purpose of the Entry and Detainer Statute to prevent self-help
by landlords to recover possession of rental property, and its
very strong policy that the police are not to be used in lieu of
the summary process procedure elsewhere in the law.  While
correcting the trial court’s finding that plaintiff had no right
of possession, the Supreme Court noted that any right of pos-
session is sufficient, and that the legality of such claim under
civil law (e.g., an illegal tenant) is irrelevant. Nevertheless,
the Supreme Court found no evidence, based on the admitted
conduct of plaintiff, to suggest that the landlord was seeking
to use the police to evict plaintiff.
M. Real Property Liens

In Bellemar v. Wachovia Mortgage,169 Justice Zarella
upheld the trial court’s summary judgment in favor of the
defendant, based on the lapse of time that had occurred
between the failure to provide a release of a mortgage and the
filing of an action for damages for failure to release a mort-
gage lien.  In Bellemar, a mortgage was paid off in 1998
without a release being sent by the mortgagee. Plaintiff mort-
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gagor did not sue under General Statutes section 49-8,170
which provides for $5,000.00 plus attorneys’ fees for failure
to provide a release of a mortgage, until 2003.  In the absence
of a specific limitations period in section 49-8, the Supreme
Court analogized the claim to one sounding in tort, and
applied the three-year statute of limitations under General
Statutes section 52-577,171 making the action untimely.

III.  CONCLUSION

Real property law in 2007, while not dominating by any
means the caseloads of the Appellate Court and the Supreme
Court, nevertheless occupies a solid position in Connecticut
appellate jurisprudence. The breadth of real property issues
taken up on appeal, and the effort and thought given these
issues by the Appellate Court and the Supreme Court, reflect
the fundamental and yet dynamic role that real property law
plays in a complex society.
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