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SIGNIFICANT 2005 EMPLOYMENT LAW DECISIONS
BY JOSHUA A. HAWKS-LADDS AND RICHARD C. ROBINSON*
The appellate courts (U.S. Supreme, Second Circuit,

Connecticut Supreme and Appellate) resolved a number of
significant employment law issues in 2005. Both the United
States and Connecticut Supreme Courts decided important
“when does work start” issues under the wage and hour laws.
The United States Supreme Court ruled on whether the Age
Discrimination in Employment Act prohibited disparate
impact discrimination. The state Supreme Court, in its first
case involving the Family and Medical Leave Act, explained
the role of employer intent in so called “interference” claims.
Further, in a series of employment discrimination decisions,
the state Supreme Court added to its jurisprudence regarding
burden of proof, considered the admissibility of lay opinion
concerning the employer’s reasons for termination, and ruled
on whether an applicant’s failure to satisfy an objective job
requirement, in this case, professional licensing, was not only
a legitimate non-discriminatory reason under the familiar
burden-shifting analysis, but also whether it entitled the
employer to judgment as a matter of law. The Second
Circuit, among other decisions, decided an important duty to
mitigate case and ruled on the extent of Title VII’s anti-retal-
iation provision. Finally, the Appellate Court issued an
important ruling concerning the evidence that can prove the
various types of pregnancy discrimination that the state Fair
Employment Practices Act prohibits and interesting issues
arising under the common law tort of negligent infliction of
emotional distress.

This article surveys these and other significant 2005
employment law decisions.

I. WAGE AND HOUR DECISIONS

IBP, Inc. v. Alvarez1 is the United States Supreme Court’s
“when work begins” decision. The specific issue was
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whether the time employees spent walking to or from their
stations after donning and doffing protective clothing was
within the coverage of the Fair Labor Standards Act (FLSA);
i.e., did it count as time worked for the application of the
Act’s minimum wage and overtime pay provisions.

By way of background, the Court had ruled in 1946 that
the term "workweek" in the FLSA included time walking
from time clocks near a factory entrance to workstations in
the factory. Anderson v. Mt. Clemens Pottery Co.2
Displeased with this ruling, Congress passed the Portal-to-
Portal Act the following year. The Portal-to Portal Act
amended the FLSA to exempt from its coverage (1) walking
to and from an employee's "principal activity or activities"
and (2) activities that are "preliminary or postliminary" to
"principal activity or activities." It did not otherwise change
the Court's descriptions of "work" and "workweek" or define
"workday."

In deciding this case, the Court utilized its prior precedent
in Steiner v. Mitchel3 in which it held that workers in a bat-
tery plant had a statutory right to compensation for the

…time incident to changing clothes at the beginning of
the shift and showering at the end, where they must make
extensive use of dangerously caustic and toxic materials, and
are compelled by circumstances, including vital considera-
tions of health and hygiene, to change clothes and to shower
in facilities which state law requires their employers to pro-
vide . . . ..4
The Court there distinguished "changing clothes and

showering under normal conditions" and stressed the impor-
tant health and safety risks associated with the production of
batteries.5 It also concluded that the changing of clothes and
showering were "'integral and indispensable'" to "'principal
activities'" of the job and therefore not excluded from FLSA
coverage precisely because such activities are themselves
"principal activities."6
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IBP is a large producer of fresh beef, pork, and related
products. Its production employees were required to wear
extensive protective gear which took time to don and doff. In
1999, IBP employees filed a class action to recover compen-
sation for preproduction and postproduction work, including
the time spent donning and doffing protective gear, as well as
the time spent walking between the locker rooms and the pro-
duction floor before and after their assigned shifts.

Since IBP conceded that the donning and doffing of
unique protective gear were "principal activities" under
Section 4 of the Portal-to-Portal Act,7 the only question
before the court was whether “postdonning and predoffing
walking time” was compensable under the FLSA.8 IBP
insisted it was not. The Court disagreed.

Calling IBP’s position “novel,” the Court held that “any
activity that is ‘integral and indispensable’ to the ‘principal
activity’ is itself a ‘principal activity’” and is covered under
the FLSA.”9 “Moreover, during a continuous workday, any
walking time that occurs after the beginning of the employ-
ee's first principal activity and before the end of the employ-
ee's last principal activity is excluded from the scope of (the
Portal to Portal Act), and as a result is covered by the
FLSA.”10 Thus, once an employee has donned his protec-
tive gear in the locker room, the time spent walking to his
principal place of activity and from this place back to the
locker room to doff his protective gear was covered under
FLSA and, therefore, compensable.
IBP is actually two consolidated cases. The other case11

was brought by employees and former employees of a poultry
processing plant in Maine, who sued their employer for wages
relating to time waiting to don and doff protective gear. The
Court held that the predoffing waiting time was covered under
the FLSA and, therefore, compensable because “doffing the
gear that . . . is integral and indispensable to employee’s work
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is a principal activity . . . [therefore] the continuous workday
rule mandates that the time spent waiting to doff” was covered
under FLSA.12 In contrast, the Court determined that time
spent waiting to don the protective gear before the workday
started is not “integral and indispensable” to a “principal
activity” and thus is excluded from coverage under FLSA by
the Portal to Portal Act.13
Cashman v. Tolland14 is the state Supreme Court’s “when

work begins” decision. There, the state department of labor
(acting through Shaun Cashman, its Commissioner) sued the
town of Tolland to collect unpaid wages for 22 town employ-
ees who operated snowplows. The issue was when did the
town’s obligations to pay wages begin once the employees
were called back to work to clear snow – was it from the time
they received the call to return to work or from the time they
actually returned and reported to work? The town had paid
the employees from the time they returned. The department
argued that the statute relating to hours worked, CONN. GEN.
STAT. Section 31-76b, required pay from the time the employ-
ees received the call.

Affirming the trial court, the Supreme Court ruled for the
town. It cited the statute’s provision that “working time shall
begin when the employee is notified of his assignment . . . .”15
It then noted the trial court’s finding that employees who were
called to return to plow snow did not receive notice of their
assignments until they actually arrived at work and punched
in. Based on this finding, it was no great leap for the Court to
conclude that under the facts of this case, at least, the obliga-
tion to pay did not begin with the call to return, but instead
began when the drivers received their actual assignment.

II. FMLA DECISIONS

The state Supreme Court’s FMLA decision is Cendent
Corporation v. Commissioner of Labor.16 There, the
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employer, Cendent, appealed the ruling of the Department of
Labor (“DOL”) that it violated the state Family and Medical
Leave Act when it failed to reinstate an employee to her posi-
tion after she sought to return from maternity leave. The
DOL awarded the employee over $500,000 in damages.

In the underlying DOL proceedings, Cendent claimed that
the employee’s job was eliminated following the sale of the
business unit in which she worked. It never offered her a
specific replacement position, but did accord her the oppor-
tunity to apply for several other posts. When the employee
failed to take advantage of this opportunity, Cendent inter-
preted her inaction as a voluntary resignation. The DOL
Commissioner, however, found that the employee’s position
still existed following her maternity leave and that it was
filled by somebody else. In concluding that Cendent violat-
ed the FMLA, the Commissioner also found that Cendent had
“no legitimate business reason for failing to reinstate the”
employee.”17 The Superior Court affirmed the
Commissioner’s ruling.

The Supreme Court described the task before it as deter-
mining the proper framework for analyzing a claim of inter-
ference with an employee’s right to reinstatement under the
Connecticut Family and Medical Leave Act.18 The state
FMLA, like its federal analog, gives employees the right to
up to a specified number of weeks of leave for, among other
things, the birth of a child, and the additional right to be rein-
stated to their original or equivalent positions upon return
from that leave. The right to reinstatement, however, is not
absolute. An employer can refuse to reinstate an employee
following an FMLA leave if the employee would have been
terminated for some other reason even if he or she had not
taken the leave.

The federal FMLA, and its state counterpart, create two
different causes of action for employees. One is a discrimi-
nation action in which employees can claim that their
employer discriminated against them (by discharging or oth-
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erwise taking adverse action against them) for exercising
their FMLA rights. The other is an “interference” action
based on the statutory provision that makes it unlawful for
any employer to interfere with, restrain, or deny the exercise
of or the attempt to exercise, any right provided under this
subchapter. The employee’s claim in Cendent was an inter-
ference claim; specifically that Cendent interfered with her
right to be reinstated to her original position after she
returned from maternity leave.

Aligning itself with the majority of federal courts that had
ruled on the issue, the Supreme Court held that the employee
in an interference claim need not prove that the employer
intended to interfere with those rights. Unlike discrimination
claims, employer intent is irrelevant in interference claims.
The employee’s “initial” burden in an interference case is
simply to show that he or she was denied a right under the
FMLA and that the denial was caused at least in part by his
or her taking FMLA leave. In Cendent this meant that the
employee had to show that she was denied reinstatement
because she took leave. Once the employee meets this bur-
den, the employer will be strictly liable for violating the
FMLA by interfering with her rights under the Act, unless the
employer pleads as an affirmative defense and proves that the
employee would have been terminated, or not reinstated to
the position, irrespective of the FMLA leave.

In affirming the judgment in Cendent, the Supreme Court
determined that the DOL Commissioner and the Superior
Court on appeal had employed the correct analytical frame-
work, that there was substantial evidence of a causal connec-
tion between the employee’s leave and Cendent’s failure to
reinstate her, and that there was no evidence that the employ-
ee would not have been employed anyway even if she had not
taken leave.

A Second Circuit ADA case from 2005 speaks to one of
the consequences of exercising FMLA rights. In Gajda v.
Manhattan & Bronx Surface Transit Operating Auth.,19 an
employee claimed that the employer violated his rights under
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the Americans with Disabilities Act by requiring him to dis-
close the results of his HIV-related lab tests. The ADA pro-
hibits covered employers from inquiring of an employee
whether he or she is an individual with a disability or as to
the nature or severity of the disability, unless the inquiry is
shown to be job-related and consistent with business necessi-
ty. The court concluded that the inquiry that led to the dis-
closure here was job-related and consistent with business
necessity because the employee had applied for intermittent
leave under the FMLA, representing that his own serious
health condition rendered him unable to work. According to
the court, the request for medical information, including lab
tests, was a reasonably effective means of evaluating those
assertions.

III. DISCRIMINATION DECISIONS

Smith v. City of Jackson20 is the United States Supreme
Court’s decision concerning disparate impact claims under
the Age Discrimination Employer Act of 1967 (ADEA).21
The Court held that such claims, long available under Title
VII, were also cognizable under the ADEA.

The practice at issue in Smith related to the defendant
city’s revised pay plan for its police and public safety offi-
cers. Under the revised plan, officers with fewer than 5 years
of service received proportionately greater raises than those
with more seniority. Most officers over 40 had more than 5
years of service. A group of older officers sued under the
ADEA alleging both deliberate discrimination against them
because of their age (a disparate-treatment claim) and dis-
parate impact discrimination; specifically, that they were
adversely affected by the pay plan because of their age.

In holding that disparate impact claims were cognizable
under the ADEA, the Court reasoned that this Act, like Title
VII, does not simply prohibit actions that "limit, segregate, or
classify" persons; that the language also proscribes actions
that "deprive any individual of employment opportunities or
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otherwise adversely affect his status as an employee, because
of such individual's age.”22 Thus, it continued, the ADEA
focuses on the effects of the action on the employee, rather
than the employer’s motivation for the action. Nevertheless,
the Court also concluded that even though Title VII and the
ADEA both authorize recovery through a disparate-impact
theory, the scope of disparate-impact liability under ADEA is
narrower than under Title VII. According to the Court, this
is because the ADEA has a provision (Section 4(f)(1)) with
language that significantly narrows the Act’s coverage by
permitting any "otherwise prohibited" action "where the dif-
ferentiation is based on reasonable factors other than age;"
and also because of the 1991 amendments to Title VII, which
compel courts to construe narrowly an employer’s exposure
to liability under a disparate-impact theory.23

Interestingly, even though the Court in Smith sanctioned
disparate impact claims in ADEA cases, it nonetheless dis-
missed the plaintiffs’ disparate impact claim because the
plaintiffs had failed to identify any specific test, requirement
or practice within the pay plan that adversely impacted older
workers. Based upon the Court’s decision in Wards Cove
Packing Co. v. Atonio,24 it is not enough simply to allege that
there is a disparate impact on workers, or point to a general-
ized policy that leads to such an impact. The employee is
“responsible for isolating and identifying the specific
employment practices that are allegedly responsible for any
observed statistical disparities."

One of the state Supreme Court’s 2005 discrimination
decisions is Jacobs v. General Electric Company25 which is
an age discrimination case arising out of a layoff pursuant to
a reduction in force. The trial court instructed the jury that
the employer had articulated a legitimate, non-discriminato-
ry reason for the layoff; namely, the reduction in force. It
then charged that, in order to prevail, the plaintiff must prove
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that the employer’s reasons for the lay off were merely a pre-
text for intentional discrimination, and that to prove pretext,
the plaintiff could show that the employer’s reason was not
worthy of belief or that it was not the true reason or the only
reason for the decision– and that age was a motivating factor
for the adverse action.

The Supreme Court held that this charge misstated the law.
The law affords a plaintiff two methods to prove discrimina-
tory intent. He can prove it by direct evidence or indirectly by
showing that the asserted reasons were pretextual, thus per-
mitting the jury to infer that the employer intended to dis-
criminate. The charge failed to explain to the jury that there
were these two methods. Worse yet, it confused the two meth-
ods, making it appear as if they were one. Moreover, the
charge improperly imposed on the plaintiff the burden of
proving that the employer’s articulated reason was false.

The Court also considered whether the trial court erred in
admitting lay opinion that the defendant had elicited from
two of its witnesses. The Court held that the trial court
improperly admitted lay opinion testimony of two employees
who did not participate in the laying off of the employee.
Each witness testified as to their personal opinions as to why
the employee should have been laid off, but neither had first
hand knowledge or participated in the decision to lay off the
employee. In other words, the witnesses opined that there
was no discrimination. The Court concluded that the admis-
sion of this evidence was an abuse of discretion on the trial
court’s part, that it was inadmissible under Section 7-1 of the
Connecticut Code of Evidence – that a lay witness may only
“state facts that are within his or her personal knowl-
edge,…and (may) not give an opinion concerning such
facts.” Since neither witness had any first hand knowledge of
the basis for the decision, their opinions amounted to mere
speculation regarding the employer’s motivation.
Department of Transportation v. Commission on Human

Rights and Opportunities26 is the state Supreme Court’s deci-
sion dealing with whether an applicant’s failure to satisfy a
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requirement for a job entitles the employer-defendant to
judgment as a matter of law when the applicant sues claim-
ing that he was the victim of a discriminatory refusal to hire.
The claimant there, one Mather, a DOT supervising engi-
neer, had applied for a promotion to principal engineer after
the position became open. The DOT rejected Mather, assert-
ing that he had interviewed poorly and lacked a professional
engineer license, which was a requirement for the job. The
CHRO found that Mather made out his prima facie case of
discrimination, and that both of the employer-asserted rea-
sons for the rejection were pretextual. On the employer’s
appeal, the Superior Court upheld the prima facie case con-
clusion, as well as the conclusion that the “interviewed poor-
ly” reason was pretextual.27 However, it rejected the
CHRO’s finding that the “failure to comply with the licens-
ing requirement” reason was pretextual.28 It concluded that
this was a legitimate, non-discriminatory reason.29 It then
remanded the matter to the CHRO to consider whether
Mather’s prima facie case, along with the approved finding
that one of the reasons for rejection was pretextual, is suffi-
cient to find intentional discrimination. The DOT appealed
further, claiming that the remand was in error, that it was
entitled to judgment as a matter of law given the Superior
Court’s conclusion that the failure to comply with the licens-
ing requirement was a legitimate, non-discriminatory reason.
The Supreme Court agreed with the department.
The high court’s reasoning in the DOT case was based on

Reeves v. Sanderson Plumbing Products, Inc.30 There, the
United States Supreme Court explained that establishing the
falsity/pretextual nature of the employer’s asserted reasons
will not always be enough to sustain a jury’s finding of lia-
bility. “Certainly there will be instances where, although the
[complainant] has established a prima facie case and set forth
sufficient evidence to reject the [employer’s] explanation, no
rational fact finder could conclude that the action was dis-
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criminatory. For instance, an employer would be entitled to
judgment as a matter of law if the record conclusively
revealed some other, nondiscriminatory reason for the
employer’s decision . . . ”31

One might wonder how Mather proved a prima facie case
given that the professional engineer license was an “absolute
prerequisite” for the principal engineer position.32 There is
an answer. Apparently, Mather had initially alleged, but ulti-
mately failed to prove, that the department had applied the
requirement in a discriminatory manner and, therefore, his
lack of the license did not render him unqualified.33

IV. UNIFORM TRADE SECRET ACT DECISIONS

In News America Marketing In-Store, Inc. v. Steven
Marquis and Floorgraphics, Inc.,34 the Supreme Court
affirmed and adopted the Appellate Court’s decision affirm-
ing the trial court’s judgment in the defendant’s favor. The
defendant-former employee, Marquis, improperly printed
company emails, copied and misappropriated confidential
trade secret information and improperly solicited an employ-
ee before he left the plaintiff’s employ and went to work for
the defendant competitor. However, Marquis put all of the
misappropriated information in a box, placed the box in his
garage and then discarded the information when he learned
he was going to be sued. The trial court found that the plain-
tiff failed to prove that Marquis actually gave the information
to his new employer. Moreover, the improperly solicited
employee remained in the plaintiff’s employee. The trial
court held that the Plaintiff failed to prove that it had suffered
any “actual loss” by the former employee’s conduct.

The Appellate Court affirmed. That court held that proof
of actual loss is necessary to state a claim for violation of the
Uniform Trade Secrets Act, CONN. GEN. STAT. Section 35-50
et seq. (“CUTSA”) The Court rejected the plaintiff’s claims
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that its costs incurred in investigating Marquis’ conduct con-
stituted “actual loss” for purposes of a CUTSA violation
when no actual harm occurred (the Court distinguished a
Pennsylvania case that permitted the recovery of out-of-
pocket costs as nominal damages, when the plaintiff had
proven that it had been harmed by the defendant’s misappro-
priation of trade secrets). The court also rejected plaintiff’s
claims of conversion and computer theft (under CONN. GEN.
STAT. Sections 52-564 and 53a-251 respectively) on the
ground of lack of actual loss.

V. ARBITRATION DECISIONS

In Harty v. Cantor, Fitzgerald and Company,35 the
Supreme Court overturned an arbitration award that included
attorneys fees because an unrestricted submission to an arbi-
tration panel contained one limitation: there could be no
award of punitive damages, the Court holding that attorneys
fees were tantamount to punitive damages.

The Court in Harty found that the plaintiff’s employment
agreement provided for annual bonuses, as well as salary
payments. When the parties began to disagree, the employer
placed the employee on home leave, failed to pay bonuses,
and then terminated him without making certain salary pay-
ments. The arbitration panel awarded the plaintiff compen-
satory damages for the defendant's failure to pay the plaintiff
a 1999 annual bonus and, pursuant to the wage collection
statute, CONN. GEN. STAT. Section 31-72, double damages,
attorney's fees and costs for the defendant's failure to pay his
1998 and 1999 annual bonuses.

The Court emphasized that on review of arbitration
awards, it considers two principal issues--whether the award
conformed to the submission and whether the award demon-
strated manifest disregard for the law. The Court found the
award in this case was nonconforming, but only as to exem-
plary damages: the submission’s against punitive damages
prohibition did not apply to the statutory double damages
award under CONN. GEN. STAT. Section 31-72, but did apply
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to the award of costs and attorney's fees, which were more in
the nature of common law punitive damages. The employer's
argument that an unpaid bonus was not really unpaid wages
for purposes of a statutory claim was unavailing because
there was no settled law on that point, and therefore the Court
could not upset the arbitration panels’ decision on the basis of
manifest disregard of the law. Therefore, the Court vacated
the award, but only as to attorney's fees and costs.

VI. SIGNIFICANT SECOND CIRCUIT DECISIONS

Broadnax v. City of New Haven36 is the Second Circuit’s
decision on mitigation of damages. There, the defendant
City challenged the jury’s award of lost wages to the plain-
tiff, claiming it should be vacated because the plaintiff failed
to demonstrate that she sought other employment. The court
noted that generally, an employer seeking to avoid a lost
wages award on failure to mitigate grounds has the burden of
demonstrating that the plaintiff failed to mitigate. The
employer can do this by showing that suitable work existed
and that the employee did not make reasonable efforts to
obtain it. However, following the Court’s decision in
Greenway v. Buffalo Hilton Hotel,37 the employer "is
released from the duty to establish the availability of compa-
rable employment if it can prove that the employee made no
reasonable efforts to seek such employment."38

The City agreed that it had not established the availability
of comparable employment for the plaintiff, but insisted that
it was nevertheless entitled to judgment as a matter of law
because the plaintiff failed to show any efforts on her part to
seek alternative employment. Characterizing the City’s argu-
ment as “mistaken”, the Court noted that the City was
attempting to shift the burden to the plaintiff to prove that she
sought alternative employment and that its Greenway deci-
sion, consistent with the law’s general allocation of the bur-
den where mitigation of damages is in issue, clearly left the
burden with the employer.
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Broadnax is also noteworthy because of the way the lost
wages (back pay front pay) came to be determined by the
jury. In Title VII cases, back pay and front pay are equitable
remedies to be determined by the court. In her complaint,
however the plaintiff sought a jury determination of all
issues, and the defendant never objected – at least not until it
appealed. Then it contended that the district court erred in
submitting the matter to the jury. The Second Circuit reject-
ed the contention, holding that the parties could consent to
jury determination of the issue and did in fact do this here.

The Second Circuit retaliation decisions include Jute v.
Hamilton,39 in which the court held that Title VII’s anti-retal-
iation clause protects an employee who is named as a volun-
tary witness in a Title VII case, but who was never called to
testify, and Konits v. Valley Stream Cent. High School,40
where the court held that “retaliation based on identification
as a witness in a fellow employee’s discrimination suit could
give rise to a First Amendment cause of action [against a gov-
ernmental employer].”
Woodman v. WWOR-TV, Inc., News America, Inc., and Fox

Television Stations, Inc.41 is a significant Second Circuit
ADEA decision. The Court there held that the plaintiff was
required to adduce some evidence indicating that at the time of
her discharge, defendants knew that she was significantly older
than another employee to whom her duties were transferred.

In Woodman, the plaintiff was so terminated as part of a
reduction in force as part of a corporate merger whereby
News America and Fox, acquired the then-owner of defen-
dant WWOR. She sued claiming that the defendants' deci-
sion was impermissibly based on her age. WWOR’s parent
executed Woodman's termination, but it acted at News
America's direction - specifically at the direction of Fox
executives. It was undisputed that at the time of the termi-
nation decision, none of these Fox executives had ever met,
seen, or spoken with the plaintiff. However, the Fox execu-
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tives did know that she had worked at WWOR for slightly
more than 16 years. No evidence was presented that defen-
dants knew the plaintiff’s age relative to that of her alleged
replacement.

The Second Circuit held that, to establish a prima facie
case of discriminatory treatment, the plaintiff was required to
adduce some evidence indicating that at the time of her dis-
charge, the defendants knew that she was significantly older
than the employee to whom her duties were transferred. A
plaintiff must present sufficient evidence to raise a triable
issue of fact regarding the defendants' awareness of her rela-
tive age in order to avoid summary judgment.

VII. SIGNIFICANT APPELATE COURT CASES

The state Fair Employment Practices Act’s prohibitions on
pregnancy-related discrimination are in CONN. GEN. STAT.
Section 46a-60, which lists seven specific actions by an
employer, each with its own letter heading, that are deemed to
be discriminatory practices. Among these are (a) terminating
a women’s employment because of her pregnancy, (e) refus-
ing a pregnant employee’s reasonable request for a temporary
reassignment to an available position where the employee has
given her employer written notice of her pregnancy and rea-
sonably believes that continued employment in her existing
position might cause injury to her or the fetus, and (g) failing
to or refusing to make a reasonable accommodation.

In Davis v. Manchester Health Center, Inc.,42 the
Appellate Court held that the same evidence could be used to
support claims on each of these grounds. The plaintiff there
was a Certified Nursing Assistant at the defendant’s nursing
home. She became pregnant in September 1998 and
informed her employer of this in October 1998. In late
November 1998, she reported to work as scheduled. When
she arrived, her supervisor informed her that she had been
reassigned to another wing that required much greater phys-
ical labor than her current assignment. The plaintiff told her
supervisor that she had suffered cramps the day before, that a
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co-worker had to assist her with patients, and that she did not
believe that she could tolerate the more strenuous work that
would have been required of her in the other wing. She
expressed serious concern that this new assignment would
adversely affect both her own health and that of her unborn
child. She asked that she be permitted to work an assignment
other than the one her supervisor had in mind. The supervi-
sor, in a nasty tone, told her to “deal with it,” or leave and
never come back. The evidence showed that the supervisor
later told a third party that she did not believe the plaintiff.
The plaintiff left work that day and did not return.

At the time, the defendant had a policy that permitted
employees to “call out from their scheduled shift due to ill-
ness or to leave their shift if they became ill during the shift,
without being discharged from their employment.” A day
later the plaintiff met with the defendant’s Director of
Nursing to discuss the incident, only to be told that her
employment was terminated.

After a twelve-day trial, the jury returned a verdict for the
plaintiff, awarding her damages for the defendant’s viola-
tions of CONN. GEN. STAT. Section 46A-60(a)(7)(A)(E)(G).
The jury also awarded the plaintiff non-economic damages
for the defendant’s negligent infliction of emotional distress.
The court awarded her $43,560 in attorney’s fees.
On appeal, the defendant argued that the plaintiff could

not use the same evidence to support claimed violations of
the three subsections of Section 46a-60(a)(7) involved in the
case, and that independent evidence was required for each of
the three separate claims. The Appellate Court disagreed,
holding that a single incident can give rise to liability under
more than one subpart of Section 46a-60(a)(7). It observed
that nothing in the statute requires “independent evidence”
for each claim, and the evidence supported the jury’s findings
that the defendant violated all three subsections.

As far as the negligent infliction claim is concerned, the
court upheld the verdict using the Supreme Court’s Parsons43
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standard. In Parsons, the Supreme Court held that:
negligent infliction of emotional distress in the employment
context arises only where it is based upon unreasonable con-
duct of the defendant in the termination process.… The mere
termination of employment, even where it is wrongful is
therefore, not by itself, enough to sustain a claim for negli-
gence infliction of emotional distress. The mere act of fir-
ing an employee, even if wrongfully motivated, does not
transgress the bounds of socially tolerable behavior.44
The Appellate Court concluded in Davis that the evidence

supported the conclusion that the defendant’s conduct trans-
gressed the bounds of socially tolerable behavior.45

The Appellate Court had another noteworthy negligent
infliction case before it in Olsen v. Bristol-Burlington Health
District.46 The plaintiff there alleged in her complaint that
she was a school nurse who suffered from multiple sclerosis
and that the defendant-employer was aware of this. She fur-
ther alleged that as a result of this disease, she made several
nursing errors, including some that could have produced
severe effects on the health of students. She then alleged that
the defendant held a predisciplinary conference to determine
the discipline it would impose against her for her errors, that
the conference was conducted by one of the defendant’s
employees, a Ms. Checko, and that during the conference,
after hearing the plaintiff admit to her problems, Ms. Checko
wrongfully accused her of falsifying records, intentionally
violating the standard nursing practices and attempting to
cover up her errors. Ultimately, she was terminated based on
these false accusations. The plaintiff ultimately alleged that
Ms. Checko knew or should have known that accusing her of
willful employment-related misconduct in the course of ter-
minating her employment was likely to cause her severe
emotional distress and that the resulting emotional distress
was likely to be sufficiently severe to cause physical illness
or exacerbate her condition. She concluded by alleging that
she did in fact suffer severe emotional distress as a result of
Ms. Checko’s conduct during the termination process.
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The trial court granted the defendant’s motion to strike,
sustaining the defendant’s position that the Plaintiff had not
pled sufficient facts to establish that Ms. Checko should have
known that her actions would create an unreasonable risk of
emotional distress for the plaintiff that could cause her illness
or bodily harm. The court also upheld the defendant’s other
legal sufficiency challenge, agreeing that Ms. Checko’s
actions were not extreme or outrageous.

In reversing the trial court, the Appellate Court first deter-
mined that the plaintiff had pled sufficient facts to support
her negligent infliction claim, since she alleged that Ms.
Checko was aware of her condition, that she had admitted to
Ms. Checko that her condition prevented her from perform-
ing her nursing duties, and that Ms. Checko still accused of
her willful conduct.

The Appellate Court next decided that the trial court was
wrong in striking the complaint for failure to allege “extreme
and outrageous” conduct, since this is a requirement in inten-
tional infliction cases, not those where the claim is negligent
infliction. The Appellate Court stated that, while an inten-
tional infliction of emotional distress claim requires that a
defendant’s conduct be extreme or outrageous, this standard
does not apply to a claim of negligent infliction of emotion-
al distress, which requires the defendant to have foreseen that
emotional distress created in the termination process was
likely to occur.

Note: The Supreme Court has granted certification
in this case limited to the issue of whether the Appellate
Court applied the correct legal standard to negligent
infliction claims.

VIII. SELECTED SIGNIFICANT SUPERIOR COURT DECISIONS

A. Wage And Hour Cases
InMangiofico v. McKelvey,47 the court held that severance

pay does not constitute wages under Section 31-72 of the
Connecticut General Statutes; however, bonus pay does.
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After the Weathervane retail store chain went bankrupt, some
of its former employees sued investors in the company,
Weathervane and several of its officers, for not paying
allegedly promised severance and bonuses. The plaintiffs
alleged that the individual defendants authorized and induced
them to work based on a promise that they would be paid sev-
erance and a specific bonus if they continued to work past the
closure of the Weathervane’s distribution warehouse.

On the severance pay issue, the court acknowledged that
no appellate court in Connecticut had squarely addressed the
issue of whether severance pay constitutes a wage under
Section 31-72. In McGowan v. Administrator,48 the
Connecticut Supreme Court had determined that since
“wages cease when employment does, severance pay cannot
be considered wages” under Section 31-222(b). The court
also agreed with a general district court decision that
explained that Connecticut’s wage statute “provides an
extraordinary remedy, is concerned with timely payment of
wages and was enacted to discourage unilateral withholding
of wages by an employer.”49 Since severance pay is not com-
pensation for labor or services rendered by an employee, the
court held that it did not constitute wages for purposes of
Section 31-72.

However, the court held that bonus pay does equate to a
wage under the Connecticut wage statute because the plain-
tiff alleged a connection between additional work performed
and the promise of a bonus. “When a bonus is earned in
exchange for additional services, it qualifies as wages under
§ 31-71(a).”50

In State of Connecticut Department of Labor v. Lawrence
Brunoli, Inc.,51 the court held that the statute of limitations
for wage claims does not apply to the state. The statute of
limitations for a wage claim is two years unless a willful vio-
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lation occurs, and then the period is three years. CONN. GEN.
STAT. §52-596. In this case, the court held that since the
statute is silent as to whether the state is bound by the limita-
tions period it establishes, the statute of limitations for wage
claims does not apply to claims brought by the state of
Connecticut. Query then what employers will do after per-
sonnel records are destroyed and the DOL brings a wage
claim some four years after the employee worked?
B. Discrimination Cases

In Majewski v. Bridgeport Board of Education,52 although
the plaintiff’s hostile sexual work environment claim sur-
vived a statute of limitation challenge, it could not survive a
legal challenge due to the plaintiff’s failure to report the
allegedly discriminatory conduct to the defendant.
Majewski is a very thoroughly analyzed sexual harass-

ment case in which the school teacher plaintiff alleged that
her principal created a hostile work environment by making
advances toward her over a period of time and then retaliat-
ed against her until the she voluntarily transferred to another
school. The defendant argued that the plaintiff’s claims were
untimely. The plaintiff countered that the “continuing viola-
tion” doctrine allowed the court to retain jurisdiction over her
allegations. The court agreed with the plaintiff, finding that
in the context of a hostile work environment claim, because
its “very nature involves repeated conduct, the unlawful
employment practice cannot be said to occur on any particu-
lar day.”53 Hostile environment claims are based on “the
cumulative affect of individual acts” and not any single dis-
crete act. Therefore, the court held that the plaintiff’s claims
survived the defendant’s untimeliness challenge.

However, the plaintiff’s claim could not survive her fail-
ure to complain to the Board of Education regarding the prin-
cipal’s conduct or to take advantage of any other preventive
or corrective opportunities the employer provided. Her fail-
ure to do so resulted in her inability to establish that the
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employer knew or should have known of the harassment and
failed to take prompt remedial action. The lack of these alle-
gations required dismissal of the plaintiff’s sexual hostile
work environment claim. The court also struck the plaintiff’s
retaliation claim because she failed sufficiently to allege a
materially adverse change in working conditions as a result
of her suffering hostile treatment or discrimination. Finally,
the court struck her intentional infliction of emotional dis-
tress claims finding that as a matter of law the plaintiff’s alle-
gations were insufficient to satisfy the “extreme and outra-
geous conduct element.”
C. Uniform Trade Secrets Act Cases

In Priority Care, Inc. v. Gentiva Health Services, Inc.,54
the court held that no violation of CUTSA occurred where
the identity of the former employer’s customers was readily
ascertainable through ordinary business channels, including
case managers and/or doctors.
Priority Care presented two interesting questions for the

court. First, could the employer bind the defendant employ-
ees to a restrictive covenant contained in an employee hand-
book? Second, did the defendants misappropriate trade
secrets when they went to work for the defendant-employer
and solicited the plaintiff’s clients – home care patients
whom the defendant-employees serviced.

The corporate parties in the case were competitive home
healthcare companies, both providing an array of home
health care services. The individual defendants were regis-
tered nurses who left to join Gentiva which provided the
same home healthcare services to the same patients. The
nurses had signed Priority Care’s employee handbook which
contained a nondisclosure/confidentiality provision and a
nonsolicitation covenant that prohibited them from soliciting
the plaintiff’s “nurses or home health care aides.” The plain-
tiff sued to enjoin the Defendants from “further exploiting
and misappropriating (its) confidential information and from
soliciting its clients." (It is unclear from the court’s discus-
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sion why the court did not simply hold that the covenant not
to solicit nurses or aides was not applicable to the solicitation
of patients.)

The court held that the handbook was not a binding con-
tract because its own disclaimer provided that “this handbook
is neither a contract of employment nor a legal document.”
Thus, the employer could not claim that the handbook con-
tractually bound the former employees in some fashion when
it had disclaimed all contractual obligations. Secondly, the
court stated that the plaintiff’s “customer lists” were “on the
periphery of the law of trade secrets and unfair competition
here.” Since the customers’ names and identities were readily
ascertainable through ordinary business channels or refer-
ence resources and the patients’ own doctors, who were
responsible for their transfer from Priority Care to Gentiva and
knew who the patients were, the information was not a pro-
tectable trade secret.
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SIGNIFICANT TORT DEVELOPMENTS IN 2005
BY JAMES E. WILDES

This past year included significant case law develop-
ment as well as important statutory changes in the tort area.
The focus of the article is on substantive and procedural
developments that directly or indirectly relate to tort law. The
amount of material necessarily requires that some cases or
developments be omitted or only briefly discussed.

I. APPORTIONMENT OF LIABILITY
The Appellate Court in Alfano v. Randy’s Wooster Street

Pizza Shop II, Inc.1 attempted to unscramble a procedurally
complicated appeal. The plaintiff brought a claim for injuries
after falling on a handicapped ramp while outside of a restau-
rant owned by one defendant and leased to the other defen-
dant.2 The defendant landlord moved for directed verdict and
the trial court instructed the jury that the plaintiff had failed
to prove her claim against the landlord, but that the jury could
still apportion liability as to the landlord.3 The jury returned
a plaintiff’s verdict and apportioned 50 percent liability to the
plaintiff, 10 percent to the tenant and 40 percent to the land-
lord.4 The plaintiff filed a motion to set aside the directed
verdict for the landlord arguing that she had made out a case
against the landlord, and, in the alternative, that the landlord
should not have been included on the verdict form for the
purposes of apportionment of liability.5 The trial court grant-
ed the motion to set aside and the Appellate Court reversed,
holding that the plaintiff had failed to plead or prove that the
landlord was in control or possession of the premises at the
time of the accident.6 The Court also found that the jury
should have been permitted to apportion liability as to the
landlord since it was consistent with Section 52-572h of the
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CONN. GEN. STAT., Connecticut’s apportionment statute,
which assured that the tenant would be obligated to the plain-
tiff only for the portion of her damages commensurate with
its level of culpability.7 Query whether a defendant who has
no liability to the plaintiff, nonetheless should be included on
the verdict form for purposes of apportionment.

II. COLLATERAL SOURCES
In Hassett v. City of New Haven,8 the plaintiff, a police

officer with the defendant, sought uninsured motorist dam-
ages after being injured while in the course of his duty. The
parties stipulated at the courtside trial that the plaintiff
incurred medical bills in the amount of $4,130.50 and
$4,265.16 in lost wages and overtime, and, based upon these
specials, the court awarded $6000 in noneconomic damages.9
The plaintiff through his employment received $3,009.03 for
his medical bills, with the remaining bills being forgiven by
his health care provider, and $3,300.99 in reimbursement of
his lost wages and overtime.10 The first issue was whether
the forgiven bills should have been treated as a collateral
source under Section 52-225b of the CONN. GEN. STAT.,
which the court resolved by assuming that forgiven bills are
deemed payments to the claimant.11 The court then looked to
Section 52-225b, which defines a payment as a collateral
source only if it was made by or pursuant to any health, sick-
ness, or automobile accident insurance; or pursuant to any
contract or agreement of any group, organization, partnership
or corporation, to pay, provide, or reimburse medical costs.12
The court found that as the forgiven bills were a result of a
voluntary act, the forgiven bills did not qualify as a collater-
al source under Section 52-225b.13 The second issue before
the court addressed whether amounts paid pursuant to wage
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continuation plans are to be treated as collateral sources
under Section 52-225b.14 The court reviewed the legislative
history and concluded that it would be inappropriate to treat
the amounts received by the plaintiff from his employer to
reimburse him for lost wages and overtime as collateral
sources.15

III. DAMAGES

The case by case analysis set forth by the Supreme Court
in Wichers v. Hatch16 to determine the adequacy of a jury
award, as a matter of law, has continued to engender, as one
would expect, an abundance of decisional law.

In Smith v. Lefebre17 the jury returned a verdict for eco-
nomic damages only and the defendant declined to accept a
court ordered additur. The defendant appealed the trial
court’s setting aside the verdict and the Appellate Court
reversed and ordered that the verdict be reinstated.18 The
Court noted that there was conflicting evidence with respect
to damages; namely, it was a low speed impact when the
plaintiff’s airbags did not deploy, the plaintiff did not miss
any appreciable amount of time from work, although the
plaintiff claimed that she selected a treater out of a phone
book, there was evidence that her attorney recommended the
treater, and it was disputed as to whether the plaintiff would
need surgery and whether she had a bulging or herniated
disk.19 The Court noted that the evidence was sufficient to
allow for reasonable differences of opinion, and, although the
trial court may have come to a different conclusion, the ver-
dict had to stand.20

In Fileccia v. Nationwide Property and Casualty
Insurance Company,21 the Appellate Court came to a differ-
ent conclusion than in Smith v. Lefebre by finding that the
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jury verdict of economic damages only was inadequate as a
matter of law. The plaintiff sustained personal injuries in a
motor vehicle accident and, after exhausting the tortfeasor’s
insurance coverage, made an underinsured motorist claim
against the defendant.22 The Court noted that the plaintiff did
not have a pre-existing condition, although he did have two
subsequent injuries, and that the jury award was internally
inconsistent since the jury awarded economic damages for
treatment and medications to alleviate pain, yet did not award
noneconomic damages.23 Interestingly, the Court in a foot-
note acknowledged its recent decision in Smith v. Lefebre24
and stated that, under the case-by-case framework required
by Wichers v. Hatch,25 the case before it was distinguishable
and the correct result was reached in each decision.26

The Appellate Court in Turner v. Pascarelli27 upheld a
verdict awarding medical bills of $3923.77 and only $400 in
noneconomic damages. The Court noted that the jury could
reasonably have decided that the plaintiff’s backache caused
him pain that was variable and intermittent, that he may have
contributed to his problem by failing to follow a recommen-
dation for more therapy, and that a prior accident may have
cast a sufficient shadow over the subject accident to raise a
reasonable doubt about the cause of the back injury.28 The
Court held that the trial court, which had ordered an additur
of $3000, abused its discretion.29

In Right v. Breen30 the defendant admitted liability at trial
and the trial court provided only a plaintiff’s verdict form for
the jury to execute. The jury returned a plaintiff’s verdict, but
with no economic or noneconomic damages. The trial court
granted the plaintiff’s motion to set aside the verdict and for
an additur, and awarded $1 in nominal damages, as well as
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costs to the plaintiff pursuant to Section 52-257 of the
General Statutes.31 The Appellate Court believed that both a
plaintiff’s and a defendant’s verdict form should have been
submitted to the jury, however, the Court stated that it was
bound by the Supreme Court decisions of Riccio v. Abate32
and Keller v. Carone,33 which held that, when a technical
injury has occurred, the plaintiff is entitled to at least nomi-
nal damages.34 With respect to the award of costs, the Court
stated that the amount of damages was insignificant since the
plaintiff was the prevailing party and, as such, he was entitled
to costs under Section 52-257.35

In Gregorio v. Borough of Naugatuck,36 the Appellate
Court sustained a verdict for the plaintiffs who sued the
defendants in private nuisance for the diminution in the value
of their home. The defendants’ pump station had caused a
backflow of effluent into the plaintiffs’ home.37 The plaintiff
Robert Gregorio testified that, in his opinion, without the raw
sewage overflow every year or two his house was worth
$235,000, but, with the flooding of sewage, the house was
worthless.38 He further testified that his opinion was based
on the price of a house that sold next door and in the neigh-
borhood.39 The Court held that homeowners are permitted to
testify as to the diminution in value and fair market value of
their property.40

IV. DEFAMATION

In Chadha v. Charlotte Hungerford Hospital,41 the
Supreme Court addressed whether the common law rule that
statements made in the course of judicial and quasi-judicial
proceedings are absolutely privileged was abrogated by
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Sections 19a-17b(b) and 19a-20 of the CONN. GEN. STAT. The
plaintiff, a physician, sued the named defendant for submit-
ting an allegedly false report to a national physician data
bank, and also sued three physicians for allegedly making
malicious and defamatory statements about the plaintiff to
the medical examining board of the Department of Health.42
The latter three defendants submitted affidavits to the
Department of Health stating concerns about the plaintiff’s
ability to practice medicine safely in conjunction with pro-
ceedings to suspend the plaintiff’s license to practice medi-
cine.43 The Court held that Sections 19a-17b and 19a-20 pro-
vided only qualified immunity because those provisions
expressly exempt conduct and statements that are motivated
by malice.44

The Appellate Court in Fuller v. Day Pub. Co.45 affirmed
the trial court’s granting of the defendants’ motion for sum-
mary judgment. The plaintiff sued the named defendant and
four of its employees in libel per se, invasion of privacy, neg-
ligent infliction of emotional distress, intentional infliction of
emotional distress, and for violations of the Connecticut
Unfair Trade Practices Act.46 All of the claims were
premised on the publication of articles in a newspaper, which
covered the plaintiff’s conviction in a criminal trial of
attempting to commit assaults. The plaintiff claimed that she
was inaccurately depicted as mentally ill and dangerous in
those articles.47 The Court held that its review of the evi-
dence, and the newspaper articles, permitted no reasonable
conclusion other than that the publications constituted fair
and accurate reporting and commentary related to the plain-
tiff’s criminal trial, and, accordingly, the defendants acted
under a qualified privilege and were immune from liability.48

A primary issue in Gambardella v. Apple Health Care,
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Inc.49 was whether the trial court improperly concluded that
the plaintiff failed to prove a prima facie case for defamation
in an action tried to the court. The Appellate Court observed
that evidence of the plaintiff being accused of theft by a super-
visor at her job and of it being communicated to other employ-
ees within the corporation was enough to satisfy the intracor-
porate publication doctrine.50 The Court also stated that an
accusation that the plaintiff engaged in theft was defamation
per se and, under such circumstances, she did not need to
prove damages.51 The Court reversed the trial court’s dis-
missal of the action since the plaintiff had made out a prima
facie case.52 The plaintiff made an additional claim for wrong-
ful termination of employment and the trial court also dis-
missed that claim for failure to make out a prima facie case.53
The Appellate Court affirmed the latter dismissal since a
wrongful discharge action under the public policy exception is
reserved for circumstances in which the defendant discharges
the employee for a reason in violation of a statutory or consti-
tutional provision or in contravention of a judicially recog-
nized notion of public policy, and the plaintiff’s complaint and
evidence were devoid of any such violation.54

V. DEFECTIVE HIGHWAY

In Filippi v. Sullivan55 the issue was whether the notice
provided to the commissioner of transportation as required
by Section 13a-144 of the CONN. GEN. STAT., was patently
defective and, accordingly, insufficient as a matter of law.
The plaintiff claimed damages for the defendant’s failure to
post closure signs on a portion of Interstate 95 in East
Lyme.56 The plaintiff submitted a timely notice within ninety
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days of the accident and stated that the location of the acci-
dent was at a point located immediately after a graded blind
curve between two exits on the highway.57 The defendant, in
support of his motion to dismiss, submitted an affidavit stat-
ing that there was more than one curve in that portion of the
roadway and, therefore, the plaintiff’s notice was defective.58
The Supreme Court stated that the affidavit did not indicate
that there was more than one graded blind curve immediate-
ly prior to that area in the road and, under such circum-
stances, the notice was not necessarily too vague to permit
the commissioner to identify the location of the accident and
injury with reasonable certainty.59 The Court held that the
sufficiency of the notice with respect to the place of injury
was a question for the jury.60

In DeMatteo v. City of New Haven61 the plaintiff, a letter
carrier, tripped over a signpost protruding from the sidewalk
and brought a claim under Section 13a-149 of the CONN. GEN.
STAT., the municipal highway defect statute. After a plaintiff’s
verdict the defendant appealed, arguing that the trial court
improperly instructed the jury on constructive notice specifi-
cally, that the charge suggested that the defendant had a duty
to inspect the particular portion of the sidewalk at issue rather
than a duty to exercise reasonable inspection over the streets
and sidewalks as a whole.62 The Appellate Court agreed that
the charge was improper, but declined to reverse the trial court
since the defendant failed to establish that the charge was
harmful under the facts of the case.63

VI. DRAM SHOP AND ALCOHOL LIABILITY
The retroactivity of Craig v. Driscoll64 was squarely

addressed by the United States District Court in Deutsch v.
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Circa Bistro, LLC.65 In Deutsch the plaintiff, as guardian of
the estate of her son, alleged that her son was injured when
the vehicle in which he was a passenger struck an exit sign
and a tractor mower parked down an embankment of the
highway.66 The plaintiff brought an action against the defen-
dant claiming that the operator of the vehicle in which her
son was a passenger was intoxicated and that such intoxica-
tion was due to the defendant’s negligent service of alcohol.67
The defendant moved to dismiss the negligence claim since,
at the time of the accident, Connecticut did not recognize a
cause of action for negligent service of alcohol against a
restaurant or bar.68 The plaintiff argued that Craig, decided
subsequent to the date of the plaintiff’s accident, had retroac-
tive effect.69 The District Court stated that the majority of the
Superior Court judges had ruled that Craig was not retroac-
tive and that those courts had analyzed the issue of retroac-
tivity by referring to Ostrowski v. Avery70 in which a three
part test was discussed to determine whether a decision
would be applied prospectively only.71 The District Court
noted that it was unclear whether the Connecticut Supreme
Court had adopted the three part test, but it would nonethe-
less apply the test.72 The first question under the test was
whether the decision established a new principle of law, and
the District Court noted that the Craig decision clearly rec-
ognized for the first time that negligent service of alcohol
was actionable.73 The second part of the test addressed
whether the prospective application of the decision would
retard its objective. The District Court opined that it would,
as Craig rectified inconsistencies in the law and provided
injured parties full compensation.74 The last issue under the
test was whether the retroactive application would produce
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hardship. The District Court found in favor of the plaintiff on
this point by observing that the Craig decision itself failed to
discuss hardship to servers of alcohol as a consequence of its
decision.75 The District Court denied the motion to strike,
holding that Craig should be applied retroactively.76

In Hayes v. Caspers, Ltd.77 the plaintiff’s decedent, a
minor, died after consuming beer in the defendant’s tavern
and ingesting a substance named Invigorate that was provid-
ed to him by an adult patron in the tavern’s parking lot. The
primary issue was whether the trial court properly charged
the jury that, even if the tavern was negligent in serving alco-
hol to the minor, it could not be held legally responsible for
the minor’s death unless the jury found that the death was
reasonably foreseeable in light of what the tavern knew at the
time of the improper service.78 The jury found for the defen-
dant on this issue of common law negligence and the minor’s
estate appealed.79 The plaintiff contended that liability for
common law negligence involving service of alcohol to
minors did not require any proof of foreseeability at all since
it should be presumed.80 The Appellate Court affirmed, hold-
ing that liability for plying minors with alcohol is not uncon-
ditional and turns on reasonable foreseeability.81

VII. GOVERNMENTAL IMMUNITY

The imminent harm to an identifiable person exception to
qualified immunity was the subject of Prescott v. City of
Meriden.82 The issue was whether a parent attending his
child’s public school athletic event falls within the class of
foreseeable victims.83 The plaintiff slipped while descending
wet and muddy fiberglass bleachers leaving him totally dis-
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abled.84 The plaintiff named the school athletic director, the
parks and recreation director, the department of education
director, and the City of Meriden pursuant to Section 7-465
of the CONN. GEN. STAT.85 The Supreme Court reiterated that
a municipal employee has a qualified immunity when per-
forming a governmental or discretionary duty and the plain-
tiff conceded that the alleged negligent conduct was discre-
tionary in nature.86 The Court, concluding that the plaintiff
did not fall within the imminent harm to an identifiable per-
son exception, stressed that the plaintiff’s presence at the
game was purely voluntary, and found that the plaintiff was
entitled to no special consideration of care from school offi-
cials, and, if all spectators at a public event constituted a class
of foreseeable victims, the exception would be so broad as to
swallow the rule.87

In Martel v. Metropolitan District Commission,88 the
plaintiff was injured while mountain biking on an unpaved
dirt trail owned by the named defendant which was a politi-
cal subdivision of the State of Connecticut chartered for the
purpose of supplying water and managing waste. The plain-
tiff sued the defendant Commission and several of its
employees for negligently maintaining the trail, negligently
designing the trail, and negligently failing to close the trail.89
The defendants moved for summary judgment on the basis
of governmental immunity and the trial court granted the
motion.90 The Supreme Court affirmed, holding that the
defendants’ allegedly negligent acts were discretionary in
nature since determining whether to supervise, inspect, main-
tain, and whether to close trails, all were duties that required
the exercise of judgment.91 The Court in its analysis inter-
preted Section 52-557n of the CONN. GEN. STAT., to abrogate
the common law rule that municipalities themselves were
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immune from liability.92 The Court continued by stating that
this section contained exceptions to the abrogation of gov-
ernmental immunity, including where the negligent acts or
omissions required the exercise of judgment or discretion.93
The parties assumed that this exception was identical to the
common law rule of immunity for discretionary acts, and the
Court assumed, without deciding, that the section codified
the common law.94 The Court also reviewed another portion
of the statute that imposes liability on a municipality if the
damages are caused by negligence in the performance of
functions from which a municipality derives a special corpo-
rate profit or pecuniary benefit.95 Once again the parties
assumed that this Section codified the common law abroga-
tion of governmental immunity for proprietary acts, and the
Court assumed, without deciding that the section codified the
common law.96 The Court stated that liability is only
imposed on a municipal entity where the alleged tortious
conduct is inextricably linked to a proprietary function, such
as the operation of a water utility for profit.97 The Court con-
cluded that the alleged negligent acts of the defendant in the
case before it were not proprietary in nature, since the
Commission did not use the trail area for any purpose con-
nected to its provision of water and waste management serv-
ices and derived no pecuniary gain from hunting and fishing
activities that occurred on the property.98

TheAppellate Court also addressed the identifiable person
subject to imminent harm exception in DeConti v.
McGlone.99 The plaintiff sustained injuries when a rotted tree
that was on property owned and maintained by the defendant
City of New Britain fell onto her vehicle as she was driv-
ing.100 The plaintiff sued the superintendent of parks of the
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municipality, the parks and recreation commission of the
municipality, and the municipality, and the defendants filed a
motion to strike the complaint based on the doctrine of gov-
ernmental immunity.101 The Appellate Court affirmed the
trial court’s granting of the motion to strike on the basis of
governmental immunity since the duty to inspect and care for
trees involved the exercise of judgment and discretion.102
The Court stated that the plaintiff failed to fall within the
only applicable exception to governmental immunity because
a person driving a vehicle who is hit by a tree is not an iden-
tifiable person.103

In Glorioso v. Police Dept.,104 the plaintiff’s decedent sud-
denly became ill and required emergency medical services.
The plaintiff claimed that her son’s death was due to the
defendants’ failure to respond promptly to 911 calls and pro-
vide effective medical care.105 The defendants, the Town of
Burlington, the Town of Farmington police department, and
the City of Bristol, moved for summary judgment maintaining
that the specifications of negligence were discretionary, and
not ministerial.106 The trial court granted the motion, holding
that the provision of emergency medical services to members
of the public is a discretionary act and the imminent harm to
an identifiable person exception did not apply since the dece-
dent was not identifiable and the harm was not imminent.107

In McCoy v. City of New Haven108 the plaintiff, who was
assaulted by a fellow employee, brought a two count com-
plaint; the first count alleged common law assault against the
plaintiff’s fellow employee, and the second count against the
plaintiff’s employer claimed that his employer affirmatively
condoned and fostered the conduct. The trial court granted the
defendant City’s motion to strike, agreeing with the City that
under Section 52-557n (a)(2)(A) of the CONN. GEN. STAT., a
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political subdivision of the state was immune from liability
for intentional acts committed by its employees.109 The plain-
tiff contended that the Workers’ Compensation Act provided
an exception to immunity for intentional torts.110 The
Appellate Court affirmed the granting of the motion to strike
stating that condoning an intentional act of an employee was
insufficient, since liability could only be imposed if the
employer directed or authorized the assault or if the assailant
could be identified as the alter ego of the corporation.111

The intentional tort of an invasion of privacy was at issue
in O’Connor v. Board of Education of Town of Wethers-
field.112 The plaintiff, a teacher employed by the defendant,
brought a multi-count complaint alleging, among other
claims, that the defendant violated her privacy. The defen-
dant interposed governmental immunity as a defense.113 The
trial court allowed the invasion of privacy claim to go to the
jury, but the Appellate Court held that the trial court should
have set aside the verdict for the plaintiff on the privacy
claim since the defendant was immune from intentional torts
under Section 52-557n (a)(2) of the CONN. GEN. STAT.114

In Gaudino v. Town of East Hartford115 the plaintiffs were
injured in a head-on collision caused by a high speed police
pursuit of an operator who had threatened to commit suicide
by driving into another vehicle. The plaintiff only brought
suit against the named defendant under Section 7-465 of the
CONN. GEN. STAT., and alleged that agents of the defendant
were negligent in their attempt to apprehend the suspect.116
The defendant filed a motion for summary judgment and the
trial court granted the motion stating that the plaintiff sued
only the municipality without bringing an action against the
employees of the municipality.117 The Appellate Court
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agreed with the trial court noting that an action may be
brought directly against a municipality pursuant to Section
52-557n of the CONN. GEN. STAT., but the plaintiff in the sub-
ject case clearly cited to Section 7-465.118 The Court further
stated that in order to rely upon Section 7-465 the plaintiff
must first allege in a separate count a common law action
against a municipal employee and then claim indemnification
from the municipality under Section 7-465.119

VIII. OFFERS OF JUDGMENT

The General Assembly passed legislation this past year
affecting Connecticut’s offer of judgment statutes found at
Sections 52-192a et seq. of the CONN. GEN. STAT. Public Act
05-275 makes some fairly significant changes to offer of
judgment practice in Connecticut. Indeed, the name of the
procedure has been changed from offer of judgment to offer
of compromise. This is more than a mere change in nomen-
clature since neither the plaintiff nor the defendant will have
to accept a judgment in order to resolve a suit. If an offer of
compromise is accepted the case will be withdrawn. This
may, in fact, promote more settlements since some defen-
dants are reluctant to accept a judgment, which becomes part
of the court file.

The Act also affects the timing of filing an offer of com-
promise. The plaintiff must now wait until 180 days from the
date of service on the defendant before an offer may be filed.
The defendant under the new scheme must accept the offer
within 30 days, rather than 60 days under the offer of judg-
ment statute. With respect to the defendant’s offer of com-
promise served upon the plaintiff, the plaintiff now has 60
days to accept in contrast to the 10 days the plaintiff previ-
ously had.

In addition, the rate used to calculate interest on the plain-
tiff’s offer has decreased from twelve percent to eight per-
cent.

The Act also makes changes in the medical malpractice
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area, but those changes will be discussed under the profes-
sional liability section of this article.

The effective date of the Act may become an issue of dis-
pute. The Act states that it is effective October 1, 2005 and
that it is applicable to actions accruing on or after that date.
Accruing has been defined as “to arrive; to commence; to
come into existence; to become a present enforceable
demand.”120 Although it seems clear enough that the date of
filing an action is not determinative as to whether Public Act
05-275 applies, there potentially may be some disagreement
as to when an action actually accrues.

IX. PREMISES LIABILITY
The Supreme Court in Monk v. Temple George Associates,

LLC121 reversed the Appellate Court which had affirmed the
trial court’s granting of the defendants’ motion for summary
judgment. The trial court had based its order on the ground
that it was inconsistent with public policy to impose on park-
ing lot owners and managers a duty of care to business invi-
tees who are attacked intentionally by assailants with whom
the invitees are acquainted. The plaintiff was attacked by her
husband’s former girlfriend with whom the plaintiff was
acquainted.122 The defendants’ arguments were largely based
on the nature of the relationship between the plaintiff and her
attacker and that the act was not a random one.123 The Court
stated that the imposition of duty is not dependent on the
existence or nonexistence of a relationship between an
attacker and her victim, but on the nature of the relationship
between a plaintiff and a defendant.124 The Court further stat-
ed that the lack of a prior similar incident on the defen-
dants’ premises, although significant to foreseeability, was
not dispositive.125 The Court noted that the plaintiff pro-
duced ample evidence of crimes in the immediate vicinity to
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suggest that such a criminal act in the defendants’ parking lot
was foreseeable, and, therefore, the defendants owed the
plaintiff a duty of reasonable care.126

X. PRODUCT LIABILITY
In Zbras v. St. Vincent’s Medical Center,127 the plaintiff

brought a product liability claim against the named defendant
after undergoing surgery and alleged that the devices used in
the surgery were not approved for the procedure. The trial
court granted the defendant’s motion for summary judgment
concluding that the defendant was not engaged in the busi-
ness of selling equipment utilized in operative procedures.128
The Appellate Court affirmed stating that once a particular
transaction is designated a “service” rather than a “sale” of a
“product,” it is outside the scope of the product liability
statute and the transaction of surgery was a “service” and not
a “sale” of a “product.”129

The plaintiff in Smith v. Dynamic Cooking Systems,
Inc.130 was injured when flames shot out of a range she was
using. The plaintiff sued the manufacturer of the range, the
seller of the range, and the installer of the range under the
Connecticut Product Liability Act, Section 52-572m et seq.
of the CONN. GEN. STAT.131 The manufacturer and the seller
impleaded the alleged repairer of the range for indemnifica-
tion alleging that this party failed to service, maintain, repair,
install, and inspect the range.132 The plaintiff amended her
complaint to make a direct claim against the third party
defendant repairer.133 The third party defendant moved to
strike the third party complaint arguing that, under Kyrtatas
v. Shop & Shop, Inc.,134 a claim for common law indemnifi-
cation is barred where all the parties are direct defendants
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because to allow otherwise would be inconsistent with the
comparative responsibility sections of the Product Liability
Act.135 The third party plaintiffs maintained that the case
was controlled by Malerba v. Cessna Aircraft Co.136 where
a claim for indemnification was allowed since the indemnitor
was only a third party defendant and not a direct defen-
dant.137 The court granted the motion to strike in the case
before it finding that the case was aligned with Kyrtatas inas-
much as all parties were direct defendants in the product lia-
bility action.138

XI. PROFESSIONAL LIABILITY
In Margolin v. Kleban and Samor, P.C.,139 the plaintiff

alleged that the defendants negligently failed to obtain a pre-
judgment remedy in the underlying suit, thereby leaving the
plaintiff unable to collect the default judgment that he even-
tually obtained after changing attorneys. The defendants
appealed from the judgment against them arguing that the
plaintiff failed to prove sufficiently the existence and amount
of the default judgment in the underlying action, and that,
therefore, the plaintiff could not prevail in the legal malprac-
tice action.140 The plaintiff testified that the damage award in
the default action was the exact amount requested in the com-
plaint, which was admitted into evidence as a full exhibit.141
The Supreme Court stated that the failure to introduce a tran-
script of the hearing in damages or a certified copy of the
judgment did not render the evidence insufficient since evi-
dence is not insufficient merely because other evidence may
have proved the fact in question with greater specificity.142

The Supreme Court in Carrubba v. Moskowitz143
addressed the issue of whether the plaintiff father, as next
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friend of his minor son, had standing to bring a legal mal-
practice claim against the defendant attorney, who was
appointed by the trial court to represent the minor plaintiff in
a prior marital dissolution action. The Court held that,
because the plaintiff’s interests were adverse to those of his
minor son, he lacked standing to bring an action on behalf of
his son as his next friend.144 The Court remarked that parents
involved in custody cases lack the necessary professional and
emotional judgment to further the best interests of their chil-
dren since the parents’ judgment may be clouded with emo-
tion and prejudice due to the estrangement of the parents.145

The sole issue presented in Distefano v. Milardo146 was
whether the trial court properly instructed the jury that no
attorney-client relationship existed between the named
defendant and the plaintiff’s son. The plaintiff, who had sev-
eral hospitalizations for alcoholism and related symptoms,
had retained the named defendant to draft various instru-
ments, including a will, a power of attorney, a living will, and
a trust agreement naming her son as the trustee.147 The plain-
tiff later revoked the trust agreement and filed a four count
complaint alleging various causes of action, including breach
of fiduciary duty.148 Specifically, the plaintiff asserted that
there was an attorney-client relationship between the named
defendant and her son that created a conflict of interest.149
The plaintiff claimed that the named defendant prepared a
draft of an involuntary conservatorship without authorization
from her.150 The named defendant testified that the plaintiff’s
son requested that he complete a voluntary conservatorship
form for the son to be designated as the conservator since the
plaintiff’s alcoholism had become worse, but he advised the
son that he could not do so until he discussed the matter with
the plaintiff.151 After the plaintiff advised that she did not
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want a voluntary conservatorship, the defendant informed the
plaintiff’s son that he could not assist him as he represented
the plaintiff.152 The plaintiff’s son retained counsel and filed
an application for an involuntary conservatorship.153 The
named defendant’s file did contain an application for an
involuntary conservatorship, but, according to the defendant,
he had asked that his office prepare a voluntary conservator-
ship.154 The Supreme Court found no error in the trial court’s
charge since the connection between the plaintiff’s son and
the draft of the involuntary conservatorship in the defen-
dant’s file was attenuated and speculative.155

In Gurski v. Rosenblum and Filan, LLC,156 the issue was
whether a client may assign a legal malpractice claim or the
proceeds from such a claim to the client’s adversary in the
underlying litigation. The Supreme Court held that an assign-
ment of a legal malpractice claim or the proceeds of such a
claim to an adversary in the same litigation that gave rise to
the alleged malpractice is against public policy and thereby
unenforceable.157
DeLeo v. Nusbaum158 returned to the Supreme Court after

the trial court in the case on remand directed a verdict for the
named defendant attorney and his law firm. The plaintiff had
commenced the legal malpractice claim on June 27, 1996.159
The case was remanded on the issue of whether the plaintiff
had known of the defendants’ alleged malpractice.160 The
Court affirmed the trial court’s determination that the jury
could reasonably only find that the plaintiff had knowledge
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of the named defendant’s alleged legal malpractice when he
sent a letter to his wife on June 22, 1993 accusing her attor-
ney, and his own, of malpractice and billing fraud.161 The
Court agreed with the trial court that the plaintiff failed to
commence her action within three years of knowing of the
alleged malpractice.162

In Anderson v. Schoenhorn,163 a pro se plaintiff brought a
claim alleging that the named defendant and his firm com-
mitted malpractice in handling his habeas petition. The plain-
tiff appealed the trial court’s granting of the defendants’
motion for summary judgment for failing to provide expert
testimony as to the standard of care and breach thereof.164
The plaintiff disclosed as experts his former attorneys, the
expert in the underlying habeas case, the statewide bar coun-
sel, and counsel for the local grievance panel.165 The defen-
dants in support of their motion submitted their own affi-
davits, which did not provide the plaintiff with the applicable
standard of care, as well as affidavits from the plaintiff’s
other purported experts, each of which stated that they had
not been asked to be an expert, had no intention of doing so,
and could not provide the expert testimony sought.166 The
Appellate Court affirmed, concluding that the plaintiff could
not provide the expert testimony necessary to prove his
case.167

In Glaser v. Pullman and Comley, LLC,168 the Appellate
Court affirmed the trial court’s granting of the defendants’
motion in limine to preclude the testimony of an expert wit-
ness disclosed by the plaintiffs in a legal malpractice action.
The plaintiffs retained the defendants to represent them in
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conjunction with the purchase of commercial real estate.169
The plaintiffs alleged that the defendants had not adequately
alerted them to the existence and contents of reports, which
showed an isolated area of lead contamination, thus causing
their lender to withdraw its conditional commitment to pro-
vide financing.170 The Appellate Court found no error in pre-
cluding the plaintiffs’ expert since the witness was not
licensed in Connecticut, he conceded that he did not know
whether Connecticut law differed from the law of other states
where he practiced, he testified that his opinion was not
based on Connecticut law at all, but on “national standards,”
and he admitted that he had been involved with five or fewer
real estate transactions in Connecticut and in each case he
had retained local counsel for advice.171

The medical malpractice case of Boone v. William W.
Backus Hospital172 presented a plethora of issues to the
Supreme Court. The trial court granted the defendant’s
motion for summary judgment by determining that the plain-
tiff’s claims were, in fact, claims alleging medical malprac-
tice, and, accordingly, the plaintiff was required to present
expert testimony to establish proximate cause.173 The
wrongful death action alleged a failure to treat the four year
old decedent, or to readmit him, and negligence in the defen-
dant’s initial administration of the medication Rocephin.174
The Court concluded that the prescription of medication to a
patient is inherently of a specialized medical nature because
only licensed health care professionals may do so and since
it involves medical judgment.175 The Court further conclud-
ed that the plaintiff’s claims of negligent and reckless admin-
istration of Rocephin sounded in medical malpractice.176
The Court also agreed with the defendant that the decision by
emergency personnel concerning whether a patient’s adverse

160 CONNECTICUT BAR JOURNAL [Vol. 80

169 Id. at 617-18.
170 Id. at 618.
171 Id. at 629-30.
172 272 Conn. 551, 864 A. 2d 1 (2005).
173 Id. at 553.
174 Id. at 559.
175 Id. at 563-64.
176 Id. at 564.



reaction to prescription medication requires further treatment
or readmission is of a specialized medical nature and requires
the exercise of medical judgment. Consequently, the plain-
tiff’s claim that the defendant negligently or recklessly
refused to treat or to readmit the decedent sounded in med-
ical malpractice.177 The Court rejected the plaintiff’s argu-
ment that the defendant’s conduct was grossly negligent,
which, had it been so, would have relieved the plaintiff from
the necessity of presenting expert testimony.178 The Court
distinguished the facts of the case before it from instances
where expert testimony was excused; for example, where a
needle was found in patient after a hernia operation, where a
patient sustained lacerations to the leg from the removal of a
cast, and where a piece of a surgical instrument was left in
the patient after a nose operation.179

The plaintiff’s malpractice claims in Boone also relied, in
part, upon a theory of “lost chance” or “lost opportunity,” in
that the plaintiff alleged that the defendant’s failure to treat or
readmit the decedent in a timely manner reduced the likeli-
hood of his chance of survival or successful treatment.180
The Court iterated that, in order to prevail on a lost chance
claim, the plaintiff must prove: first, that prior to the defen-
dant’s alleged negligence, the decedent had a chance of sur-
vival of at least 51 percent; and second, that the decedent had
a decreased chance of successful treatment and that the
decreased chance more likely than not resulted from the
defendant’s negligence.181 The Court stated that the plaintiff
failed to present any expert evidence in support of a lost
chance claim.182 The Court next rejected the plaintiff’s con-
tention that the doctrine of res ipsa loquitur was applica-
ble.183 The Court found that the doctrine did not apply since
a patient may have an adverse reaction to prescription med-
ication in the absence of negligence of a doctor or hospital in
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administering the drug, and the doctrine only applies when
the situation or condition causing the injury is such that in the
ordinary course of events, no injury would have occurred
unless there was negligence.184

In Carrano v. Yale-New Haven Hospital,185 the defendants
appealed a ruling by the trial court which increased, sua
sponte, the number of peremptory challenges allowed the two
plaintiffs in order to equalize her number of challenges with
that of several defendants. The plaintiff’s decedent was
admitted to the defendant hospital to treat a necrotic finger
and for a colonoscopy to determine whether, and to what
extent, surgery would be an appropriate next step in treating
his Crohn’s disease.186 The decedent underwent treatment
and was released, but died the next morning.187 Prior to jury
selection the trial court, in order to “level the playing field”,
increased the number of peremptory challenges of the plain-
tiffs from eight to twenty since there were five defendants
who claimed lack of a unity of interest.188 The plaintiffs
exercised 15 of their 20 challenges and ultimately obtained a
verdict against three defendants for approximately $3.4 mil-
lion in damages.189 The Appellate Court distinguished civil
cases from criminal cases, where an equal number of chal-
lenges for the state and the defendant is required, and stated
that the number of peremptory challenges is prescribed by
Sections 51-241 and 51-243(a) of the CONN. GEN. STAT.190
The Court held that the defendants suffered harm since, if
each side had the appropriate number of challenges, a whol-
ly different group of jurors may have been empanelled.191

In Juchniewicz v. Bridgeport Hospital192 the plaintiff
brought suit against the named defendant and a physician for
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medical malpractice after the plaintiff’s decedent died from an
untreated bacterial infection that caused her to suffer toxic
shock syndrome. The plaintiff appealed after the jury returned
a defendant’s verdict for the physician, arguing that the trial
court failed to instruct the jury that the plaintiff was entitled to
a presumption that the decedent was acting in the exercise of
reasonable care pursuant to Section 52-114 of the CONN. GEN.
STAT.193 The Appellate Court noted that a presumption of rea-
sonable care is proper for the jury only when the defendant
pleads comparative negligence as a defense, and, because the
defendant physician did not affirmatively plead such a
defense, the trial court properly denied the plaintiff’s request
to charge.194 The plaintiff additionally argued that the trial
court failed to require the defendant physician to amend his
answer to plead comparative negligence and failed to charge
the jury on comparative negligence.195 The defendant main-
tained in his defense that he acted reasonably under the cir-
cumstances presented to him and that the circumstances con-
sisted, for the most part, of a series of telephone conversations
between himself and the plaintiff’s decedent during which she
made certain inaccurate and incomplete representations to
him regarding her symptoms and history of treatment.196 The
Appellate Court rejected the plaintiff’s suggestion that the
defendant improperly argued that the decedent failed to seek
proper medical attention, and failed to advise her health care
providers and the defendant physician, and that her chills
were so severe that they constituted rigors.197 The Court con-
cluded that the defendant physician properly used the evi-
dence in support of his position that, on the basis of the rep-
resentations of the decedent, he acted in accordance with the
applicable standard of care.198
Duffy v.Flagg199 involved a claim of lack of informed con-
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sent. The plaintiff sought obstetrical treatment with the
defendants and, during discussions with the named defendant
physician, the plaintiff inquired about the defendant’s prior
experience with a procedure known as vaginal birth after
caesarean section (VBAC).200 The plaintiff alleged that the
named defendant gave an incomplete and misleading
response to the plaintiff’s inquiry, in that, although the defen-
dant stated that she had one prior complication, she neglect-
ed to mention that the complication resulted in an infant’s
death.201 The trial court granted the defendants’ motion in
limine to preclude evidence of the prior complication or the
existence of a prior lawsuit against the named defendant
since the evidence was not relevant and its prejudicial effect
outweighed its probative value.202 The Appellate Court
found error since the jury might have concluded that the lay
standard for informed consent required the named defendant
to respond to the plaintiff’s questions regarding her prior
experience with the subject procedure completely and accu-
rately.203

The plaintiff in Cavallaro v. Hospital of Saint Raphael204
appealed from the rendering of summary judgment in favor
of the defendants based on the plaintiff’s failure to disclose
an expert on causation. The plaintiff alleged that the blood
transfusion administered to her decedent after bilateral knee
replacement resulted in a reaction to the transfusion and that
the defendants’ negligence in failing to monitor or treat that
reaction led to injuries and ultimately death.205 The plaintiff
opposed the defendants’ motion for summary judgment,
arguing that the trial court should have considered certain
notations found in the decedent’s hospital records in lieu of
expert testimony.206 The Appellate Court affirmed the trial
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court’s conclusion that the references should not have been
considered since neither the records, nor any evidence, indi-
cated that the persons who made the notations were qualified
to give expert testimony regarding causation.207

Cousins v. Nelson208 involved an appeal by the plaintiff
after the jury returned a defendants’ verdict and the trial court
entered judgment thereon. The plaintiff alleged that certain
medical procedures performed by the defendant violated the
applicable standard of care because they were not warranted
or indicated by the plaintiff’s history.209 The plaintiff chal-
lenged several evidentiary rulings, including whether she
should have been permitted to cross examine the defendants’
expert regarding his previous and simultaneous service as the
defendants’ expert in unrelated malpractice cases.210 The
Appellate Court affirmed the preclusion of such cross exam-
ination since it was unduly prejudicial to refer to other mal-
practice claims and could not have revealed any potential
personal stake on the part of the expert in the outcome of the
trial.211

The legislature also stepped into the medical malpractice
area. Some of these statutory changes will be highlighted in
this article; however, a detailed analysis is beyond the scope
of this review. Public Act 05-275 changed the offer of judg-
ment rules in Connecticut and also added some changes in
the medical malpractice area. In a medical malpractice case,
the offer shall state, with specificity, all damages then known
to the plaintiff, and, at least sixty days prior to filing an offer,
the plaintiff must provide to the defendant an authorization to
disclose medical records. The plaintiff must also disclose any
and all experts who will testify as to the standard of care.

Public Act 05-275 also changes Section 52-190a of the
CONN. GEN. STAT., which requires a good faith certificate
before filing a medical malpractice action. The Act now
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requires a good faith certificate even when a defendant adds
a health care provider for apportionment. The certificate of
good faith accompanying the complaint or apportionment
complaint must also include a written opinion of a similar
health care provider that there appears to be evidence of med-
ical negligence and the opinion must contain a detailed basis
for the formation of such opinion. The name and signature of
the similar health care provider must be expunged from such
certificate. The failure to obtain and file the written opinion
required by this Act “shall be grounds for the dismissal of the
action.”

Public Act 05-275 adds a new right for health care
providers sued for malpractice. The defendant in such actions
may introduce evidence of the amount of damages awarded
to the plaintiff by a trier of fact in a separate action by such
plaintiff against a different health care provider. The Act also
prohibits, in an action alleging an unanticipated outcome
from medical care, any and all statements or conduct express-
ing apology, fault, sympathy, compassion to the alleged vic-
tim, a relative, or a representative of the victim, from being
introduced into evidence as to liability or as an admission
against interest. In addition, whenever a jury awards more
than one million dollars in noneconomic damages, the court
“shall” review the evidence to determine if the award of
noneconomic damages is excessive as a matter of law as to
shock the sense of justice. If the court concludes that the
award is excessive, then the court shall order a remittitur, and
if rejected, a new trial.

XII. SOVEREIGN IMMUNITY

The defendant in Kozlowski v. Commissioner of
Transportation212 argued that the trial court erred in denying
its motion to dismiss the plaintiff’s complaint. The plaintiff
brought the claim pursuant to Section 13a-144 of the CONN.
GEN. STAT., Connecticut’s highway defect statute, alleging
that the defendant breached its statutory duty to repair the
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state road when he was injured by stepping into a catch basin
cover.213 The defendant contended that the action was barred
by the doctrine of sovereign immunity since the plaintiff was
not a traveler on the roadway and, therefore, did not fall with-
in the purview of the defective highway statute.214 The catch
basin was located in a dirt and grass area adjacent to the road-
way and was guarded by two tall wooden posts at each cor-
ner closest to the road.215 The Supreme Court stated that
defective conditions located near the roadway, but in areas
unintended for travel, such as the catch basin in question, are
not within the ambit of the defective highway statute.216 The
Court noted that the highway defect statute is a legislative
exception to the common law doctrine of sovereign immuni-
ty and the motion to dismiss should have been granted.217

In McIntosh v. Sullivan218 the trial court denied the defen-
dant commissioner of transportation’s motion to dismiss,
which was affirmed by the Appellate Court. The plaintiff was
injured when the motor vehicle he was operating on a state
road was struck by falling rocks and debris.219 The Supreme
Court reversed, holding that the plaintiff’s allegations fell
outside the scope of Section 13a-144 of the CONN. GEN.
STAT.220 The Court stated that a condition is not a highway
defect under section 13a-144 unless, and until, the condition
is in the highway or so close to it that it obstructs or impedes
travel upon the highway.221 The Court further stated that the
commissioner of transportation’s obligation to maintain the
highway is a reactive one, not an anticipatory one, and does
not extend to inspecting roads in order to prevent dangerous
conditions even where it is reasonably likely that such condi-
tions may occur.222 Lastly, the Court agreed with the defen-
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dant that to the extent the plaintiff claimed a defect in the
highway’s plan or design, the claim was not viable under
Section 13a-144.223

In Bicio v. Brewer224 the plaintiff sustained injuries as a
result of a motor vehicle accident involving the defendant
ambulance driver. The defendant interposed a special defense
of sovereign immunity on the basis that a State of
Connecticut employee could not be personally liable under
Section 4-165 of the CONN. GEN. STAT.225 The plaintiff
appealed the trial court’s dismissal of the plaintiff’s action
and maintained that Section 52-556 of authorized actions
against the state when the matter arises out of negligent oper-
ation of a vehicle owned and insured by the State.226 The
Appellate Court affirmed because Section 52-556 only
waives sovereign immunity against the State of Connecticut
and the plaintiff never named or served the State.227

The Appellate Court inMulcahy v. Mossa228 addressed the
interplay of Sections 31-293(a), 52-556, and 52-584 of the
CONN. GEN. STAT. The plaintiff, a state trooper, brought an
action against the defendant for personal injuries as a result
of a motor vehicle accident, and the State of Connecticut, as
the plaintiff’s employer, intervened to recover workers’ com-
pensation payments made to the plaintiff pursuant to Section
31-293(a).229 The defendant counterclaimed against the
plaintiff and against the intervening plaintiff pursuant to
Section 52-556 of the General Statutes.230 The trial court
granted the State’s motion to dismiss the counterclaim and
the defendant appealed.231 The Appellate Court reversed,
holding that the defendant had an independent cause of
action against the State pursuant to Section 52-556 regardless
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of whether the State intervened in the case.232 The Court also
concluded that Section 52-584 provides that a counterclaim
may be filed before the pleadings are closed irrespective of
the statute of limitations contained in Section 52-584.233

XIII. STATE OF LIMITATIONS

The plaintiff in Lindsay v. Pierre234 was involved in a
motor vehicle accident with the defendant on May 5, 2001
and, although she had bruising and tenderness in her chest,
she did not seek medical attention until June 22, 2001, two
days after noticing some tingling in her neck, arms, and
hands.235 The plaintiff commenced the action by serving the
defendant on June 18, 2003 alleging that the defendant neg-
ligently caused her injuries.236 The trial court granted the
defendant’s motion for summary judgment based on the two
year statute of limitations contained in Section 52-584 of the
CONN. GEN. STAT.237 The plaintiff contended that the limita-
tions period did not begin to run until June 22, 2001 when she
concluded that her injuries were caused by the accident.238
Conversely, the defendant maintained that the statute began
to run on May 5, 2001 when she noticed bruising and tender-
ness.239 The Appellate Court stated that the harm need not
reach its fullest manifestation before the statute begins to run
and, since the plaintiff discovered that she was injured on the
date of the accident, the statute began to run at that time.
Accordingly, the action was barred by Section 52-584.240
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The plaintiff in Palazzo v. Delrose241 was involved in a
motor vehicle accident with the named defendant and com-
menced suit against that defendant within the statute of limi-
tations. The plaintiff cited in the defendant’s employer more
than four years after the accident and the trial court granted
the defendant employer’s motion for summary judgment.242
The plaintiff argued on appeal that the claim against the
employer related back to the claim against the named defen-
dant, but the Appellate Court affirmed, holding that the claim
against the employer substituted a new party and stated a sep-
arate cause of action and, therefore, did not relate back to the
original complaint.243

In Cogan v. Chase Manhattan Auto Financial
Corporation244 the plaintiff in a prior action settled and with-
drew her personal injury action against the operator of the
vehicle, in which she was a passenger, and the stepfather of
the operator, but later learned that the actual owner of the
vehicle was the defendant. The plaintiff later commenced the
subject action against the defendant, the lessor of the vehicle,
pursuant to Section 14-154a of the CONN. GEN. STAT., and the
defendant obtained a summary judgment on the basis that the
action was untimely under Section 52-584.245 The plaintiff
contended that her action was saved by Section 52-593,
which allows a new action to be filed beyond the applicable
statute of limitations period when a plaintiff has failed to
obtain judgment in a prior action due to a failure to name the
“right person” as the defendant. 246 The Supreme Court found
that Section 52-593 did not save the plaintiff’s action since it
was immaterial that the plaintiff failed to name all potential-
ly liable defendants in the original action and such failure did
not constitute a failure to name the “right person.”247
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XIV. UNINSURED AND UNDERINSURED MOTORIST

In a self insured case, the Supreme Court in Piersa v.
Phoenix Insurance Company248 reversed theAppellate Court
which had held that a self insured municipal employer need
not create a writing giving notice of its intention to reduce its
uninsured motorist coverage by the amount of workers’ com-
pensation benefits paid to its employee, in order to be entitled
to a reduction. The Supreme Court decided that the language
of Section 38a-334-6 (d) (1) of the Regulations of
Connecticut State Agencies must be interpreted so as to
require a municipal self-insurer that desires to impose allow-
able limits on its obligations to do so by a written document
that provides for reduction of limits.249 The Supreme Court
distinguished Boynton v. New Haven250 by noting that the
case before it did not involve a notice provision requiring
informed consent by the insured as in Boynton, but instead
turned on a provision that specifies the basic requirement of
how an insurer, self or commercial, may limit its liability.251

The timeliness of underinsured motorist claims was pre-
sented in Dorchinsky v. Windsor Insurance Company.252 The
defendant carrier’s policy language provided that no claim
and no legal action could be brought beyond three years from
the date of the accident, except in the case of an underinsured
motorist claim where the three year period could be tolled by
notifying the carrier of the underinsured motorist claim prior
to the expiration of the applicable limitation period and com-
mencing suit within 180 days of exhaustion of the tortfea-
sor’s liability policies.253 The plaintiff neither brought suit
within three years nor provided notice of an underinsured
motorist claim before the expiration of the three years.254
The plaintiff opposed the defendant’s motion for summary
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judgment by submitting an affidavit averring that immediate-
ly after the accident she called her insurance agent advising
of the accident, and, in follow-up, sent a copy of the police
report and repair estimate with a note indicating that she
intended to make a claim.255 The Appellate Court affirmed
the trial court’s granting of the defendant’s motion for sum-
mary judgment noting that the written notice must be of a
claim specifically for underinsured motorist benefits.256

As noted earlier in this article, the Appellate Court in
Fileccia v. Nationwide Property and Casualty Insurance
Company257 agreed with the plaintiff on appeal and remand-
ed the case. The defendant also appealed arguing that the trial
court erred in denying its motion for judgment notwithstand-
ing the verdict since the jury award of $6148.48 in damages
was less than the $20,000 the plaintiff previously received
from the tortfeasor’s carrier.258 The Court noted approval of
the procedure of leaving the determination of offsets to the
trial court since the undertaking of a jury in an underinsured
motorist case is to determine damages.259 The Court also
agreed with the defendant that to allow the plaintiff to retain
the jury award of $6148.48 and the $20,000 would result in a
double recovery.260 On remand, the trial court was required
to determine an additur for noneconomic damages, and, if the
parties did not accept the additur, then a new trial would be
held before a jury to determine the damages.261 If the amount
of damages under either scenario exceeded $20,000, then the
defendant would be responsible for the amount above
$20,000, but, if the amount of damages under either scenario
was less than $20,000, then a judgment would enter for the
defendant.262

In Hartford Casualty Insurance Company v. Farrish-
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LeDuc263 the issue reserved pursuant to Section 52-235 of the
CONN. GEN. STAT. and Practice Book Section 73-1 was
whether an uninsured/underinsured motorist carrier was enti-
tled to reduce the limits of coverage by the amount received
by the claimant in settlement of a professional malpractice
claim against the claimant’s former lawyers for failing to
bring an action in a timely manner against a tortfeasor. After
an arbitration panel decided that the coverage should not be
reduced by the amount paid in settlement from the malprac-
tice carrier, the plaintiff insurer moved to vacate the
award.264 The trial court granted the parties’ joint motion to
reserve the issue for appellate advice and the Supreme Court
transferred the case to itself pursuant to Section 51-199(c) of
the CONN. GEN. STAT. and Practice Book Section 65-1.265
The plaintiff insurer, under the authority of Section 38-175a-
6 (d) of the Regulations of Connecticut State Agencies,
issued a policy that reduced the limit of liability coverage by
all sums paid by or on behalf of persons or organizations who
may be legally responsible and also provided that no one will
be entitled to receive duplicate payments for the same ele-
ments of loss.266 The Court found that the payments the
claimant received from the malpractice carrier in settlement
of the legal malpractice claim were the functional equivalent
of a payment from the tortfeasor’s carrier since the measure
of damages in a legal malpractice claim is the actual amount
that the claimant would have recovered in the underlying
action if malpractice had not occurred.267 The Court was
informed by the time-honored rule that an injured party is
entitled to recover only once for the harm and stated that to
preclude the reduction would be at odds with this princi-
ple.268 In support of its conclusion, the Court further noted
that to hold otherwise would be contrary to the underlying
purpose of uninsured/underinsured motorist coverage, name-
ly, to provide an injured party the same resource that he or
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she would have had if the tortfeasor had carried liability
insurance equal to the amount of the uninsured/underinsured
coverage.269

In Gomes v. Massachusetts Bay Ins. Co.270 the plaintiff
appealed from the summary judgment rendered by the trial
court in favor of the defendant underinsured motorist carrier.
The plaintiff, a volunteer fire police officer, was injured while
standing in the middle of the road directing traffic when he
was struck by a vehicle operated by the tortfeasor.271 After the
plaintiff collected from the tortfeasor’s liability carrier and
received workers’ compensation benefits, he made a claim for
underinsured motorist benefits against his employer’s insur-
er.272 The trial court concluded that the exception to the work-
ers’ compensation exclusivity provision found in Section 38a-
336(f) of the CONN. GEN. STAT. was not applicable because the
plaintiff was not occupying a covered vehicle at the time, and,
therefore, the plaintiff was left to those remedies provided by
the Workers’ Compensation Act.273 The Appellate Court
affirmed holding that that Section 38a-336(f) limited underin-
sured motorist benefits to those employees of a named insured
who are injured while “occupying” a covered vehicle.274 The
Court further concluded that the workers’ compensation
exclusivity provision barred the plaintiff’s claim for underin-
sured motorist benefits under his employer’s policy even
though the plaintiff was a named insured.275

XIV. WORKERS COMPENSATION

This review only touches upon a few noteworthy cases in
workers compensation and does not provide a comprehensive
overview. In DeOliveira v. Liberty Mutual Insurance
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Company276 the Supreme Court held that there was no cause
of action sounding in bad faith against the insurer for non-
payment since the action was barred by Section 31-284(a) of
the CONN. GEN. STAT., the exclusivity provision of the
Workers’ Compensation Act. The plaintiff alleged that the
defendant unreasonably delayed its processing of his work-
ers’ compensation claim which resulted in psychological
injuries.277 The Court concluded that the exclusivity provi-
sion of the Act prohibited an award of damages and this
included injuries arising out of and in the course of the work-
ers’ compensation process.278 The Court noted, however,
that there may be instances where an insurer’s conduct in
processing a claim, separate from nonpayment, is so egre-
gious that the insurer could not be considered to be acting as
an agent of the employer, and, as such, a claim arising from
such conduct would not fall within the scope of the Act.279

The analysis in DeOliveira was extended in Almada v.
Wausau Business Insurance Company.280 In Almada, the
plaintiff brought suit against the defendants claiming, inter
alia, negligent infliction of emotional distress based on the
named defendant’s failure to add cost-of-living adjustments
to dependent benefits she received under the Workers’
Compensation Act.281 The Supreme Court affirmed the trial
court’s granting of the defendant’s motion for summary judg-
ment holding that the plaintiff’s allegations of negligent han-
dling of her workers’ compensation benefits were barred, as
a matter of law, by its decision in DeOliveira.282

XV. MISCELLANEOUS

In Hanks v. Powder Ridge Restaurant Corporation283 the
Supreme Court answered a question that it left for another
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day in Hyson White Water Mountain Resorts of Connecticut,
Inc.284 In Hyson, the Court refused to enforce an exculpato-
ry agreement based on the lack of a specific reference to pos-
sible negligence by the defendant and expressly left unre-
solved whether a properly drafted exculpatory agreement
releasing the defendant from its future negligence for per-
sonal injuries violated public policy.285 In Hanks, the plain-
tiff, while snow tubing at a facility operated by the defen-
dants, had his right foot caught between his snowtube and a
man-made bank, which resulted in injuries.286 Before engag-
ing in snowtubing, the plaintiff read and signed an exculpa-
tory agreement purporting to relieve the defendants of liabil-
ity, even if the accident was due to the negligence of the
defendants.287 A divided Court, by a margin of 4-3, found
that, although the subject agreement referred to the negli-
gence of the defendants and unambiguously released the
defendants from prospective liability, it nonetheless was
unenforceable as it violated public policy.288 The dissent
noted that an overwhelming majority of other jurisdictions
allow prospective releases from liability for negligence in the
context of recreational activities.289

The Appellate Court in Kramer v. Petisi290 decided that
comparative negligence was applicable to a negligent mis-
representation action. The plaintiff, prior to the closing in a
real estate transaction, did not obtain a current survey of the
property and instead relied upon an older survey.291 After the
purchase the plaintiff was put on notice from the owners of
adjacent property that they were asserting their rights to pre-
vent the plaintiff from adversely possessing a portion of their
property that was used by the plaintiff.292 The plaintiff insti-
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tuted suit sounding in negligent misrepresentation against the
prior owner, the real estate agency, and the agent.293 The jury
found that the plaintiff was 60 percent comparatively at fault
and found for the defendants.294 The Court noted the dis-
tinction between fraudulent misrepresentation, where com-
parative negligence is not a defense, and negligent misrepre-
sentation, where it is consistent with the purpose of compar-
ative negligence principles to apply it.295

The Appellate Court in Hartmann v. Gulf View Estates
Homeowners Association, Inc.296 affirmed the granting of the
defendants’ motion for summary judgment on a claim of
intentional infliction of emotional distress since, although the
claimed actions of the defendants may have caused distress,
they were not outrageous. The plaintiffs claimed that they
purchased a lot in a subdivision and that the defendants, who
were members of the defendant association’s board, inten-
tionally rejected the plaintiff’s choice of an exterior paint
color without a reasonable basis and, selectively and vindic-
tively, imposed fines on them in retaliation for placing a sign
on their front lawn identifying their contractor.297

The Appellate Court in Olson v. Bristol-Burlington Health
Dist.298 addressed another emotional distress claim, but
based on negligent rather than intentional conduct. The plain-
tiff, a teacher employed by the defendant, claimed that the
defendant knew or should have known that accusing her of
willful employment-related misconduct in the course of ter-
minating her employment was likely to cause her severe
emotional distress.299 The trial court granted the defendant’s
motion to strike because the allegations in the complaint
failed to identify any extreme or outrageous behavior.300
The Appellate Court, in reversing the trial court, was guided
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by an important distinction between intentional infliction and
negligent infliction of emotional distress, namely that only
intentional infliction requires that the defendant’s behavior
be extreme and outrageous, whereas negligent infliction
requires only that the defendant’s conduct be unreasonable
and create an unreasonable risk of foreseeable harm.301

In Carrasquillo v. Carlson,302 the lead sentence in the
Appellate Court’s opinion was, “Sometimes, accidents hap-
pen without negligence,” which summarized the gravamen of
the decision. The plaintiff alleged that he sustained injuries
when he swerved to avoid striking a dog in the road and that
the dog entered the road in front of a van by the defendant’s
home; however, he did not allege that he saw the dog owner
with the dog or that the dog was not on a leash.303 The plain-
tiff alleged that the defendant dog owner was negligent in fail-
ing to control her dog and in allowing the dog to enter the
road.304 The trial court granted the defendant’s motion for
summary judgment and the plaintiff appealed.305 The defen-
dant, in support of the motion, submitted unopposed docu-
mentary proof that she was standing at the end of her drive-
way when the plaintiff drove by, her dog was on a leash, and
her dog was no more than a step from her.306 The Appellate
Court agreed with the trial court that a trier of fact could not
find that the defendant failed to exercise reasonable care while
walking her dog as the record was devoid of any facts indi-
cating that the dog was not under the defendant’s control.307

InWinn v. Posades308 the plaintiff maintained that the trial
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court erred in granting the defendant’s motion for judgment
of dismissal at the close of the plaintiff’s case on the basis
that that the plaintiff failed to present sufficient evidence of
proximate cause. The plaintiff’s decedent died in an intersec-
tion accident with the defendant.309 The decedent never
regained consciousness, the defendant’s last recollection was
before he entered the intersection, and there were no wit-
nesses to the collision.310 Although there was evidence that
the defendant was operating between fifty-eight and seventy-
five miles per hour in a twenty-five mile an hour zone, there
was no evidence that such conduct was a proximate cause of
the accident.311 The Appellate Court affirmed stating that
there were a number of possibilities that may have explained
how the accident occurred: for instance, the defendant may
have been faced with a sudden emergency created by the
decedent’s running a red light.312

Whether the defendant attorney had probable cause to
bring claims on behalf of a client against the plaintiff for
alleged age and sex discrimination, as well as for intentional
infliction of emotional distress, negligent infliction of emo-
tional distress and defamation, was the subject of Hebrew
Home and Hospital, Inc. v. Brewer.313 The plaintiff sued the
defendant for vexatious litigation and the defendant success-
fully moved for summary judgment, from which the plaintiff
appealed.314 The Appellate Court affirmed and reviewed the
applicable law, noting that an action for vexatious litigation
requires that the civil action was brought not only without
probable cause, but also with malice, and that the underlying
litigation terminated in the plaintiff’s favor.315 The Court
stressed that the test is an objective one; namely, whether no
competent and reasonable attorney familiar with the forum’s
law would consider that the claim was worthy of litigation on
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the basis of facts known by the attorney.316 The Court
observed that the defendant had evidence that gave rise to
probable cause for an inference of age discrimination, even if
the claim did not survive summary judgment, and that the
threshold of probable cause allows attorneys and litigants to
present issues that are arguably correct even when it is
extremely unlikely that they will prevail.317
Ventres v. Goodspeed Airport, LLC318 arose from a com-

plicated set of facts that can be distilled as follows: The plain-
tiffs, who were an inland wetlands commission and its
enforcement officer, brought a complaint against several
defendants for allegedly violating an inland wetland regula-
tion by failing to obtain a permit before cutting down trees on
properties owned by two other parties, known as the land
trust defendants. The land trust defendants cross claimed
against the other defendants for, inter alia, trespass and con-
version of their trees.319 The Supreme Court rendered vari-
ous holdings, many of which are outside the scope of this
article, but two holdings are worth mentioning. The Court
rejected the claim of one individual defendant that he could
not be personally liable for clearing trees when he directed
another defendant to clear the trees since it was not estab-
lished that he acted in his individual capacity rather than
merely as a corporate officer of a corporate defendant.320
The Court found that the record amply supported that this
defendant personally directed another defendant to cut the
trees, thereby exposing him to personal liability.321 The
Court additionally found that Section 34-134 of the CONN.
GEN. STAT., part of Connecticut’s Limited Liability Company
statutes, did not supersede the principle that officers of cor-
porations may be held personally liable for their own tortious
conduct.322 The land trust defendants also appealed from the
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trial court’s ruling that they were precluded from introducing
evidence concerning the replacement value of trees in sup-
port of their claim for damages under Section 52-560.323 The
Supreme Court affirmed, holding that replacement cost was
not a proper measure of damages under Section 52-560.324

In Palmieri v. Cirino325 the plaintiff sought a declaratory
judgment settling title to a beach and the defendant counter-
claimed seeking damages for the replacement of trees
removed by the plaintiff. The plaintiff appealed the trial
court’s decision in favor of the defendant on the plaintiff’s
complaint and the award of $1000 for the defendant on the
counterclaim.326 The Appellate Court reversed the award of
$1000 since replacement cost of destroyed trees is not a prop-
er measure of damages under Section 52-560 of the General
Statutes.327 The Court opined that the proper measure of
damages is either the market value of the tree once it is sev-
ered from the land or the diminution in the market value of
the real property caused by the removal.328

The duty owed by common carriers was the subject of
Green v. H.N.S Management Company, Inc.329 The plaintiff,
while walking in an aisle on the defendant’s bus, slipped on
some ice and slush as the bus began to move.330 The defen-
dant appealed after a plaintiff’s verdict, arguing that there
was no evidence to establish that the slippery condition cre-
ated by snow and ice had existed for a sufficient period of
time to give rise to a duty to warn.331 The Appellate Court
reversed the judgment stating that, although a common carri-
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er has a duty to use the utmost care, such duty does not arise
unless the dangerous condition existed for a sufficient period
of time so that the driver exercising the high degree of care
should have discovered it.332 The Court stated that the evi-
dence of icy and snowy weather conditions, along with evi-
dence that passengers on the bus could have tracked ice onto
the aisle, did not permit an inference that the ice had been on
the aisle for a particular length of time as it might have been
caused by passengers immediately prior to the plaintiff
boarding the bus.333

In Hughes v. Lamay334 the Appellate Court found no error
in the trial court’s granting of the defendants’ motion in lim-
ine which precluded that the plaintiff from claiming without
medical evidence that her exposure to kerosene in the defen-
dants’ apartment caused soreness in her shoulder, headaches,
nausea, dizziness, watery eyes, hydrocarbon poisoning,
fibromyalgia, and vertigo. The Court stated that expert testi-
mony was required when the causation issue goes beyond the
field of ordinary knowledge and experience of jurors.335

An issue of first impression involving claims made
against the Connecticut Insurance Guaranty Association
reached the Supreme Court in Robinson v. Gailno.336 The
question was whether a plaintiff was required under Section
38a-845 of the CONN. GEN. STAT. to exhaust the full amount
of coverage under her own uninsured motorist policy before
she could recover damages from a tortfeasor personally or
through the Association.337 The plaintiff brought a claim for
personal injuries against the defendant, but the defendant’s
automobile liability carrier became insolvent and the
Association assumed the defense.338 The plaintiff made a
claim for uninsured or underinsured motorist benefits against
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her own carrier and settled the claim for $80,000, which was
less than the full amount of coverage of $100,000.339 The
Court reversed the trial court’s granting of the defendant’s
motion for directed verdict which was based on the plaintiff’s
failure to exhaust the full amount of uninsured motorist cov-
erage.340 The Court, after surveying decisions from other
jurisdictions that had similar legislation, concluded that a
plaintiff satisfies the exhaustion requirement of Section 38a-
845 (1) by pursuing coverage under her own uninsured
motorist policy prior to attempting to collect either against
the tortfeasor personally or from the guaranty fund.341 The
Court stated that the failure to exhaust did not preclude her
from recovering against the tortfeasor or from the fund, but
her recovery from either of those sources must be reduced by
the full amount of those policy limits.342 The Court found
that the plaintiff’s failure to obtain the remaining $20,000 of
uninsured motorist coverage did not by itself preclude her
from pursuing additional recovery against the defendant, so
long as she was able to prove that she sustained damages in
excess of her uninsured policy limits of $100,000, and, since
a jury under the facts of the case could reasonably have
awarded more than $100,000 in damages, a new trial was
ordered.343

Two additional legislative enactments are worth high-
lighting. Public Act 05-275 mentioned above also makes
changes to Section 52-251c of the CONN. GEN. STAT., which
regulates contingency fee agreements. A plaintiff may now
waive the percentage limitations contained in Section 52-
251c if the claim is so substantially complex, unique or dif-
ferent from other wrongful death, personal injury or proper-
ty claims, as to warrant a deviation. The fee may not exceed
thirty-three and one-third percent of the damages awarded
and received by the plaintiff or of the settlement amount
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received by the plaintiff.
After the Supreme Court’s decision of Jagger v. Mohawk

Mountain, Inc.344 the General Assembly amended Section
29-211 et seq. of the CONN. GEN. STAT. by Public Act 05-78.
This Act makes clear that collisions with on-duty employees
of the ski operator at the time of the collision shall not be a
hazard inherent in the sport of skiing and skiers shall not
assume the risk of and legal responsibility for such collisions.
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DEVELOPMENTS IN
CONNECTICUT CRIMINAL LAW: 2005

BY TIMOTHY H. EVERETT*
In the winter and spring of 2005 the central topic in crim-

inal law in the Bar and in public discourse was the Michael
Ross case. Before Mr. Ross’s execution on May 13, 2005,
there had not been an execution in Connecticut since 1960.1
The attention of the Bar and the public was now drawn to the
difference between debating capital punishment and actually
imposing it. The previous debates on capital punishment had
occurred politically and philosophically, sporadically and
abstractly. But now startling events awakened the entire state
to the imminent reality of Ross’s execution.2

To function according to its constitutional and common law
design, the criminal law depends on a trial and appellate
process that is adversarial, not congenial. After multiple trial
and appellate proceedings in his case over two decades, Ross
had no interest in authorizing further adversarial testing of the
legality of his death sentence. His personal decision unified the
prosecution and Ross together against would-be “interested
parties” who opposed his decision and feared its implications
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Taborsky in 1960. The Connecticut State Law Library web-site contains a number
of useful legal and historical materials on capital punishment in Connecticut histo-
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2 Of course, the courts, prosecutors and defense counsel who had dedicated
years of labor to the Michael Ross case had already long understood the extremely
difficult issues of fairness and justice and finality that a capital case poses. The
defendant’s underlying capital convictions were affirmed in 1994, at which time the
Supreme Court found error in the penalty phase of the trial and ordered a new sen-
tencing hearing. State v. Ross, 230 Conn. 183 (1994), cert. denied, Ross v.
Connecticut, 513 U.S. 1165, 115 S. Ct. 1133, 130 L. Ed. 2d 1095 (1995). The defen-
dant’s appeal after the new penalty hearing again resulted in multiple sentences of
death and was denied by the Supreme Court on June 1, 2004. State v. Ross, 269
Conn. 213 (2004). The public defender’s office’s first efforts to override Ross’s
decision to abandon further challenges to the judgment was heard and decided expe-
ditiously in December, 2004, and January, 2005. State v. Ross, 272 Conn. 577
(2005) (on Dec. 1, 2004 trial court denied public defender office’s motion for “next
friend” status under Whitmore v. Arkansas, 495 U.S. 149, 110 S. Ct. 1717, 109 L.
Ed. 2d 135 (1990); on Jan. 14, 2005 Supreme Court affirmed, finding Ross not
shown to be incompetent to appear in court and make his own decisions).



for capital punishment in Connecticut. There followed a blitz
of state and federal legal challenges to Ross’s competence in
choosing to terminate post-conviction challenges in his name.3
This article cannot do justice to the legal issues and the stal-
wart efforts of all the jurists, lawyers and others who exhaust-
ed their professional and personal energies in fulfilling their
allotted roles in the case. The narrative of the Ross case needs
to be fully chronicled and sufficiently reflected upon, but not
here. The purpose of this year in review article is to direct the
reader to a goodly number of the more interesting and impor-
tant cases decided in Connecticut criminal law in 2005.

A. SEARCH AND SEIZURE.
The biggest decision of the year in search and seizure law

was State v. Brunetti,4 a murder case raising the question
whether the police may search a home when one occupant
gives his consent to do so in the presence of another occupant
who withholds her consent.5 By a split (3-2) decision, the
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3 See, e.g., In re Application for Writ of Habeas Corpus by Dan Ross and Office
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Conn. 653, 655-61 (2005); Dec. 27, 2004 habeas petitions by defendant’s father and
public defender office challenging Ross’s competence to waive further post-convic-
tion review; heard by trial court on Jan. 3, 2005 and dismissed; appeals taken Jan.
18, 2005, appeals argued Jan. 21, 2005 and decided by Jan. 25, 2005 affirmance on
grounds that res judicata barred relitigation of challenge to Ross’s competence to
make decision, thus undermining “next friend” standing to proceed in lieu of Ross
under Whitmore v. Arkansas, 495 U.S. 149, 110 S. Ct. 1717, 109 L. Ed. 2d 135
(1990)), aff’d, 272 Conn. 676; Missionary Society of Connecticut v. Board of
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224 (Jan. 10, 2005) (father’s motion to proceed as next friend in Section 1983 chal-
lenge to lethal injection method of execution denied); Ross v. Lantz, 2005 US. Dist.
LEXIS 908 (Jan. 25, 2005) (Conn. Dist. Court) (granted Chief Public Defender
Office next friend status to pursue federal writ of habeas corpus, ordered hearing on
Ross’s competence, and ordered stay of Ross’s execution set for Jan. 26, 2005);
appeal and motion to vacate stay denied, 396. F.3d 512 (Jan. 25, 2005); application
to vacate stay of execution granted, 543 U.S. 1134, 125 S. Ct. 1117, 160 L. Ed. 2d
1091 (Jan. 27, 2005) (by 5-4 vote); State v. Ross, 273 Conn. 684 (May 9, 2005)
(reviewing legal events beginning in late January, 2005, involving possible conflict
of interest on part of attorney assisting Ross in seeking execution and culminating
in state trial court’s appointment of special counsel to investigate and present evi-
dence of Ross’s incompetence).

4 276 Conn. 40 (2005)
5 The disharmonious owners were the father and mother of the murder suspect,

Nicholas Brunetti, who lived with them. Both parents were in the waiting room at



court held that the trial court erred in denying the defendant’s
motion to suppress because the police may not act on the con-
sent to search a home if two co-occupants are at odds, with one
consenting and the other refusing consent.6 At this writing,
the case is undergoing reconsideration en banc, with Justice
Borden and Judge Lavery joining the original panel of five
made up of Chief Justice Sullivan and Justices Vertefeuille,
Katz, Palmer, and Zarella. Meanwhile, the United States
Supreme Court has heard and decided a state case on its dock-
et, Georgia v. Randolph,7 which raised the federal constitu-
tional issue reached by only one of the five justices who decid-
ed Brunetti the first time around. The court held that one co-
tenant’s consent to search a home does not trump the refusal by
a second present co-tenant who refuses consent.8 The United
States Supreme Court was also split, with a five justice major-
ity opinion and three dissenting opinions.9

While the Connecticut Supreme Court reconsiders its
Brunetti decision en banc and in light of Georgia v. Randolph,
its original decision remains important and interesting on a
number of grounds. The three justices voting to reverse
Brunetti’s conviction were split in their reasoning. Justice
Vertefeuille wrote the plurality opinion in which Chief Justice
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5 (cont.) the West Haven police department when the father signed a consent to
search form and the mother refused to do so. The son was in the interrogation room
at the police department, though not formally under arrest at the time that his father
gave consent. On the authority of the father’s consents, the police searched the
Brunetti home and found in the laundry area recently washed items of clothing,
including a towel and sweat pants with “‘bleach-like stains’” and two tank tops, one
with “reddish brown blood-like stains.” The police then informed the suspect that
they had discovered and seized the items, at which point the suspect requested a
Bible, was given Miranda warnings, and made statements inculpating himself in the
murder. Thereafter, he was formally arrested. Id. at 43-45.

6 Id. at 41-65 (Vertefeuille, J., plurality opinion); 66-86 (Katz, J., concurring);
86-143 (Palmer, J., dissenting, joined by Zarella, J.).

7 126 S. Ct. 1515, 164 L. Ed.2d 208 (March 26, 2006).
8 The majority wrote: “Since the co-tenant wishing to open the door to a third

party has no recognized authority in law or social practice to prevail over a present
and objecting co-tenant, his disputed invitation, without more, gives a police officer
no better claim to reasonableness in entering than the officer would have in the
absence of any consent at all.” 126 S. Ct. at 1523.

9 Justice Souter wrote the majority opinion, in which Justices Stevens, Kennedy,
Ginsburg, and Breyer joined. Justices Stevens and Breyer also filed concurring
opinions. Chief Justice Roberts and Justices Scalia and Thomas each wrote dis-
senting opinions. Justice Alito did not participate in the decision.



Sullivan joined, finding the search of the defendant’s home
unconstitutional based on a new state constitutional rule that
would require the consent of both co-occupants, if both are
present, before the police may conduct search their home.
Concurring, Justice Katz recognized the same rule but on fed-
eral, not state, constitutional grounds. Applying the Golding
test10 for reviewing unpreserved claims of constitutional error,
the Court found the record sufficient to support review of the
defendant’s appellate claim and reversal of his conviction even
though the defendant had not made the same claim in the trial
court.11 Passionate in dissent, Justice Palmer, joined by Justice
Zarella, castigated the plurality for finding the record adequate
to support Golding review and called the reversal “a result that
is both wholly unwarranted and grossly unfair to the state.”12

Justice Vertefeuille’s plurality opinion held that Article I,
Section 7 of the Connecticut Constitution “favor[s] the rule
requiring the consent of both co-occupants when both are pres-
ent to consent to a search.”13 It is notable that the plurality
opinion did not engage in federal constitutional analysis at all.14
The plurality applied the “framework” for state constitutional
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challenge to the search of his home under the Golding doctrine which permits
review of unpreserved claims of error in criminal cases where the record is adequate
for review and the record shows a clear violation of a fundamental constitutional
right. Justice Katz agreed with the plurality but noted “that the adequacy of the
record to review the claim in this case warrants further explanation.” Id. at 69.
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defendant’s mother had actually refused to consent, Justice Katz concluded: “I dis-
agree with the state’s contention that the record merely reflects that the defendant’s
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12 Id. at 86. Justice Palmer noted that his “comments” were applicable both to
the plurality and the concurring opinions. Id. at 86 n.2.

13 Id. at 65.
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eschewing any federal constitutional analysis: (1) that the defendant had briefed his
claim “primarily and substantially under the state constitution” and (2) that “fourth
amendment jurisprudence is not instructive with regard to the defendant’s claim in
the present case.” Id. at 51 n.7. The plurality added: “The issue of whether the con-
sent of both present joint occupants is required when authorities seek consent to
search the occupants’ jointly controlled property has not been addressed directly by
the United States Supreme Court. Id.

15 Id. at 51-52 (citing State v. Geisler, 222 Conn. 672 (1992)). It is notable that
the same appellate attorney represented Brunetti and Geisler.



analysis established in State v. Geisler.15 The plurality found a
textual, historical, and precedential basis under Connecticut law
for the “fundamental significance of the constitutional right to
privacy in the home”16 and for according a preference for war-
rants such that “a warrantless search is per se unreasonable, jus-
tified only by limited exceptions....”17 The plurality distin-
guished a number of state and federal cases that held that one
co-occupant’s consent sufficed to authorize a police search, as
many cases involve exigent circumstances, including the spec-
tre of one co-occupant victimizing the other.18 After taking
account of the case law that does require both occupants’ con-
sents19 and of Professor LaFave’s treatise on search and
seizure,20 the plurality found dispositive “the sixth Geisler fac-
tor, the public policy implications of adopting the defendant’s
position.”21 The plurality declared:

We conclude that the rule requiring the consent of both pres-
ent joint occupants strikes the appropriate balance between
individual liberties and police expediency. Specifically,
requiring the consent of both present joint occupants for a
valid consent search is consistent with our manifest prefer-
ence for warrants and our well established regard for the
sanctity of the home. We agree that, under [United States v.]
Matlock,22 an absent joint occupant assumes the risk that a
present joint occupant may permit access to shared space for
a search. To extend this assumption of risk analysis to the
present circumstances, however, would relegate the objecting
joint occupant’s constitutional rights to inferior status. Our
long-standing public policy of protecting the sanctity of the
home and favoring searches conducted pursuant to a warrant
weighs heavily against such a result.23
Justice Katz wrote a concurring opinion in which she

agreed with the plurality’s result but disputed its analytic pref-
erence for the state constitution over the federal constitu-
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16 Id. at 55.
17 Id. at 56.
18 Id. at 57-60.
19 Id. at 62-63.
20 Id. at 62 (quoting W. LAFAVE, SEARCH AND SEIZURE (4th Ed. 2004) §8.3(d),

p.159)).
21 Id. at 63.
22 415 U.S. 164, 94 S. Ct. 988, 39 L. Ed.2d 242 (1974).
23 Id.
24 Justice Katz acknowledged that the defendant on appeal had done “an exten-

sive analysis of the Geisler factors in briefing his state constitutional claim” Id. at



tion.24 Addressing the defendant’s claim under the fourth
amendment, Justice Katz acknowledged that the United States
Supreme Court had not “spoken directly on this issue” and
that lower federal and state courts were “split on whether,
under the federal constitution, a person present and refusing
consent has a constitutionally cognizable privacy interest
when another similarly situated person consents to the
search.”25 Justice Katz ultimately reached “the issue left open
in [United States v.]Matlock26 and conclude[d] that, under the
federal constitution, a consent to search given by one co-occu-
pant is invalid as against the other when both are on the scene
and one has refused to consent.”27 Justice Katz’s federal con-
stitutional conclusion prefigured the recent Supreme Court
decision in Georgia v. Randolph.28

In State v. Edman, the Appellate Court drew a nice consti-
tutional distinction, not often illuminated in the case law,
between a valid warrant issued upon a finding of probable
cause by a neutral and detached magistrate and an invalid war-
rant supported by a finding of probable cause but issued by a
magistrate who is not “neutral and detached.”29 The Edman
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24 (cont.) 67 n.4. But Justice Katz pointed out that the defendant had not con-
ceded “that he could not prevail under the federal constitution” and that “[g]eneral-
ly, when we rely solely on the state constitution, we do so when the federal consti-
tution clearly does not afford the relief requested; ... or we conduct an analysis under
the state and federal constitutions together, treating the rights as coextensive.” Id.
(internal citations omitted). Justice Katz concluded, “I fail to see a persuasive jus-
tification for deviating from our normal course and deciding the issue under the state
constitution alone.” Id.

25 Id. at 75-76. Justice Katz noted that the majority view was “that consent of a
co-occupant should prevail, despite the objection of a co-occupant who is present.” Id.
at 76. Justice Katz surmised that such courts may have been influenced by facts in
which one of the co-occupants had engaged in criminal conduct against the other. Id.

26 415 U.S. 164, 94 S. Ct. 988, 39 L. Ed.2d 242 (1974).
27 Id. at 82-83.
28 The Supreme Court in Georgia v. Randolph addressed “two loose ends” left

by prior Supreme Court decisions, including United States v. Matlock, 415 U.S. 164,
94 S. Ct. 988, 39 L. Ed.2d 242 (1974). Randolph, 126 S. Ct. at 1527-28. First, the
court held that Matlock had left open the issue whether a co-tenant’s consent was
sufficient to authorize a police entry and search in the face of a physically present
tenant who objects, as Matlock had held only that a co-tenant’s consent was “good
against ‘the absent, nonconsenting’ resident”. Randolph, 126 S. Ct. at 1527 (quot-
ing Matlock, 415 U.S. at 170). Second, the court held that the police need not seek
out a second tenant for permission to search if that person is not present and “there
is no evidence that the police have removed the potentially objecting tenant from the
entrance for the sake of avoiding a possible objection....” Id. at 1527.

29 90 Conn. App. 820, 826 (2005).



court ruled that the trial court should have granted the defen-
dant’s motion to suppress narcotics seized from his home
under authority of a warrant that was issued by a judge whose
past friendliness with the defendant disqualified the judge
from fulfilling the fourth amendment role of magistrates in the
warrant issuance process. The defendant, a former marshal in
the court, presented an affidavit in the trial court describing his
relationship with the judge who had issued the warrant. The
two had assisted one another personally and vocationally and
developed a friendship. The police executing the warrant told
the defendant that the friendly judge “had signed the warrant
and had been ‘sick to his stomach’ for having had to do so.”30
Reviewing the seminal United States Supreme Court cases31
involving the fourth amendment role of neutral and detached
magistrates, the Appellate Court wrote: “we glean that a mag-
istrate’s neutrality and detachment may be compromised in
one of two ways – either (1) by his or her conduct or (2) by
indicia of partiality.”32 The court quoted the state’s argument
that, if anything, based on the friendship, the judge “‘would
have had more of a stake in assuring either that the search war-
rant not issue or that it was valid and supported by ample prob-
able cause.’”33 Re-casting the state’s argument as a conces-
sion, the court explained that the state had “acknowledged that
an inherent temptation existed for [the judge] to treat the case
differently from any other case.”34 The court concluded: “hav-
ing what the state described as a ‘stake’ in the matter cuts
against the very grain of the fourth amendment notion of neu-
trality and detachment.”35 Rejecting the state’s request for a
full evidentiary hearing on the judge’s neutrality and detach-
ment, the court declared that the state’s opportunity to dispute
the defendant’s affidavit had been when the issue was present-
ed in the trial court. The Edman court reversed based on the
lack of a neutral and detached magistrate, not because the
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30 Id. at 824.
31 Coolidge v. New Hampshire, 403 U.S. 443, 91 S. Ct. 2002, 29 L. Ed.2d 564

(1971); Connally v. Georgia, 429 U.S. 245, 97 S. Ct. 546, 50 L. Ed.2d 444 (1977);
Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 99 S. Ct. 2319, 60 L. Ed.2d 920 (1979).

32 90 Conn. App. at 828.
33 Id. at 831
34 Id.
35 Id.



magistrate had erred in determining that the warrant was sup-
ported by probable cause. The court remanded with an order
that the defendant’s motion to suppress be granted.

While other search and seizure cases did not require re-
examination of cardinal principles as in Brunetti and Edman,
they presented interesting applications of established princi-
ples. In State v. Pink,36 the Supreme Court made short work
of the defendant’s claim that the Department of Correction
had violated his constitutional right against unreasonable
searches when a correctional officer strip-searched him as he
was about to be taken to court for an appearance in his mur-
der case. Previously the DOC had intercepted a phone con-
versation between the defendant and his sister and learned
that he was going to bring a note to hand his sister in the
courtroom. The officer who searched the defendant found a
note in his pocket which set forth his plan to hire a terminal-
ly ill person to take the blame for the murder with which the
defendant was charged. The court found that the fruits of the
search did not require suppression of the note at trial because
the DOC search did not violate an expectation of privacy of
the defendant that society would recognize as reasonable in
the prison setting: “[t]he department has an important securi-
ty interest in searching prisoners before transporting them to
and from court appearances and the defendant was or rea-
sonably should have been aware of that practice.”37

In State v. Vazquez,38 the Appellate Court rejected the defen-
dant’s claim that the police were not justified in relying on his
girlfriend’s consent for them to enter and search his apartment
for a firearm connecting the defendant to an armed robbery.
The girlfriend told the police that she resided in the apartment
with her children and that the defendant was not home. She
signed a written consent form for the search. Soon after begin-
ning the search, the police found the defendant under a bed and
took from his grasp folded bills as evidence of the robbery. The
girlfriend then withdrew her consent to search, stating that she
was not the renter and did not reside in the apartment. The
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36 274 Conn. 241, 256-61 (2005).
37 Id. at 260.
38 87 Conn. App. 792 (2005)



police ceased their search for a firearm but the money was used
as evidence at the robbery trial.39 The court found that it was
reasonable for the police to have depended on the girlfriend’s
apparent authority to consent to the search.40
II. EYEWITNESS IDENTIFICATION PROCEDURES IN THE FIELD AND

IN THE COURTROOM.
In State v. Ledbetter,41 the Supreme Court rejected feder-

al and state constitutional challenges to the admissibility of an
identification of the defendant by the victim of a street rob-
bery.42 The defendant and multiple amici curiae43 presented
the court with “research on the perils of eyewitness identifi-
cation” that were not sufficient to persuade the court that the
police had violated the constitutional standard44 that governs
motions to suppress identifications that are produced by
police identification procedures.45 Further the court rejected
the argument that the state constitution places a greater
restriction than does the federal constitution on eyewitness
identification procedures conducted by the police.46
Notwithstanding its rejection of the defendant’s constitutional
claims and over the state’s objection that an appellate court

2006] DEVELOPMENTS IN CONNECTICUT CRIMINAL LAW: 2005 193

39 Id. at 800-01.
40 Id. at 802-03.
41 275 Conn. 534 (2005), cert. denied, Ledbetter v. Connecticut, 2006 U.S.

LEXIS 3103 (U.S., Apr. 17, 2006).
42 The victim had been attacked on the street by two persons who had fled in a

black sedan containing three other black males. Id. at 538-39 The police soon
apprehended five suspects in such a car and, upon hearing a dispatcher’s report of
the apprehension, the witness asked to be taken to where the vehicle had been
stopped in order to attempt an identification. Id. at 539-40. The witness identified
the defendant and a second suspect, but, as to a third suspect, “could not be ‘100 per-
cent positive . . . .” Id. at 540.

43 Id. at 546 n.10 (lists amici curiae).
44 The established due process standard requires that a defendant making a motion

to suppress an identification prove both that a police identification procedure is “unnec-
essarily suggestive” and that it resulted in an “unreliable” identification. Id. at 546-48.

45 The court noted that it lacks the authority to find that the federal constitution
places greater restrictions upon police activity than the restrictions recognized by the
United States Supreme court. Id. at 559. But the court recognized the theoretical
possibility that the Connecticut Constitution could impose greater restrictions on
police activity. Id. at 560.

46 Applying the six factor “‘analytical framework’” for reviewing state consti-
tutional claims from State v. Geisler, 222 Conn. 672, 684-86 (1992), the court found
that three Geisler factors (federal precedent, textual approach, holdings and dicta of
Connecticut appellate courts) were in the state’s favor, two factors (historical, sib-
ling state approach) were “neutral,” and “[t]he sixth factor, economic and sociolog-
ical considerations, favors the defendant.” Ledbetter, 275 Conn. at 561-63, 566.



should not consider economic, scientific and social research
not presented in the trial court,47 the Ledbetter court demon-
strated receptivity to the research on “the potential dangers of
eyewitness identification” presented by the defendant and the
amici curiae in their briefs.48

The defendant and amici curiae argued that research shows
that an eyewitness’s certainty is not a reliable indicator of the
witness’s accuracy in making an identification, that level of
certainty is given too much stock by judges ruling on admissi-
bility and jurors hearing eyewitness testimony, and that an eye-
witness’s certainty is “‘malleable’ or susceptible to cues from
the administrator of the identification procedure.”49 The
court, however, pointed out that studies varied in their results
on the correlation, whether negative, positive or nonexistent,
“between witness confidence and the accuracy of the identifi-
cation.”50 The court declined to adopt a rule that an identifi-
cation procedure is per se suggestive if the police fail to indi-
cate to the witness that the police may not have included the
perpetrator in the procedure.51 Nonetheless, the court was
impressed with scientific research supporting the contention of
the amici curiae that “[w]ithout such a warning, ... the witness
feels obligated to select one of the photographs or participants
in the procedure, which may result in the witness choosing the
individual who is the most similar to or least dissimilar from
the actual perpetrator, regardless of whether the perpetrator is
one of the choices in the identification procedure.”52

Based on its nuanced consideration of the research pre-
sented on appeal, the court broke new ground in the law in
two very significant ways. First, in a signal to criminal prac-
titioners and trial judges, the court declared that trial courts
should take account of the research on eyewitness identifica-
tion in employing the established due process test for deter-
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47 Id. at 567.
48 Id. at 566-69.
49 Id. at 566-67.
50 Id. at 568-69.
51 Id. at 569-70.
52 Id. at 571. The court sets forth in some detail the research that calls into ques-

tion the “‘relative judgment process’” that eyewitnesses may employ when police
do not give them the understanding that the culprit being sought may in fact not be
included in the police identification procedure. Id. at 572.



mining whether an identification is admissible or not.53
Second, signaling that the defendant and amici curiae had
struck a deep chord with their presentation on the usefulness
of science in improving the reliability of criminal judgments,
the court declared:

Because of the importance of eyewitness identifications in
the criminal justice system and the risks of failing to warn the
witness that the perpetrator may or may not be present in the
identification procedure, we deem it appropriate to exercise
our supervisory authority to require an instruction to the jury
in those cases where the identification procedure administra-
tor fails to provide such a warning, unless no significant risk
of misidentification exists.
The Ledbetter decision is likely to have a lasting value in

Connecticut law. The court balanced the valid and sometimes
competing interests of law enforcement with a concern that
the law should not remain static where there is new research
whose recognition may lead to more reliable criminal trial
verdicts. The court noted that “case studies consistently iden-
tify mistaken identifications as a significant source of wrong-
ful convictions of innocent people.”54 Balanced against the
spectre of wrongful convictions, the court declared:
“Nevertheless, we must recognize that eyewitness identifica-
tion remains a vital element in the investigation and adjudica-
tion of criminal acts.”55 Concluding, the court wrote:

Although neither the federal nor the state constitution
requires additional protections beyond the Manson standard;
. . . we retain an interest in mitigating the risks of misidenti-
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53 “We reiterate, however, that an indication by the identification procedure
administrator that a suspect is present in the procedure is an unnecessarily sugges-
tive element of the process that should be considered by the trial court in its analy-
sis. See State v. Austin, 195 Conn. 496, 500 (1985). We also agree that the trial
court, as part of its analysis, should consider whether the identification procedure
administrator instructed the witness that the perpetrator may or may not be present
in the procedure and should take into account the results of the research studies con-
cerning that instruction.” Id. at 574-75.

54 Id. at 576. The court noted that a study commissioned by the National
Institute of Justice that reviewed twenty-eight cases in which DNA was used to
exonerate defendants had “concluded that ‘[i]n the majority of the cases, given the
absence of DNA evidence at the trial, eyewitness testimony was the most com-
pelling evidence.’” Id. (quoting E. CONNORS, T. LUNDREGAN & N. MILLER ET AL,
CONVICTED BY JURIES, EXONERATED BY SCIENCE: CASE STUDIES IN THE USE OF DNA
EVIDENCE TO ESTABLISH INNOCENCE AFTER TRIAL, National Institute of Justice, Dept.
Of Justice Pub. No. NCJ 161258 (1996), p. 24.

55 275 Conn. at 577.



fication in the courts of this state. Therefore, we invoke our
supervisory authority to do so.56
The court took the extraordinary step of providing a

model instruction that it directed trial courts to employ.57

III. TRIAL PROCEDURE: COUNSEL CASES.
Both the Supreme and Appellate courts reversed criminal

convictions involving pro se defendants who had not been
adequately canvassed to ensure that they were waiving the
right to counsel and choosing self-representation with their
eyes open to the risks that the choice carries.

In State v. Diaz58 the defendant was convicted of narcotics
and firearm charges and sentenced to serve forty-three years.
The record showed that the trial court did not inform the
defendant that his criminal exposure in the case was “a peri-
od of nearly fifty years.”59 The Supreme Court agreed with
the defendant’s claim that “his waiver of counsel was not
knowing, intelligent and voluntary by virtue of the trial
court’s failure to inform him of the range of possible penal-
ties that he would face upon conviction.”60

In State v. Ming Zhi Li,61 the defendant was convicted in a
bench trial of criminal trespass in the first degree and sen-
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56 Id.
57 The instruction is as follows:
In this case, the state has presented evidence that an eyewitness identified
the defendant in connection with the crime charged. That identification was
the result of an identification procedure in which the individual conducting
the procedure either indicated to the witness that a suspect was present in
the procedure or failed to warn the witness that the perpetrator may or may
not be in the procedure. Indicating to a witness that a suspect is present in
an identification procedure or failing to warn the witness that the perpetrat-
or may or may not be in the procedure may increase the likelihood that the
witness will select one of the individuals in the procedure even when the per-
petrator is not present. Thus, such action on the part of the procedure
administrator may increase the probability of a misidentification.
This information is not intended to direct you to give more or less weight to
the eyewitness identification evidence offered by the state. It is your duty to
determine what weight to give to that evidence. You may, however; take into
account this information, as just explained to you, in making that determi-
nation.
Id. at 579-80 (Emphasis in original).
58 274 Conn. 818 (2005).
59 Id. at 831.
60 Id. at 828.
61 90 Conn. App. 52 (2005).



tenced to one year of incarceration, execution suspended
after thirty days, with two years conditional discharge. The
defendant twice applied for a public defender, but was denied
with the court declaring: “‘there is no chance that you could
go to jail if convicted. And we don’t allow public defenders
for nonjailable offenses.’”62 The case was transferred to the
infractions docket, but it was placed back on the criminal
docket and the criminal trespass charge was reinstated. The
court informed the defendant that he faced incarceration for
a year, but not that he was entitled to counsel. On appeal the
Appellate Court found that the defendant’s constitutional
right to counsel had been violated and the state conceded that
the violation “was harmful to the defendant.” Noting that
the defendant had already served his prison sentence, the
court stated: “Regrettably, . . . the only relief that this court
can provide to him is a reversal of his wrongful conviction.”
Additionally, the court took the “unusual action of dismiss-
ing the information in this instance because the defendant has
already served his sentence.”63

Commonly, trial courts appoint standby counsel for crimi-
nal defendants who choose to exercise their constitutional right
to self-representation. In State v. Beaulieu,64 reversed in part
on other grounds, the Supreme Court learned at oral argument
that a pro se defendant had been appointed a different standby
counsel for each day of his three day trial. Though not claimed
as error on appeal, the Beaulieu court took the opportunity to
express its “concern over the trial court’s decision to allow this
practice.”65 The court noted that Practice Book Section 44-5
requires standby counsel upon the defendant’s request “to
advise the defendant as to legal and procedural matters” and
further provides “[i]f there is no objection by the defendant,
such counsel may also call the judicial authority’s attention to
matters favorable to the defendant.” The Supreme Court
described the purpose behind the appointment of standby
counsel is “to ensure a defendant meaningful access to the
courts.”66 That purpose is undercut where different counsel
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62 Id. at 56.
63 Id. at 58.
64 274 Conn. 471 (2005).
65 Id. at 478 n.3.
66 Id.



each day acts as standby, each counsel thereby lacking a first-
hand understanding of the “legal issues and strategies [that]
become evident only in the course of the unfolding of a
trial.”67 The court issued an order that should become the
norm in Connecticut practice hereafter: a single standby coun-
sel should be appointed for the duration of trial.68

In Higgins v. Liston,69 the Appellate Court reviewed a writ
of error brought on behalf of the petitioner in error who
claimed that he was deprived of his right to counsel when he
was convicted of summary criminal contempt and given six
extra months in jail for his obnoxious behavior in response to
being sentenced in his criminal case. The Higgins court
reviewed binding Supreme Court precedent holding that
summary criminal contempt proceedings are not criminal
prosecutions.70 Therefore, neither the Sixth amendment or
state constitutional right to counsel in “all criminal prosecu-
tions” nor due process of law required that Higgins be
accorded counsel when he was summarily held in contempt
and sentenced for it.71

Both the sovereign and the defendant rely on professional
counsel in our system of criminal justice to make sure that
criminal trials are fairly and sufficiently contested. When
either government counsel or defense counsels fail function-
ally, the adversarial process breaks down and trial results are
less dependable. In 2005, many cases raised issues relating
to the performance of counsel for the state, as well as of
counsel for the defense. A short and selective review of
counsel cases involving prosecutorial misconduct and inef-
fective assistance of defense counsel follows.

Christopher Champagne recently published in this journal
a thorough review of the history of prosecutorial misconduct
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67 Id.
68 Id.
69 88 Conn. App. 599 (2005).
70 The Higgins court noted that the paperwork for the writ of error had mistak-

enly cited CONN. GEN. STAT. Section 51-33a instead of Section 51-33. The former
statute applies to prosecutions for criminal contempt by way of information and the
latter statute applies to summary criminal contempt, which “allows the court, as it
did in this case, to proceed to resolve such matters summarily at the tie of the con-
tumacious conduct . . . .” Id. at 609 n.6. The distinction between the two modes of
criminal contempt was pivotal in the Higgins decision.

71 Id. at 610-13.



claims in Connecticut from 1902 to 2005.72 It is not neces-
sary to cover the same territory in this article. However, a
few cases decided in 2005 bear special mention. Of the many
cases reviewing claims of prosecutorial misconduct during
trial and at final argument, two stand out which raise the
question whether and when prosecutorial misconduct may
deprive a defendant of a fair trial on only some, not all, of the
charges in the case. In State v. Beaulieu,73 the defendant was
convicted of sexual assault in the first degree and kidnapping
in the first degree. On appeal the Appellate Court found that
the trial prosecutor had committed misconduct in examining
a witness and at final argument, but found that it had an
impact on the fairness of the trial as to the sexual assault
charge and not the kidnapping charge.

The Supreme Court granted the defendant’s petition for
certification for review of the kidnapping affirmance. The
state did not seek certification to challenge the reversal of the
sexual assault conviction. In hearing the defendant’s appeal,
the Supreme Court declared: “We therefore take it as a given
that the state committed prosecutorial misconduct that
deprived the defendant of a fair trial on that conviction.”74
The Supreme Court posited that the issue was “whether there
was a significant difference in the facts and circumstances of
the kidnapping conviction to warrant a different result.” The
Supreme Court faulted the Appellate Court’s differentiation
between the misconduct’s impact on the two verdicts, noting
that the prosecutor’s jury summation had not made such a
differentiation regarding the state’s proof of the two charges.
Thus, the Supreme Court concluded that misconduct had
violated the defendant’s right to a fair trial on the kidnapping
count just as it had on the sexual assault count.75

It would be a misconstruction to read Beaulieu to mean
that prosecutorial misconduct that deprives a defendant of a
fair trial on one count deprives him on all counts. Later in the
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72 Christopher M. Champagne, Prosecutorial Misconduct in Connecticut: A
Review, 78 CONN. BAR. J. 196-230 (2004).

73 274 Conn. 471 (2005).
74 Id. at 476-77.
75 Id. at 480-83.



year the Supreme Court reviewed another case in which pros-
ecutorial misconduct was found by the Appellate Court, only
this time it was the state that sought obtained certification to
appeal. In State v. Spencer,76 the state argued that prosecu-
torial misconduct had occurred but that it required reversal of
only two of the defendant’s convictions, not all four convic-
tions. The Supreme Court agreed, finding that reversal was
not required for the defendant’s risk of injury to a child and
sexual assault in the second degree convictions: “there is no
reasonable likelihood that the jury’s verdict on these charges
would have been different absent the misconduct.”77

In State v. Michael J.,78 the Supreme Court issued a split
decision on whether the trial court abused its discretion in rul-
ing on the defendant’s motion to dismiss without first holding
an evidentiary hearing to determine whether the trial prosecutor
had deliberately provoked the defendant’s motion for a mistri-
al. Justice Zarella, joined by Justices Norcott and Vertefeuille,
held that the trial court had properly denied the motion to dis-
miss without holding a hearing. Justice Katz, joined by Justice
Borden, dissented. The state had charged the defendant with
two counts of risk of injury to a child, one count of sexual
assault in the first degree, and one count of sexual assault in the
second degree, based on his alleged sexual abuse of his eleven
year old daughter in November and December of 1998.

The trial court granted the defendant’s motion in limine so
that the state was limited to offering evidence relating to the
charges brought and not evidence of other acts of miscon-
duct. When the child complainant testified, she related
events that exceeded the scope of the in limine ruling. The
trial court granted the defendant’s motion for a mistrial but
later denied the defendant’s motion to dismiss based on the
double jeopardy principle that the sovereign may not inten-
tionally provoke a mistrial and then retry the defendant.79
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76 275 Conn. 171 (2005).
77 Id. at 183. The court explained that in Beaulieu “we concluded that there was

an insufficient disparity in the strength of the state’s evidence, absent the tainted tes-
timony, on each conviction to justify the different outcomes.” Spencer, 275 Conn. at
181 (citing State v. Beaulieu, 274 Conn. at 480).

78 274 Conn. 321 (2005).
79 Id. at 324-331. The seminal federal and state cases on that proposition are

Oregon v. Kennedy, 456 U.S. 667, 102 S. Ct. 2083, 72 L. Ed. 2d 416 (1982), and
State v. Colten, 234 Conn. 683 (1995), cert. denied, 516 U.S. 1140, 116 S. C t. 972,
133 L. Ed. 2d 892 (1996).



The majority in Michael J. held that the trial court had been
within its discretion in finding that the trial prosecutor’s con-
duct was not intended to provoke a mistrial, in part because
the trial court had observed the events and was entitled to
credit the trial prosecutor’s representation that the witness’s
testimony was unexpected.80

In addition to his federal double jeopardy claim, the
defendant in Michael J. raised an independent claim under
the state constitution. Section III of Justice Zarella’s major-
ity opinion, with which the dissenters concurred, rejected the
defendant’s claim that the state constitution supports a broad-
er double jeopardy protection than the double jeopardy
clause in the Fifth Amendment.81 The Connecticut constitu-
tion does not contain a double jeopardy clause, but
Connecticut courts have consistently recognized that protec-
tion against double jeopardy “is implied in the due process
and personal liberty guarantees of article first, Sections 8 and
9, of the constitution of Connecticut.”82 But Connecticut
precedent has “historically accorded less protection against
double jeopardy than the federal constitution.”83
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80 274 Conn. at 335. The majority relied upon the proposition that declarations
to the court by officers of the court, i.e., attorneys, “‘are virtually made under
oath.’” Id. (quoting State v. Webb, 238 Conn. 389, 420 (1996). The same proposi-
tion has been applied to counsel’s representations in reply to a court’s inquiry into a
possible conflict of interest. See Morgan v. Commissioner, 87 Conn. App. 126, 133
(2005) (“the court may rely on the solemn representation of a fact made by habeas
counsel as an officer of the court. The course thereafter followed by the court in its
inquiry depends on the circumstances of the particular case.”); State v. Drakeford,
261 Conn. 420, 426-27 (2002).

81 274 Conn. at 349-61 (majority) & 361 n.1 (concurrence).
82 State v. Nixon, 92 Conn. App. 586, 589-90 n.4 (2005) (citing State v.

Kasprzyk, 255 Conn. 185, 192 (2001). In Nixon, the Appellate Court held that the
defendant’s two convictions of assault in the second degree for stabbing a single vic-
tim twice in one altercation violated the double jeopardy clause bar on multiple
punishments for the same offense. Nixon, 92 Conn. App. at 589-97 (“To say, for
example, that our legislature intended that a defendant charged with simple assault,
where ten blows were thrown, could be tried and found not guilty at one trial relat-
ing only to the first punch thrown and then, following the state’s argument, subse-
quently charged and brought to trial nine more times, all on the basis of one fight
with one victim in one place in one very short period of time, simply does not com-
port with our reading of the statute, nor does it comport with the history of the pros-
ecution of similar offenses in our case law.” Id. at 594-95.).

83 Id. at 351. Justice Zarella traces Connecticut’s long-standing minority view
of double jeopardy law to State v. Lee, 65 Conn. 265 (1894). The Lee court’s theo-
ry of continuing jeopardy “stood in direct contrast to federal constitutional jurispru-
dence as espoused by the United State Supreme Court in Kepner v. United States,
195 U.S. 100, 129, 132-33, 24 S. Ct. 797, 49 L. Ed. 114 (1904) (holding that double



Interestingly, Justice Zarella’s analysis focuses on the
Connecticut Constitution of 1965, not the original state con-
stitution of 1818, and notes that the delegates at the 1965
Connecticut Constitutional Convention considered and
rejected “an amendment that would have added a specific
double jeopardy clause to our constitution.”84

Just as prosecutorial misconduct claims require proof both
that misconduct occurred and that it had an impact on the
defendant’s right to a fair trial, so must challenges to the con-
duct of defense counsel include proof both of deficient per-
formance and actual prejudice. However, because the right
to effective assistance of counsel is part of the right to coun-
sel guarantee specifically set forth in the sixth amendment,
the defendant need not prove that he was denied a fair trial by
due process standards as is the case for prosecutorial mis-
conduct claims. Rather a criminal client must prove that, but
for his lawyer’s deficient performance, there is a reasonable
probability that the outcome would have been different.85
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83 (cont.) jeopardy clause of fifth amendment barred retrial of defendant after he
had been acquitted and noting that vase majority of states adhered to that rule).”
Michael J., 274 Conn. at 352. It is of consequence that Justice Holmes, dissenting
in Kepner, cited “the well-reasoned decision in State v. Lee, 65 Connecticut, 265.”
Kepner, 195 U.S. at 135. Connecticut’s commitment to the continuing jeopardy the-
ory was the basis of the state’s successful appeal from the defendant’s conviction of
murder in the second degree and its conviction of him at a second trial for the cap-
ital crime of murder in the first degree in the Palko case. See State v. Palko, 121
Conn. 669, 681 (1936) (state’s successful appeal of errors at first trial); State v.
Palko, 122 Conn. 529, 538-42 (1937) (holding that the Lee principle of continuing
jeopardy is consistent with due process under the state and federal constitutions; not-
ing that Lee decision “has been referred to by a great jurist as a ‘well-reasoned deci-
sion.’” Id. at 539 (quoting Kepner v. United States, 195 U.S. at 135)). Justice
Cardozo for the United States Supreme Court rejected Palko’s claim that the pro-
tections of the double jeopardy clause in the Fifth Amendment applied to the states
through the fourteenth amendment. Deciding that the Kepner majority’s model of
double jeopardy is not a right “implicit in the concept of ordered liberty,” Justice
Cardozo made use of the fact that “right-minded men” (e.g.., Justice Holmes) “could
reasonably, even if mistakenly, believe that a second trial was lawful in prosecu-
tions subject to the Fifth Amendment, if it was all in the same case.” Palko v.
Connecticut, 302 U.S. 319, 322-23, 325, 58 S. Ct. 149, 82 L. Ed. 288 (1937).

84 Michael J., 274 Conn. at 352-53. In a provocative footnote, the court writes:
“Indeed, our historical analysis leads us to question the fundamental premise of the
defendant’s claim, namely, whether a guarantee against double jeopardy even exists
in the state constitution. In other words, if our constitutional forebears [in 1965]
rejected an express textual ban on double jeopardy in the revised constitution of
Connecticut, then how could they have intended that such a right be implied in the
due process clause?” Id. at 353-54 n.16 (Bracketed material added.).

85 Strickland v. Washington, 466 U.S. 668, 687-88, 694, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984).



In Ledbetter v. Commissioner,86 the Supreme Court reject-
ed the petitioner’s claim that his trial counsel was ineffective
when he tactically chose to concede voluntariness in chal-
lenging the admission of a confession on other grounds. The
petitioner claimed that trial counsel’s concession was unrea-
sonable because it precluded petitioner from later raising a
“novel” state constitutional claim that voluntariness should be
judged differently for juveniles.87 The Ledbetter court found
that counsel’s performance was reasonable:

To conclude that counsel is obligated to recognize and to pre-
serve previously undecided constitutional claims, the viability
of which is purely speculative, would be to require criminal
defense lawyers to possess a measure of clairvoyance that the
sixth amendment surely does not demand.88
In Dontigney v. Commissioner,89 the Appellate Court sus-

tained the dismissal of the petitioner’s second habeas corpus
case and denial of certification to appeal on grounds of res
judicata. In his first habeas case the petitioner had claimed
that his trial counsel had prevented him from testifying at his
trial when petitioner arrived at court intoxicated. In his sec-
ond habeas case, he alleged that his lawyer “should have
requested a continuance to give the petitioner time to become
sober.”90 TheAppellate Court noted that the first habeas peti-
tion had decided the prejudice prong of the Strickland test
against the petitioner: “‘the habeas court made a factual
determination that his testimony lacked credibility and found
that his testimony at the criminal trial would not have caused
a different result.’”91 For that reason the Appellate Court
concluded that collateral estoppel barred the petitioner from
relitigating the issue of prejudice and that the habeas court
had correctly denied certification to appeal its dismissal of
the ineffective assistance of counsel claim.

In Thompson v. Commissioner,92 the Appellate Court
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86 275 Conn. 451 (2005).
87 Id. at 458-60.
88 Id. at 462.
89 87 Conn. App. 681 (2005).
90 Id. at 683.
91 Id. at 684-85 (quoting Dontigney v. Commissioner, 42 Conn. App. 304, 305-

06, cert. denied, 239 Conn. 918 (1996)).
92 91 Conn. App. 205, 207, 21-16 (2005).



found ineffective assistance of counsel where counsel did not
make a motion to dismiss on statute of limitations grounds,
given that the defendant was not arrested until 1998 on a fail-
ure to appear warrant that issued in 1989. In Brown v.
Commissioner,93 the Appellate Court considered and rejected
an unorthodox claim of ineffective assistance of counsel
based on two public defenders’ alleged failure to provide the
petitioner with a copy of the client’s file in a timely manner
after the public defenders withdrew from representation two
years into the case because the client was not then eligible for
assistance.94 The Brown court found “it troubling that the
petitioner did not have possession of his file prior to the com-
mencement of trial” but concluded that the public defenders
had not performed deficiently and that they “acted in accor-
dance with statutory law when they withdrew their represen-
tation.”95 The court added that the “petitioner must bear
some of the responsibility for his own inaction in not request-
ing his file even once following his counsel’s withdrawal.”96

IV. TRIAL PROCEDURE: JURY INSTRUCTIONS.
Several cases on the adequacy and propriety of jury charges

announced new rules. In State v. Patterson,97 the Supreme
Court reversed the defendant’s conviction of conspiracy to
commit murder because the trial court did not comply with the
defendant’s request to charge the jury that a jailhouse infor-
mant’s testimony should “be reviewed with particular scrutiny
and weighed . . . with greater care than the testimony of an
ordinary witness.”98 The chief state’s witness was an inform-
ant who testified that the defendant made various admissions
to him during the seven months that he and the defendant were
cellmates after the defendant’s arrest. The informant agreed to
assist police in exchange for various benefits including a
reduction in his current sentence, favorable sentencing recom-
mendations for as yet unresolved charges, a jail transfer, and
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93 92 Conn. App. 382 (2005).
94 Id. at 386.
95 Id. at 388-89.
96 Id. at 389.
97 276 Conn. 452 (2005).
98 Id. at 465.



restoration of visitation privileges.99 The Supreme Court
noted that special instructions for particular witnesses are not
generally required in the law but that there are two exceptions
to the rule, “the complaining witness exception and the accom-
plice exception.”100 The court agreed with the defendant that
“an informant who has been promised a benefit by the state in
return for his or her testimony has a powerful incentive, fueled
by self-interest, to implicate falsely the accused.”101 Because
such informant testimony is “inevitably suspect,” the court
announced a third exception for informants: “Because the tes-
timony of an informant who expects to receive a benefit from
the state in exchange for his or her cooperation is no less sus-
pect than the testimony of an accomplice who expects lenien-
cy from the state, we conclude that the defendant was entitled
to an instruction substantially in accord with the one that he
had sought.”102

In State v. Cortes,103 the Supreme Court granted the state’s
petition for certification to appeal two issues, one of which
was “‘Did the Appellate Court properly conclude that the
trial court’s instructional references to the complainant as the
“the victim” deprived the defendant of his right to a fair
trial?’”104 The Supreme Court did not decide that certified
issue because the other issue mandated a new trial.
Nonetheless, in an important footnote, the court related that
the trial court’s jury charge referred to the complainant as the
“victim” seventy-six times.105 The state conceded that the
references were improper but made the argument that the ref-
erences in context meant only that the complainant was the
alleged victim. The Supreme Court remarked, “[t]he state’s
contention is, at best, dubious.”106 The court pointed out that
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99 Id. at 459-60, 465.
100 Id. at 467.
101 Id. at 469.
102 Id. at 470. The Patterson court overruled State v. Santiago, 48 Conn. App.

19, cert. denied, 245 Conn. 901 (1998), a decision relied upon by the state for the
proposition that a special credibility instruction is only required for a complaining
witness or an accomplice. Patterson, 276 Conn. at 470-71.

103 276 Conn. 241 (2005).
104 Id. at 242 n.1 (quoting State v. Cortes, 271 Conn. 917 (2004).
105 Id. at 249 n.4.
106 Id.



the commonly understood meaning of “victim” is “the person
harmed by a crime or other injurious event.”107 The court
concluded:

In the context of the present case, the jury could have drawn
only one inference from its repeated use, namely, that the
defendant had committed a crime against the complainant.
For this reason, we agree with those courts that have deemed
references to the complainant as the “victim” inappropriate
where the very commission of a crime is at issue.108
In State v. DeJesus,109 the Appellate Court found error in

a jury instruction on a charge of conspiracy to commit mur-
der where the trial court failed to instruct the jury that the
conspiracy count related to the same victim named in the
murder count of the same information but not to a second
person alleged as the victim in a third count charging
attempted murder.110

The Pinkerton111 doctrine of vicarious liability was the sub-
ject of claims of error in conspiracy cases. In State v.
Santiago,112 the Supreme Court held that the state was not col-
laterally estopped from prosecuting the defendant for burglary
in the first degree where his separately tried co-conspirator had
been acquitted of burglary in the first degree and where the
sole theory of liability for the defendant was vicarious liabili-
ty under Pinkerton for the conduct of the other conspirator.113
In State v. McFarlane,114 theAppellate Court upheld the defen-
dant’s convictions of burglary in the third degree and larceny
in the first degree under Pinkerton because the defendant’s
participation in planning the crimes and as a lookout “was not
so attenuated or remote that it was unjust to hold him respon-
sible for his coconspirators’ criminal conduct.”115
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107 Id.
108 Id. (authorities cited here omitted).
109 92 Conn. App. 92 (2005).
110 Id. at 102-04, 108-09. Two companion cases were tried and heard on appeal

withDeJesuswere also reversed on the same basis, i.e., that there was a reasonable pos-
sibility that the jury convicted of conspiracy with reference to the wrong victim. State
v. Rivera, 92 Conn. App. 110 (2005); State v. Sanchez, 92 Conn. App. 112 (2005).

111 Pinkerton v. United States, 328 U.S. 640, 66 S. Ct. 1180, 90 L. Ed. 1489 (1946).
112 275 Conn. 192 (2005).
113 Id. at 197-99, 203-04.
114 88 Conn. App. 161 (2005).
115 Id. at 168.



The nature of conspiracy liability itself was the source of
error in State v. Coltherst116 where the defendant was con-
victed and sentenced on counts of conspiracy, all arising out
of a single plan. On appeal the defendant, prosecution and
Appellate Court agreed that the six counts were the same
offense for double jeopardy purposes; accordingly, so the
court remanded for vacating of five of the six sentences.117
In another case, the Supreme Court vacated a conviction of
conspiracy to commit manslaughter in the first degree with a
firearm, explaining that it “is not a cognizable crime because
it ‘requires a logical impossibility, namely, that the actor . . .
[agree and] intend that an unintended death result.’”118

Manslaughter in the first degree with a firearm carries a
forty year maximum sentence, while manslaughter in the first
degree carries a twenty year maximum.119 Thus, in a series of
cases defendants tried for murder but convicted of manslaugh-
ter in the first degree with a firearm have disputed whether it
is a proper lesser included offense of murder. In State v.
Greene,120 the Supreme Court explained that Connecticut less-
er included offense law uses a “cognate pleadings” test121
under which manslaughter in the first degree with a firearm is
sometimes a lesser included offense of murder and sometimes
not – depending on whether the information charging murder
alleged that the killing was committed with a firearm. Under
prong two of Connecticut’s test for lesser included offenses,
the “relevant inquiry . . . is whether it is possible to commit the
greater offense of murder, as described in the information,
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116 87 Conn. App. 93 (2005).
117 Id. at 112-13. The seminal case on conspiracy as a single offense, whether

its object is one or many crimes, is Braverman v. United States, 317 U.S. 49, 53, 63
S. Ct. 99, 87 L. Ed. 23 (1942). See also State v. Hayes, 127 Conn. 543, 588 (1941);
State v. Kitt, 8 Conn. App. 478, 489, cert. denied, 202 Conn. 801 (1986); State v.
Padua, 273 Conn. 138, 173 (2005).

118 State v. Greene, 274 Conn 134, 164 (2005) (quoting State v. Almeda, 189
Conn. 303, 309 (1983)).

119 Manslaughter in the first degree with a firearm is set forth in CONN. GEN. STAT.
Section 53a-55a and manslaughter in the first degree is set forth in Section 53a-55.

120 274 Conn. 134 (2005).
121 Id. at 156. The “cognate-pleadings approach” is reflected in the second

prong of the four prong Whistnant test used in Connecticut in preference to ele-
ments-centered and evidence-centered tests used in some other jurisdictions. Id. at
156. (discussing State v. Whistnant, 179 Conn. 576, 588 (1980) and its precursor
State v. Brown, 163 Conn. 52 (1972)).



without first having committed the lesser offense of
manslaughter in the first degree with a firearm.”122 In Greene
the information charging murder alleged “that the defendant
had the ‘intent to cause the death of another person by means
of a firearm’ and that he ‘aided another in causing the death of
another,’” but the information did “not allege that either he or
the principal used, were armed with, threatened the use of, dis-
played or represented by their words or conduct that they pos-
sessed a firearm during the commission of the crime.”123 The
Greene court interpreted the state’s charge to permit proof that
did not have to include shooting the victim with a firearm: “In
other words, the defendant and the principal could have carried
out the crime without a firearm and, thus, in a manner differ-
ent from that intended by the defendant.”124 Therefore, the
court found that the trial court’s instruction on manslaughter in
the first degree with a firearm and the defendant’s conviction
of it violated the constitution.125 The court agreed, however,
with the state’s argument that the appropriate remedy was to
vacate the judgment of conviction for manslaughter in the first
degree with a firearm and to remand with direction that the
judgment be modified to reflect a conviction of manslaughter
in the first degree and for resentencing.126

E. TRIAL PROOF: ELEMENTS OF CRIMINAL OFFENSES.
A spate of cases decided in 2005 dealt with the elements of

proof for the different modes of liability set forth in the statute
defining risk of injury to a child, CONN. GEN. STAT. Section 53-
21. In State v. Robert H.127 the Supreme Court affirmed the
Appellate Court’s finding that the evidence was insufficient to
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122 Id. at 158 (emphasis in original).
123 Id. at 158-59.
124 Id. at 159.
125 Id. at 160. The Greene court cited the sixth amendment right “to be informed

of the nature and cause of the accusation” but also noted that it would only “‘assume
without deciding’” that right is applicable to the states. Id. at 153 n.15.
Alternatively, the fourteenth amendment due process clause requires specific notice
of criminal charges. Id. (citing Cole v. Arkansas, 333 U.S. 196, 201, 68 S. Ct. 514,
92 L. Ed. 644 (1948). See also State v. Aldridge, 87 Conn. App. 750, 753 (2005)
(claim that instruction and conviction of offense that is not lesser included offense
is reviewable claim of “constitutional dimension”).

126 Id. at 160, 162.
127 273 Conn 56 (2005)



sustain three of the defendant’s four convictions of risk of
injury. The state’s information for those counts charged that
the defendant “did an act likely to impair the health or morals
of a child under the age of sixteen years in violation of
[Section] 53-21(1) . . . .”128 The Appellate Court had “deter-
mined that the defendant’s act of asking F to place a syringe on
his penis and his act of exposing himself to F and B after exit-
ing the shower were not ‘acts directly perpetrated on the per-
son of the [victims]’ within the meaning of the second part of
Section 53-21(1).”129 The Supreme Court rejected the state’s
argument that recent law had “eliminated the physical touch-
ing requirement”130 for Section 53-21 that it recognized in its
1980 and 1988 decisions in State v. Pickering131 and State v.
Schriver.132 The court in Robert H. reviewed the case law and
statutory changes of the last two decades, but concluded that
the physical touching requirement had not been eroded:

we conclude that in cases concerning alleged sexual miscon-
duct, an “act likely to impair the . . . morals of . . . [a] child”;
CONN. GEN. STAT. (Rev. To 1997) Section 53-21(1); must
involve a physical touching of the victim’s person in a sexu-
al and indecent manner. Likewise, we conclude that an “act
likely to impair the health . . . of . . . [a] child”; CONN. GEN.
STAT. Section 53-21(1); when committed in a sexual context,
includes only those acts that involve a direct touching of the
victim’s person and are or are likely to be injurious to the vic-
tim’s physical health.133
The Supreme Court in Greene conducted an insufficiency

of the evidence analysis and found that the Appellate Court
had correctly determined that there was insufficient evidence
of the physical touching requirement in CONN. GEN. STAT.
Section 53-21(1).134
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128 Id. at 61.
129 Id. at 63 (quoting in part State v. Robert H., 71 Conn App. 289, 296 (2002)).
130 Id. at 64.
131 180 Conn. 54, 64-65 (1980).
132 207 Conn. 456, 465-66 (1988).
133 Robert H., 273 Conn. at 77.
134 The Supreme Court also considered the state’s claim that the Appellate Court

had ignored some testimony that the jury may have relied upon in convicting on one
of the three counts. Acknowledging that an insufficiency analysis should focus on
all the evidence, not merely the evidence relied on and referenced by the prosecu-
tion at trial, the court stated: “We also recognize, however, that these principles can-
not be applied in a vacuum. Rather, they must be considered in conjunction with an
equally important doctrine, namely, that the state cannot change the theory of the



The Supreme Court interpreted and applied a different
mode of liability: the “situation portion” of the risk of injury to
a child statute in State v. Padua135 and State v. Smith.136 Under
the “situation portion” of Section 53-21(1), the state need not
prove actual injury to a child but rather that “the defendant
willfully created a situation that posed a risk to the child’s
health or morals.”137 In Padua, the Supreme Court found that
the Appellate Court had erred in finding it necessary for the
state to offer expert evidence to prove that oral ingestion of
marijuana would be likely to injure a child. Police executing a
search warrant had found marijuana throughout an apartment,
including some being packaged for sale on the kitchen table
near boxes of cereal, in a household that included the defen-
dants’ seven and three year old children.138 In Smith, the police
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134 (cont.) case on appeal.” Id. at 81-82. The court stated that “‘theory of the
case’ doctrine is rooted in principles of due process of law.” Id. at 82 (citing Dunn
v. United States, 442 U.S. 100, 106, 99 S. Ct. 2190, 60 L. Ed. 2d 743 (1979). The
court cited with approval and adopted a test for theory of the case articulated by the
First Circuit Court of Appeals: “In Cola [v. Reardon, 787 F.2d 681 (1st Cir.), cert.
denied, 479 U.S. 930, 107 S. Ct. 398, 93 L. Ed. 2d 351 (1986)], there was evidence
in the record that would have been sufficient to sustain the petitioner’s conviction,
but the Court of Appeals held that the state appellate court should not have consid-
ered that evidence in support of the conviction because it was not part of the state’s
theory of the case at trial. Id., at 693. In reaching that result the Court of Appeals
interpreted Dunn and its progeny as follows: ‘

[I]n order for any appellate theory to withstand scrutiny under Dunn, it must
be shown to be not merely before the jury due to an incidental reference, but
as part of a coherent theory of guilt that, upon [review of] the principal
stages of trial, can be characterized as having been presented in a focused
or otherwise cognizable sense.’ Id. We conclude that this statement is an
accurate synthesis of Dunn and Chiarella [v. United States, 445 U.S. 222,
237 n.21, 100 S. Ct. 1108, 63 L. Ed. 2d 348 (1980)]. We therefore adopt it
as the standard by which to gauge whether evidence introduced at trial, but
not relied on by the state in its legal argument, is properly cognizable by an
appellate court when evaluating the sufficiency of the evidence.”
Id. at 83.
135 273 Conn. 138, 148 (2005).
136 273 Conn. 204 (2005).
137 Padua, 273 Conn. at 148.
138 Id. at 143-44, 146-64. The Supreme Court sat en banc in Padua. Justices

Borden and Katz wrote dissenting opinions, joined by Justice Norcott. They would
have affirmed the Appellate Court because the “state should have been required to
present expert testimony concerning the possible injurious effects of the oral con-
sumption of raw marijuana.” Id. at 187 (Borden, J., dissenting). Justice Katz noted
that the risk of injury to a child statute required the state to prove that the defendants
had created a situation that “was likely to harm the health of a child.” Id. at 192
(emphasis in original). Positing that “[c]ommon knowledge is limited ... to those
well substantiated facts that are obvious to the general community[,]” Justice Katz
would have had the court conclude that “the effects of eating raw marijuana are far



found the defendant semi-conscious on a bed with a small
child sitting nearby, and enough rock cocaine on the mattress
for “six or seven adult doses.”139 Finding that expert testimo-
ny was unnecessary in Smith because a jury possesses the com-
mon knowledge that ingesting cocaine, even in rock form,
would create a risk to a child’s health, the Supreme Court
reversed the Appellate Court and ordered that the judgment of
conviction for risk of injury to a child be reinstated.

In State v. Miranda,140 the Supreme Court reversed prece-
dent that it had set in the same case in 1998,141 now conclud-
ing that it had erred when it had then held that the defendant
could be convicted of assault in the first degree for failing to
protect a child from physical abuse by the child’s mother. The
case is extraordinary on several grounds,142 not the least of
which is the court’s recognition that stare decisis should not
bar the court from “reaching a just conclusion in a matter.”143
Six justices joined in a short prefatory opinion that declared:

After careful reconsideration, we have become persuaded
that our conclusion in Miranda I, supra, 245 Conn. 230, that
the defendant could be convicted of assault in the first degree
in violation of Section 53a-59 (a) (3) was clearly wrong and
should be overruled. The six justices of this court who agree
with this conclusion and join in this opinion do not, however,
arrive at that conclusion by employing the same analysis. As
a result, the reasoning of these six justices is set forth in the
two concurring opinions issued herewith. The judgment is
reversed in part and the case is remanded with direction to
dismiss the two counts of the information for assault in the
first degree and for resentencing on the one count of risk of
injury to a child.144
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138 (cont.) from obvious, largely unreported, and , to the extent that they are dis-
cussed outside the mainstream media, they are widely disputed.” Id. at 193. Justice
Katz’s dissent is notable for its inclusion of citations to zany internet sites that dis-
cuss the properties of raw and cooked marijuana. Id. at 199-200.

139 Smith, 273 Conn. at 206-07.
140 272 Conn 430, 431-32 (2005) (per curiam order), 274 Conn. 727, 730, 733-

35 (2005) (full opinion).
141 State v. Miranda (“Miranda I”), 245 Conn. 209 (1998).
142 Both of the plurality opinions cite CONN. GEN. STAT. Section 1-2z, the legis-

lature’s riposte to the court’s change, announced in State v. Courchesne, 262 Conn.
537 (2003), in its approach to the so-called plain meaning rule of statutory interpre-
tation. See State v. Miranda, 274 Conn. at 737-39, 751-52.

143 Miranda, 274 Conn. at 733.
144 Id. at 734-35.



Justice Borden, joined by Justices Norcott and Palmer,
wrote that:

the linchpin of the court’s reasoning [in Miranda I] was that
there is a recognized common law duty of a parent or legal
guardian to protect his or her child from abuse, the breach of
which may constitute assault under our Penal Code pursuant
to Section 53a-4; and the defendant, although neither a parent
nor legal guardian, was subject to the same duty because he
had established a familial relationship with the victim’s
mother, had assumed the responsibility for the victim’s car,
and considered himself the victim’s stepfather.145
Noting that the defendant had never challenged his criminal

liability under the risk of injury to a child statute, Justice
Borden took the position that parents and guardians are in clear
recognizable legal categories that may admit of assault liabili-
ty for failing to act to protect a child, but that “[i]t simply goes
too far to say that [the defendant] should be treated precisely
the same as a parent or legal guardian for purposes of criminal
liability, because he had established a ‘familial relationship’
with the victim’s mother, had assumed responsibility for the
victim’s care, and considered himself her stepfather.”146

Justice Vertefeuille, joined by Chief Justice Sullivan and
Justice Zarella, began her analysis by pointing out that the
court in its 1998 Miranda decision “did not address the text
of the [assault in the first degree] statute or its legislative his-
tory” but instead had focused at length on “‘a common-law
duty to protect the victim from her mother’s abuse, the breach
of which can be the basis of a conviction under Section 53a-
59(a)(3).’”147 Justice Vertefeuille’s analysis then employed
the language of the statute, dictionary authority for the com-
monly understood meanings of “assault” and “conduct,” leg-
islative history, the rule of lenity, and a critique of the earlier
decision’s reliance on authority from other jurisdictions
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145 Id. at 747-48.
146 Id. at 749. Justice Borden added that “the emerging demographic trend

toward nontraditional alternative family arrangements, which we cited as support in
Miranda I” now seemed a better “counter argument” because “the boundaries of this
duty-based criminal liability will be too amorphous, and too fact-based and based on
hindsight, to fit comfortably within our Penal Code.” Id. He further added that such
amorphousness in determining criminal liability “will discourage others, such as
volunteers and close friends, from establishing ‘familial relationships’ with the chil-
dren who are likely to be the most in need of them.” Id. at 750

147 Id. at 758 (quoting Miranda I, 245 Conn. at 218).



interpreting different statutes.148 Justice Vertefeuille con-
cluded that “the legislature did not intend that inaction, such
as the failure to protect a child, should constitute assault
under this statute.”149 Her view of assault liability would
appear to exclude parents and guardians as well as persons
who do not have a categorical duty to protect a given child.150

Justice Katz in dissent opens her opinion “with the doc-
trine of stare decisis, the principle that cautions courts to
tread lightly into the world of overruling precedent.”151
Justice Katz writes that it is very significant that, in the
seven years since the court’s first decision in Miranda, the
legislature did not choose to act to correct the court’s statu-
tory interpretation of assault liability.152 Justice Katz also
questions the “wisdom of revisiting the issue” because it
undermines the value of finality of judgments.153 Her dis-
sent also recounts the analytic methodology of the Miranda
I decision, replies to various arguments made in the plurali-
ty opinions, and strongly argues that “imposing criminal lia-
bility for omissions is not tantamount to creating a common-
law crime.”154 Justice Katz declares:
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148 Id. at 758–66.
149 Id. at 766. Justice Vertefeuille also notes, as did Justice Borden, that the

defendant had never questioned his criminal liability under the risk of injury to a
child statute. Id.

150 Justice Borden differed from Justice Vertefeuille in his methodology and the
scope of his conclusion as to assault liability, though not the result in the case.
Justice Borden stated that he does “not think that the question of whether there can
be criminal liability for a failure to act necessarily can be decided solely by refer-
ence to the language and legislative history of the assault statutes.” Id. at 748. It is
mildly ironic that Justice Vertefeuille in her legislative history analysis relies on tes-
timony given by “David Borden, then executive director of the commission to revise
the criminal statutes”. Id. at 761. Substantively, Justice Borden differed with
Justice Vertefeuille over whether to limit the scope of the decision so as to leave for
another day whether a parent or guardian may have a duty that the defendant did not
have in Miranda. Justice Borden wrote:

Although, as Justice Vertefeuille’s opinion indicates, a strong case may be
made that our assault statutes preclude any criminal liability based on the
omission of conduct, as opposed to active conduct, a strong case may also be
made that, consistent with the great weight of authority elsewhere, as our
opinion in Miranda I indicated, § 53a-4 would permit this court to recognize
the principle of criminal liability based on the failure to act where there is a
clear legal duty to act, such as where parents or legal guardians are concerned.

Id. at 748.
151 Id. at 768.
152 Id. at 769-72.
153 Id. at 772-74.
154 Id. at 788.



Therefore, at the risk of repeating myself, I would not adopt
a broad general rule covering other circumstances, but, rather,
I would conclude only that, in accordance with the trial court
findings, when the defendant, who considered himself the
victim’s parent, established a familial relationship with the
victim’s mother and her children and assumed the role of a
father, he assumed, under the common law, the same legal
duty to protect the victim for the abuse as if he were, in fact,
the victim’s guardian. Under these circumstances, to require
the defendant as a matter of law to take affirmative action to
prevent harm to the victim or be criminally responsible
imposes a reasonable duty.155

VI. MISCELLANEOUS.
Many other cases in 2005 decided issues of importance.

Among them were two decisions of the Supreme Court further
refining the rule set forth in State v. Troupe156 for the state’s use
of constancy of accusation witnesses to corroborate testimony
by a victim of sexual assault. In State v. Samuels157 the Supreme
Court modified the Troupe doctrine so as to limit constancy
testimony to statements made by a complainant before filing
a complaint with the police.158 In State v. Gonzalez,159 the
Supreme Court held that the defendant was not entitled to a
new trial even though two constancy witnesses gave detailed
and graphic testimony in violation of the Troupe rule despite
the fact that defense counsel had obtained an in limine ruling
to enforce the Troupe rule. The Gonzalez court held that the
inadmissible evidence did not prejudice the defendant under
either of the two standards the court has used for “reversing
non-constitutional, evidentiary improprieties.”160

Many cases raised issues concerning expert testimony and
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155 Id. at 789 (quoting in part State v. Miranda, 245 Conn. at 226-27).
156 237 Conn. 284 (1996).
157 273 Conn. 541, 550-56 (2005).
158 The court in Samuels concluded, however, that the erroneous admission of

testimony by four constancy witnesses was evidentiary, not constitutional, error. Id.
at 556-562. The court concluded that it was not reversible error because it did not
“substantially prejudice the defendant.” Id. at 564.

159 272 Conn. 515 (2005).
160 Id. at 527 (discussing one line of cases that requires a showing that “it is

more probable than not that the result of the trial would have been different if the
error had not been committed” and a second line of cases that requires a showing
that “the prejudice resulting from the impropriety was so substantial as to undermine
confidence in the fairness of the verdict.”).



the need for so-called Porter hearings to determine whether
expert testimony was admissible. In State v. Finan,161 the
Supreme Court ruled that it was reversible error for the trial
court to permit four police officers to testify regarding their
suspicions that the defendant was the person depicted on a
videotape from a surveillance camera in the convenience store
that the defendant was alleged to have robbed.162 In State v.
Aaron L.163 the Supreme Court found that a two and a half year
old victim’s statement to her mother had properly been admit-
ted in evidence because it satisfied the “residual exception” to
the hearsay rule.164 In Aaron L. Justice Borden wrote a con-
currence in which he declared: “I write separately . . . to high-
light the point that, in a future case such as this one, in which
we are asked to apply the residual exception to the hearsay rule
to the statement of a very young child, this court would bene-
fit greatly from some expert learning about how such children
typically recall and relate what happens to them.”165

In two cases the courts held that it was not necessary to
hold a Porter166 hearing in order for the state to establish
the validity of expert scientific evidence, in one case on
microscopic hair analysis167 and in the other on the horizon-
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161 275 Conn. 60 (2005).
162 Noting the evidence connecting the defendant to the robbery was not strong, the

court concluded that “the improper admission of the police officers’ testimony likely
affected the verdict and undermined confidence in the fairness of the verdict.” Id. at 71.

163 272 Conn. 798 (2005).
164 The trial court had admitted the hearsay evidence under the medical treat-

ment exception to the hearsay rule, not the residual exception. Id. at 808-09. The
Supreme Court noted that the defendant on appeal did not challenge the ability of a
reviewing court to affirm the admission of hearsay “on the basis of an exception to
the hearsay rule other than the one relied on by the trial court.” Id. at 810 n.17.

165 Id. at 828. Justice Borden explained further: “Although I am a father and
grandfather, I simply do not know whether what are regarded in the case law as hall-
marks of reliability of young children’s statements are valid. Some science may help
to resolve those doubts. I do not think that such material is unavailable. … Perhaps the
next time we are asked to determine whether a statement of a child of such a young
age is reliable enough to be admitted without cross-examination, we will be able to do
so on the basis of more than general notions of experience and our intuition.” Id. at 829.

166 The reference is to State v. Porter, 241 Con. 57 (1997), cert. denied, 523 U.S.
1058 (1998), in which the Supreme Court adopted the federal test for determining
the admissibility of scientific evidence set forth in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), in
preference to the previous test based on Frye v. United States, 294 F. 1013 (D.C. Cir.
1923). See State v. West, 274 Conn. 605, 630 (2005).

167 State v. West, 274 Conn. 605, 631-38 (2005) (defendant’s challenge to micro-
scopic hair analysis evidence “is foreclosed by our recent decision in State v. Reid,
[254 Conn. 540 (2000)].” Id. at 631-37.).



tal gaze nystagmus test,168 because the validity of the under-
lying scientific methodology had previously been established
and affirmed on appeal in other cases, obviating the necessi-
ty of a trial court revisiting the legal issues under Porter. In
another case, the Supreme Court affirmed a trial court ruling
under Porter that excluded evidence offered by the defendant
concerning a special protocol for measuring a juvenile’s
“competency relative to Miranda warnings.”169

VII. CONCLUSION

Some important criminal law decisions issued in 2005
have been omitted from this article because it is a survey.
Some areas of criminal law would need much closer analysis
than is fitting here. Certain areas of criminal law will con-
tinue to be featured in the case law. For example, while the
law relating to prosecutorial misconduct claims has been
refined in recent years, practitioners will continue to raise
such claims with a much greater frequency than they did in
the 1990s when the review accorded prosecutorial claims was
comparatively amorphous. Questions relating to scientific
evidence and to expert testimony will need further explo-
ration at both the trial and appellate level in coming years.
Indeed, certain justices of the Supreme Court have voiced an
intellectual hunger for better records upon which to review
claims relating to novel kinds of specialized evidence. The
year 2005 should be remembered for the case, State v. Ross,
that lifted criminal practice into the public arena for intense
debate on the death penalty in modern Connecticut. But 2005
was also a year in which courts and counsel for the state and
the defense dealt with more arcane issues that will affect
criminal practice in 2006 and beyond.
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168 State v. Balbi, 89 Conn. App. 567, 576-77, cert. denied, 275 Conn. 919
(2005) (Porter hearing on whether horizontal gaze nystagmus test meets Porter cri-
teria not necessary in light of prior determination that it does in State v. Commins,
83 Conn. App. 496, cert. granted on other grounds, 271 Conn. 905 (2004).

169 State v. Griffin, 273 Conn. 266, 278-82 (2005) (not error to subject “Grisso
protocol” to Porter test; based on record in case no abuse of discretion found in
applying the test. Id. at 86.).



2005 DEVELOPMENTS IN CONNECTICUT PROBATE,
ESTATE AND GIFT TAX LAW

BY B. DANE DUDLEY, GREGORY A. HAYES, LEIGHT A. NEWMAN
JENNIFER M. PAGNILLO AND GEORGE H. RICHARDS, II*

I. LEGISLATION
The Connecticut legislature was quite busy with probate

and estate and gift tax legislation in 2005. The repeal of the
succession tax and the overhaul of the estate and gift tax laws
were, obviously major changes. The changes in the transfer
tax laws resulted in a change in how probate court fees are
calculated. The legislature also attempted to balance the
interests in protecting a ward and giving flexibility to a con-
servator or temporary conservator to deal with emergency sit-
uations with, among other things, new hearing and reporting
requirements. The protection of children was another theme
in 2005, with the pilot Regional Children’s Courts becoming
permanent and the Probate Court Administrator authorized to
expand the program throughout the state. The probate courts
have also been given some guidance on dealing with 21st
century discovery issues, with new authority given to courts
and executors to have access to a decedent’s e-mail accounts.
A. Connecticut Estate and Gift Tax

During 2005, the Connecticut legislature amended the
Connecticut estate and gift taxes and repealed the Connecticut
succession tax. These changes made permanent the decou-
pling of the Connecticut estate tax, which had been temporar-
ily in place for the estates of decedents dying between July 1,
2004 and December 31, 2004, although the form of decou-
pling has changed significantly. In addition, the Connecticut
gift tax system has been completely overhauled and replaced
with a system unified with the Connecticut estate tax. The
estate and succession tax changes apply to the estates of dece-
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dents (who were either Connecticut residents on their deaths
or owned Connecticut real or personal property) dying on or
after January 1, 2005.1 The gift tax changes apply to gifts
made on or after January 1, 2005.2

1. Succession Tax. The Connecticut succession tax,
found at Chapter 216 of Title 12 of the Connecticut General
Statutes, no longer applies to the estates of decedents dying
after January 1, 2005.3

2. Gift Tax. Connecticut gift tax continues to apply to (i)
gifts made by Connecticut residents of real property and tan-
gible personal property located in Connecticut and intangible
personal property regardless of location and (ii) gifts made
by non-Connecticut residents of real property and tangible
personal property located in Connecticut.4 However, the
previous system of levying a tax each year based on the cur-
rent year’s gifts has been replaced with a system that has now
been “unified” with the Connecticut estate tax; no gift tax is
due until aggregate taxable gifts made on or after January 1,
2005, exceed $2 million but the amount of any such taxable
gifts will be included in the donor’s Connecticut taxable
estate, effectively deferring tax until the donor’s death.5
Much like the federal requirements, a gift tax return must be
filed for any year in which Connecticut taxable gifts exceed
the annual exclusion amount, even if no gift tax is due. Once
the aggregate gifts exceed $2 million, gift tax will be due
based on the entire amount of taxable gifts at marginal rates
ranging from 5.08% to 16%. Any gift tax paid for tax year
2005 and later is credited against the donor’s Connecticut
estate tax. Gifts made prior to 2005, and gift tax paid as a
result of such gifts, are ignored.

3. Connecticut Estate Tax. The Connecticut estate
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1 2005 Conn. Acts 251, §§ 66, 69 (Reg. Sess.); 2005 Conn. Acts 3, §§ 50-53
(June Spec. Sess.).

2 2005 Conn. Acts 251, § 67 (Reg. Sess.).
3 Id. § 66; 2005 Conn. Acts 3, §§ 50-53 (June Spec. Sess.).
4 See CONN. GEN. STAT. § 12-643 (2006 Supp.), as amended by 2005 Conn. Acts

251, § 68 (Reg. Sess.).
5 2005 Conn. Acts 251, §§ 67, 68 (Reg. Sess.). Gifts made prior to January 1,

2005, are not considered in determining whether the $2 million aggregate threshold
is exceeded or in determining any credit for gift taxes paid.



threshold is now $2 million. Accordingly, no estate tax is due
if the Connecticut taxable estate of a decedent dying after
January 1, 2005, is $2 million or less.6 The definition of
Connecticut taxable estate has been expanded to include any
Connecticut taxable gifts made after January 1, 2005.7 For
Connecticut taxable estates greater than $2 million, the estate
tax is generally equal to the prior federal state death tax cred-
it, with marginal rates ranging from 5.085% to 16% for
estates larger than $10,100,000.8 Unlike the federal estate
tax calculation, the Connecticut estate tax calculation is
based on the entire estate—there is no “exclusion” or unified
credit equivalent. Thus, while there is no tax due for a
$2,000,000 Connecticut taxable estate, the tax jumps to
$101,700 for a $2,000,001 Connecticut taxable estate.9 The
effect of this “cliff” should be mitigated by including in one’s
estate plan a charitable gift of the amount necessary to reduce
the Connecticut estate tax to zero provided that the gift is of
a lesser amount than the tax saved.

Inheritance taxes paid by resident estates to any other U.S.
state or the District of Columbia based on real or personal
property located in those jurisdictions are credited against the
Connecticut estate tax, up to the pro rata amount of tax that
Connecticut would have imposed on that property. Similarly,
the Connecticut estate tax on a non-resident estate is prorated
according to the percentage of the gross estate that falls under
Connecticut’s estate tax jurisdiction. However, if a
Connecticut resident owns real property in a state that cur-
rently does not have an estate tax, the effect is that out-of-state
real property will be subject to tax by Connecticut because
there will be no offsetting state estate tax paid to the other
jurisdiction.10 Although concerns about the constitutionality
of what is effectively a Connecticut estate tax on non-
Connecticut real and personal property have been voiced, no

2006] 2005 DEVELOPMENTS IN CT PROBATE, ESTATE AND GIFT TAX LAW 219

6 Id. § 69.
7 Id. § 69(c).
8 Id. § 69(g).
9 Id.
10 Id. § 69(d). A state that has not amended its estate tax laws to account for the

phase out of the federal death tax credit will generally no longer collect estate tax.
California and Florida are currently among these states.



successful challenge to this structure has been mounted.
A Connecticut estate tax return must be filed for every

Connecticut resident decedent and every non-resident dece-
dent whose gross estate includes Connecticut real or tangible
personal property.11 If the decedent’s Connecticut taxable
estate is over $2 million, the tax return must be filed with
both the Commissioner of Revenue Services and the probate
court for the district in which the decedent resided.12 If the
decedent’s Connecticut taxable estate is less than $2 million
then the return must only be filed with the appropriate pro-
bate court, and the judge of probate will issue a determina-
tion that the decedent’s estate is not subject to Connecticut
estate tax.13

Married Connecticut residents (or residents of any state
who own real property in Connecticut) with a traditional
estate plan designed to avoid estate tax at the death of the
first spouse by maximizing use of the federal exemption
amount and the federal marital deduction, will be surprised to
find that although there will be no federal estate tax due at
the death of the first spouse, there could be state estate tax
due. For example, a married Connecticut resident dying in
2009 with a taxable estate of $4,000,000 and a traditional
estate plan would owe $229,200 in Connecticut estate tax at
first death. The Connecticut estate tax can be deferred to the
second death by changing the estate plan to take into account
state, as well as federal, estate taxes. To avoid the dilemma
that residents of other “decoupled” states face, having to
choose between deferring state estate tax and taking full
advantage of the first-to-die’s available federal estate tax
exemption, the new Connecticut estate tax law permits an
election under Section 2056(b)(7) of the Internal Revenue
Code for Connecticut purposes, regardless of whether that
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11 2005 Conn. Acts 251, § 70 (Reg. Sess.) (amending CONN. GEN. STAT. § 12-
392). Previously, Connecticut required an estate tax return to be filed only if a fed-
eral estate tax return was required, both for Connecticut residents and non-
Connecticut residents with Connecticut property. See CONN. GEN. STAT. § 12-
392(b)(3) (2005). However, the new requirement is analogous to the prior require-
ment that succession tax returns be filed for all estates.

12 2005 Conn. Acts 3, § 55 (June Spec. Sess.).
13 Id.



election has been made for federal purposes.14 Accordingly,
trust property for which a surviving spouse has a qualifying
income interest can qualify for the Connecticut estate tax
marital deduction even though an election will not be made
to qualify it for the federal estate tax marital deduction, per-
mitting the federal and Connecticut taxable estates to match
the corresponding estate tax exemptions, which in turn
allows all estate taxes to be deferred until the death of the
surviving spouse.15

The Department of Revenue Services (“DRS”) issued a
Special Notice describing the changes to the Connecticut
estate and gift taxes.16 The Notice, in addition to providing
a helpful explanation of the main elements of the new law,
includes the DRS interpretation of the Connecticut QTIP
election. The DRS contends that Section 69(f)(2) of 2005
Conn. Acts 251 (i) requires a Connecticut QTIP election for
any trust for which the federal QTIP election has been made
and (ii) permits a Connecticut QTIP election to be made only
if no federal QTIP election is made on the decedent’s federal
estate tax return. The effect of the first prong is that if the
Connecticut estate tax exemption for an estate is larger than
the federal estate tax exemption,17 there is no ability for fed-
eral but not Connecticut QTIP treatment, which would permit
full use of the additional Connecticut exemption. The effect
of the second prong is that if the federal exemption is larger
than the Connecticut exemption, which is scheduled to occur
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14 2005 Conn. Acts 251, § 69(f)(2) (Reg. Sess.).
15 For example, consider a gross estate of $4,000,000 for a married decedent

dying in 2009, when the federal exemption is $3,500,000. An estate plan that passed
the Connecticut exemption amount of $2,000,000 to a credit shelter trust, the
remaining federal exemption of $1,500,000 to a qualified terminal interest property
(“QTIP”) trust for which the Connecticut election only was made, and the remain-
ing $500,000 outright to the surviving spouse would defer all estate taxes until the
surviving spouse’s death while still maximizing use of the first decedent’s federal
estate tax exemption. At the survivor’s death, the QTIP trust would be includable in
the surviving spouse’s estate for Connecticut estate tax purposes but not for federal
estate tax purposes.

16 State of Connecticut, Department of Revenue Services, Special Notice 10 (2005).
17 Although the current Connecticut exemption matches the current $2,000,000

federal exemption and will remain at $2,00,000 when the federal exemption is
scheduled to increase in 2009, a person who made federal taxable gifts prior to 2004
and died in, for example, 2006, would effectively have a larger Connecticut exemp-
tion than federal exemption.



in 2009, the ability to make full use of both the federal and
Connecticut exemptions is unavailable if the decedent’s plan
calls for all marital deduction property to be held in a QTIP
trust but permitted if the property in excess of both exemp-
tions is passed outright to the surviving spouse or held in a
general power of appointment trust to benefit the surviving
spouse. The DRS positions seems contrary to the plain lan-
guage of theAct (permitting a state QTIP election “regardless
of whether any such election is made for federal estate tax
purposes”) and challenges are likely to be brought to deter-
mine whether DRS is correct in its interpretations.

Finally, the new legislation states that for purposes of the
new gift and estate tax laws, transfers of property between
parties to a civil union recognized under Connecticut law will
be treated as if they were transfers between two married per-
sons.18
B. Probate Courts

1. Probate Court Fees. In conjunction with the changes
to the Connecticut estate tax, Section 45a-107 of the
Connecticut General Statutes, which sets out the methodolo-
gy for calculating probate court fees for estate settlement,
was also amended. This statutory provision now states that
the basis for computing the probate fees shall be the greater
of (1) the gross estate for succession tax purposes, (2) the
Connecticut taxable estate or (3) the gross estate for federal
estate tax purposes, plus all damages recovered for injuries
that resulted in death minus any unreimbursable medical
expenses for treatment of such injuries and attorney’s fees
and expenses in recovering such damages.19 The effect of
this change is that Connecticut taxable gifts made after
January 1, 2005, and out-of-state real and personal property
will most likely be includable in the base on which the pro-
bate court fee is calculated.

2. Establishment of Regional Children’s Courts. In 2004,
the legislature authorized the Probate Court Administrator to
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18 2005 Conn. Acts 3, § 58 (June Spec. Sess.); see also 2005 Conn. Acts 10
(Reg. Sess.).

19 2005 Conn. Acts 5, § 15 (June Spec. Sess.).



establish a regional children’s court pilot program in a single
region consisting of the probate districts of New Haven,
Branford, East Haven, Hamden, Milford, North Branford,
North Haven, Orange and Woodbridge. That pilot program
has now been made permanent, and the Probate Court
Administrator has been authorized to expand the program to
six additional regional children’s courts.20 The Probate Court
Administrator will designate which probate districts will be
included in each regional court after consultation with the
probate court judges, whose participation is voluntary.21 A
report on the effectiveness of the regional children’s courts
must be filed with the Judiciary Committee of the Connecticut
General Assembly by January 3, 2007.22

3. Electronic Mail Account Access. A new law was
passed requiring electronic mail service providers to provide
to the executor or administrator of an estate access to or
copies of the contents of the electronic mail account of a
decedent who was domiciled in Connecticut at the time of his
or her death.23 The executor or administrator must provide
the electronic mail service provider with (1) a written request
for such access or copies, accompanied by a copy of the
death certificate and a certified copy of the certificate of
appointment of the executor or administrator or (2) an order
of the probate court.24 The Act does, however, stipulate that
it is not to be construed to require disclosure of information
in violation of any applicable federal law.

4. Transfer of Probate Court Records. Section 45a-661
of the Connecticut General Statutes authorizing the transfer
of probate court records between probate districts has been
amended to add the person under conservatorship as one who
may make a motion in the probate court requesting that his or
her records be transferred to that probate district where such
person has moved, in addition to the person’s spouse, the
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20 CONN. GEN. STAT. § 45a-8a (2006 Supp.), as amended by 2005 Conn. Acts 225
(Reg. Sess.).

21 Id.
22 CONN. GEN. STAT. § 45a-8a(k) (2006 Supp.), as amended by 2005 CONN.

PUB. ACTS 225 (Reg. Sess.).
23 2005 Conn. Acts 136 (Reg. Sess.).
24 Id. § 1 (b).



conservator, and the first selectman or chief executive officer
of the town in which the person now resides.25

C. Guardians
Subsidized Guardianship Eligibility. Section 17a-126 of

the Connecticut General Statutes, which grants the
Department of Children and Families the discretion to estab-
lish a program of subsidized guardianship for children who
have been in foster care or certified relative care for between
12 and 18 months, was modified to reduce the eligibility
requirement of the minimum time in foster care from 12
months to 6 months.26

D. Conservators
1. Transfer of Probate Records. See the description of

the changes in the permissible transfers of probate court
records for those persons under a conservatorship under
Section B 4, supra.

2. Appointment and Duties of Temporary Conservators.
Section 45a-664 of the Connecticut General Statutes con-
cerning the appointment of temporary conservators has been
amended to place additional limitations on the appointment
and power of temporary conservators.

The standard for appointing a temporary conservator is
heightened. In the past, temporary conservators could be
appointed where the probate court found that (1) the respon-
dent is incapable of managing his or her own affairs or inca-
pable of caring for himself or herself and (2) irreparable
injury to the mental or physical health or financial or legal
affairs of the respondent would result if such appointment
were not made.27 Now the second prong of that standard has
been changed to require the court to find immediate and
irreparable injury to the mental or physical health or financial
or legal affairs of the respondent.28
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25 2005 Conn. Acts 26 (Reg. Sess.).
26 2005 Conn. Acts 254 (Reg. Sess.).
27 CONN. GEN. STAT. § 45a-654(a) (2006 Supp.).
28 CONN. GEN. STAT. § 45a-654(a) (2006 Supp.), as amended by 2005 Conn. Acts
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In addition, the probate court may now limit the duties,
responsibilities and powers of the temporary conservator in
accordance with the circumstances that gave rise to the
appointment and must make specific findings to support such
limitations.29 In creating the limitations, the court is to con-
sider the wishes and abilities of the respondent, other support
services available to the respondent and any prior appoint-
ments of conservators, attorneys-in-fact or fiduciaries.30 If
the circumstances that gave rise to the appointment of the
temporary conservator no longer exist, the probate court is
authorized to terminate the appointment.31

If the probate court grants an ex parte order for a tempo-
rary conservator, a hearing must be held within 72 hours of
the issuance of the order.32 The law now prohibits a tempo-
rary conservator from moving the residence of a respondent
without court approval.33

Lastly, if a temporary conservator determines that place-
ment in a long-term care institution is required, the tempo-
rary conservator must file a report with the probate court in
advance of making the placement.34 The report must contain
details as to the basis for the temporary conservator’s deter-
mination that long-term care placement is required, an indi-
cation of what community resources have been considered to
avoid placement and reasons why the respondents needs can-
not be met in a less restrictive and more integrated setting.35
Such a report does not have to be filed in advance of the
placement in a long-term care institution if (i) the placement
is the result of the respondent’s discharge from a hospital or
(ii) irreparable injury will result to the mental or physical
health or financial or legal affairs of the respondent by hav-
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154 (Reg. Sess.).
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154 (Reg. Sess.).
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ing to make such filing in advance.36 However, if placement
is made before the report is filed, the report is due five days
after the placement.37

3. Placement in Long-Term Care Institutions. A perma-
nent conservator is similarly required to file a report with the
probate court justifying the placement of a ward in a long-
term care institution before such placement will normally be
made.38

II. CASE LAW
This portion of the article surveys probate decisions dur-

ing 2005. The survey focuses on the more significant deci-
sions in this area addressing issues of jurisdiction, procedure
and administration.
A. Jurisdiction

1. Probate Exception to Federal Diversity Jurisdiction. In
Cadle Company v. D’Addario,39 the federal court granted a
motion to dismiss for lack of subject matter jurisdiction
because of the “probate exception” to diversity jurisdiction
(when the exercise of jurisdiction would require a federal court
to directly probate a will or administer an estate). Less than a
year before the decedent died, he obtained a loan from the
Bank of New Haven in the amount of $1,000,000. Upon pub-
lication of the decedent’s death in local newspapers, the Bank
sent the estate a letter demanding payment of the loan, and
then failed to respond to the executor’s requests for further
information. The Bank then sold the loan to the Cadle
Company (“Cadle”), but the loan was never repaid. After insti-
tuting various actions in the Probate Court and Superior Court,
Cadle filed an action in District Court, alleging breach of fidu-
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36 Id.
37 Id.
38 2005 Conn. Acts 155 (2006 Supp.) (amending CONN. GEN. STAT. § 45a-656).
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ciary duties, unjust enrichment, conversion, statutory theft and
violations of the Connecticut Unfair Trade Practices Act.

The District Court found that the probate exception to
diversity jurisdiction precluded the court from exercising
jurisdiction over the federal action while the estate was
involved in probate proceedings. Even if the requirements
for diversity jurisdiction are otherwise met, a federal court
may not exercise jurisdiction if to do so it would indirectly
probate a will or administer an estate. “In determining
whether the probate exception applies, a federal district court
must consider whether entertaining the action would cause
the court to (1) interfere with the probate proceedings, (2)
assume general jurisdiction of the probate or (3) assume con-
trol of property in the custody of the state court.”40 The
District Court noted that in determining whether a particular
action will implicate the first prong of the test and interfere
with an ongoing probate proceeding, the Court of Appeals for
the Second Circuit distinguishes between in personam and in
rem actions.41 Although Cadle did bring in personam claims
against the executors, the Court declined to exercise jurisdic-
tion because (1) there had been no final accounting in the
probate court, (2) and the “potential res judicata and collater-
al estoppel implications” of the federal action would improp-
erly interfere with the probate proceedings.42

2. Jurisdiction over Appeal by Conserved Person. In
Lesnewski v. Redvers,43 the Supreme Court reversed the dis-
missal of an appeal by a conserved person and held that a
conserved person represented only by an attorney may bring
an appeal if the trial court determines that the appeal is in the
conserved person’s best interests and there is no conflict in
the attorney’s inherent dual role as guardian and advocate. A
court-appointed conservator submitted an accounting to the
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Probate Court. The Probate Court approved the accounting,
removed the conservator without appointing a successor and
ordered the conserved person’s estate to pay attorneys and
court fees. The conserved person appealed the decree with
respect to the conservator’s compensation and the payment
of fees. The Superior Court sua sponte dismissed the appeal,
finding that the appeal must be brought by a conservator,
guardian ad litem or next friend44 as held by the Supreme
Court in Cottrell v. Connecticut Bank & Trust Co.45 As the
conserved person brought the appeal on her own with only
the assistance of counsel, the Superior Court held that it did
not have jurisdiction to hear the appeal.46

The Supreme Court first found that the failure of a con-
served person to bring an appeal with the aid of a guardian or
next friend “involved a question of ‘an amendable irregular-
ity which could be waived,’”47 and did not raise a question of
subject matter jurisdiction. It then determined it was appro-
priate to create an exception to the rule requiring a conserved
person to bring suit through a guardian or next friend and
held that a conserved person may appeal from a decree
approving compensation of the conservator without a next
friend or guardian ad litem if the trial court is persuaded,
through the conserved person’s attorney, that it is in the con-
served person’s best interests to do so.48

3. Res Judicata/Collateral Estoppel. In Oehler v.
Olson,49 the Superior Court declined to hold that an earlier
adjudication of a decedent’s mental incompetence in New
Jersey would prevent the Connecticut court from undergoing
a separate evaluation of the decedent’s testamentary capaci-
ty.50 In 1994, the decedent (who was residing in New Jersey
at the time) was adjudged incompetent, and the decedent’s
daughters were appointed as co-guardians of the decedent’s
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property. In 1997, while visiting one of her daughters in
Connecticut, the decedent executed a will. The decedent
remained with her daughter in Connecticut until she died in
1999.51 After her death, proceedings were held in New
Jersey with respect to the jurisdiction of the probate of the
decedent’s will. The New Jersey court found that the dece-
dent was domiciled in Connecticut at the time of her death,
and that jurisdiction over the probate of her will was with the
Connecticut courts.52 The issue before the Connecticut court
was whether a New Jersey law, which provided that an adju-
dicated incompetent cannot execute a valid will unless there
is a subsequent adjudication that the person has returned to
competency,53 applied to invalidate the decedent’s
Connecticut will. Under Connecticut law, an adjudication of
incompetency does not preclude a finding of testamentary
capacity, and the court would be obligated to undergo a sep-
arate factual determination of the decedent’s testamentary
capacity. The Superior Court found that neither a choice of
law analysis nor the full faith and credit clause required
Connecticut to apply New Jersey law because the New Jersey
court had determined the decedent was a domiciliary of
Connecticut at the time of her death and Connecticut had suf-
ficient contacts so that the application of its law was neither
arbitrary nor fundamentally unfair.54

4. Concurrent Jurisdiction of Probate and Superior
Court. In Ennis v. Larson,55 the Superior Court denied a
motion to dismiss and held that pendency of estate proceed-
ings in the Probate Court does not preclude the Superior
Court from hearing certain claims, because the courts have
concurrent jurisdiction.56 While an accounting proceeding
for the administration of the decedent’s estate was pending in
Probate Court, one of the heirs brought an action in Superior
Court against the administrators, alleging breach of fiduciary

2006] 2005 DEVELOPMENTS IN CT PROBATE, ESTATE AND GIFT TAX LAW 229

51 Id. at *3.
52 Id.
53 Id. at *4.
54 Id. at *7-12.
55 CV040411804S, 2005 Conn. Super. LEXIS 334 (Conn. Super. Ct. Fairfield-

Bridgeport Feb. 1, 2005).
56 Id. at *6-7.



duty, statutory theft, conversion and fraudulent conveyance
and seeking money damages, an accounting of the estate, tre-
ble damages and to set aside a conveyance of real property.
The administrator filed a motion to dismiss, claiming that the
same issues were pending in the Probate Court and that the
Protabe Court had exclusive jurisdiction over the estate. The
Superior Court cited statutory authority as well as relevant
case law in finding that the Probate Court and Superior Court
have concurrent jurisdiction in certain instances.57 In addi-
tion, the plaintiffs were seeking money damages in Superior
Court, a remedy that the Probate Court is unable to award.
Even if the plaintiffs were to wait until the close of the
Probate Court proceeding and appeal the outcome in the
Superior Court, the Superior Court sitting as a probate appeal
court would be unable to award money damages. Therefore,
the Superior Court found that it had subject matter jurisdic-
tion to hear the plaintiff’s claims, notwithstanding the pend-
ing Probate Court action.58

5. Eviction of a Life Tenant. In Nakian v. Nakian,59 the
Superior Court denied a motion to dismiss and held that it
had jurisdiction over a proceeding to evict a life tenant.60
The decedent died in 1992 and specifically devised her real
property to her grandchildren subject to a life estate in her
son. The life tenant failed to pay the real property taxes and,
at the time of the hearing, there was a tax bill due in excess
of $180,000. The City of Stamford brought a foreclosure
action against the estate, the life tenant and the remainder
beneficiaries. As the estate did not have the resources to pay
the tax bill, the executor petitioned the Probate Court for per-
mission to sell the property (rather than undergo an auction).
The Probate Court granted permission for the executor to
sell the property. The executor then brought a summary
process action against the life tenant so that he might deliver
the real property to the buyers under the contract. The life
tenant moved to dismiss the proceedings, claiming that he
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had an ownership interest in the property and could not be
evicted, and that the order of the Probate Court did not
specifically authorize the eviction of the life tenant or other-
wise terminate his life estate. The Superior Court found that
the order of sale by the Probate Court did not terminate the
life estate, but rather converted the interest of the life tenant
into a life estate in the sale proceeds.61 In addition, the life
tenant was represented at the Probate Court hearing, and
therefore the decree was conclusive on his rights. Finally,
although the decree did not expressly order the life tenant to
vacate the premises, the Probate Court did contemplate a
transfer of ownership, and, by virtue of the fact that the
Probate Court was privy to the contract of sale, the Superior
Court found that the Probate Court necessarily contemplated
that the new owners would receive full and immediate pos-
session (as set forth in the contract), which included the
authorization of an eviction proceeding, if necessary.62

B. Procedure
1. Stay of Order Pending Probate Appeal. In

DeChristoforo v. Botte,63 the Probate Court issued an order
for spousal support during the settlement of the estate. A
beneficiary of the estate appealed the issuance of the order to
the Superior Court and also moved for a stay of the order
pending the appeal.64 The Superior Court noted that there
were no Practice Book provisions dealing with stays of exe-
cution of Probate Court orders. In reviewing the provisions
applicable to orders of the Superior Court in analogy, the
Court noted that the automatic stay provisions do not apply
to orders of alimony or support (where instead the stay is in
the discretion of the judge who issued the order). Using these
rules as guidance, the Superior Court held that a stay of a
spousal support Probate Court order is discretionary, and
must be directed to the Probate Court that issued the order.65
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2. Time for Filing Appeal. In Porto v. Appeal from
Probate,66 the Superior Court denied a motion to dismiss and
clarified that notwithstanding the fact that statutes of limita-
tions defenses generally must be raised in a special pleading,
a motion to dismiss is the appropriate way to challenge the
timeliness of an appeal from probate.67 In 2004, the Probate
Court approved the conservator’s final accounting. Within
30 days, the conserved person’s son took an appeal from the
decree. Although the appeal was timely with respect to the
accounting, in his reasons for appeal the son took issue with
the Probate Court’s approval of the 2001 sale of the con-
served person’s real estate. The conservator filed a motion to
dismiss the appeal on the ground that it was untimely
(because it was essentially based on the 2001 sale) and, there-
fore, the court did not have subject matter jurisdiction. The
son argued that even if the statute of limitations had run, the
court still had subject matter jurisdiction, because the defense
of the statute of limitations must be raised as a special
defense in the conservator’s answer, and not by a motion to
dismiss.68 The Superior Court first clarified that a motion to
dismiss is the appropriate manner to plead the timeliness of
an appeal from probate. The Court went on to note that,
although the son’s appeal did state issues with the 2001 sale,
it was clear that he disputed the final accounting in other
ways. Therefore, because appeal was taken within thirty
days from the date the decree was entered approving the
accounting, the son’s appeal was timely.69

3. Outstanding Order. In Silverstein v. Estate of
Silverstein,70 the Superior Court reversed an order granting
an application to sell estate property, and held that the
Probate Court could not order the sale of estate property as
the property was subject to a prior order of distribution. In
1994, the Probate Court approved the administrator’s final
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account and ordered the assets of the estate be distributed.
Several issues were litigated on appeal, and, once all issues
were resolved, the administrator returned to the Probate
Court claiming that he incurred significant expenses defend-
ing the appeals, and that estate property had to be sold in
order to pay these expenses. The Probate Court approved the
terms of sale. On appeal, the Superior Court held a de novo
review. As the administrator provided no evidence of the
amount of administrative expenses outstanding, the Superior
Court could not find that it was necessary to sell the proper-
ty. Furthermore, the Superior Court held that the 1994 order
of distribution precluded the issuance of an order to sell the
property. Although the 1994 accounting was appealed, it was
ultimately affirmed, and, therefore, the 1994 order of distri-
bution remained in full force and effect. To order the sale of
the property properly, the previous order of distribution had
to be modified or revoked by the Probate Court.

4. Appeal From Probate.
(a) Aggrievement. In Renzullo v. Melcher,71 the

Superior Court refused to grant a motion to dismiss a probate
appeal for lack of aggrievement. The conservator of the estate
of Patrick Patronelli filed an interim accounting with the
Probate Court, and, in connection therewith, petitioned for
approval of an increased conservator’s fee in connection with
extraordinary services he claimed to have performed on
Patrick’s behalf.72 The conservator of Patrick’s person object-
ed and requested documentation to support the increased fee,
eventually serving a subpoena duces tecum on the conserva-
tor of the estate demanding production of that documenta-
tion.73 The conservator of the estate moved to quash the sub-
poena, which was denied by the Probate Court. The conser-
vator of the estate appealed, and the conservator of the person
filed a motion to dismiss for lack of subject matter jurisdic-
tion, claiming the conservator of the estate lacked standing to
appeal as he failed to show that he was aggrieved by the
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Probate Court’s denial of the motion to quash.74
In denying the motion to dismiss, the Superior Court first

noted that “‘[i]n Connecticut there has long existed a right for
a party to appeal the decision or order of a court having juris-
diction over probate matters …. This right of appeal, how-
ever, always has been contingent upon a threshold showing
of aggrievement.’”75 “‘The absence of aggrievement, as
required by [Section 45a-186], is a defect that deprives the
Superior Court of jurisdiction to entertain the appeal.’”76
The Superior Court then distinguished between “statutory
aggrievement” and “classical aggrievement.”77 “Statutory
aggrievement exists by legislative fiat which grants an appel-
lant standing by virtue of particular legislation, rather than by
judicial analysis of the particular facts of the case…. It mere-
ly requires a claim of injury to an interest that is protected by
statute.”78 Because the conservator of the estate did not
claim statutory aggrievement, the Superior Court went on to
consider classical aggrievement. There is a two part test
applied by the courts to determine whether a party is classi-
cally aggrieved: “(1) does the allegedly aggrieved party have
a specific, personal and legal interest in the subject matter of
a decision; and (2) has this interest been specially and injuri-
ously affected by the decision.”79 The potential reduction of
the conservator’s fee was not sufficient to establish classical
aggrievement.80 However, the fact that the pecuniary inter-
ests of the conservator of the estate were affected in that he
must spend money and time to comply with the subpoena
implicates classical aggrievement, and so the conservator of
the estate did have standing to appeal the denial of the motion
to quash the subpoena.81
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(b) Reasons for Appeal. In Abbot v. Amellin,82 the
Superior Court declined to grant a motion to dismiss where
the appellant failed to timely file reasons of appeal. The
decedent’s heirs at law filed an appeal from probate objecting
to the appointment of a fiduciary and the admission of the
decedent’s will to probate.83 The appointed executor filed a
motion to dismiss the appeal on the grounds that the Superior
Court lacked subject matter jurisdiction due to the failure of
the heirs to file reasons of appeal.84 The Connecticut Practice
Book provides that appellants “shall file reasons of appeal …
within ten days after the return day.”85 The Superior Court
noted, however, that the purpose of reasons of appeal are to
ensure notice of the disputed issues, and that to deprive the
heirs of their right to appeal when they failed to meet the
deadline would “elevate form over substance” unless it is
“undisputed that [the reasons of appeal] do not exist.”86

(c) Writ of Mandamus Ordering Appeal. In
Harvey Morse, P.A. v. Brunnock,87 the Superior Court grant-
ed the opponent’s motion for summary judgment in an action
requesting a writ of mandamus ordering the Probate Court to
grant an appeal. The decedent died in May of 2001, and one
of the beneficiaries under the will was unable to be located.
Harvey Morse, P.A. (“Morse”), a search firm that locates
missing persons, on its own accord, located the beneficiary
and sent her a letter indicating that she might be entitled to
receive money, and that, upon receipt of her signature on the
letter agreeing to assign 40% of her interest to Morse, it
would relate the details.88 The letter also recited that if the
beneficiary later contested any part of the agreement, that the
percentage payable to Morse would increase to 60%, and that
exclusive jurisdiction of litigation with respect to the letter
agreement would be in Volusia County, Florida. The benefi-
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ciary signed the letter and Morse related the details of her
inheritance in a second letter, which also contained a form of
power of attorney for the beneficiary to sign in favor of
Morse with regard to the inheritance. The beneficiary did not
sign the power of attorney, and instead contacted the
guardian ad litem who had been appointed to protect her
interest by the Probate Court. After a hearing, the Probate
Court found that the assignment was not knowingly signed
by the beneficiary, and ordered the beneficiary’s share to be
distributed to her. Morse filed a motion to appeal, which was
denied by the Probate Court upon its determination that
Morse was not an aggrieved party. Morse then filed a man-
damus action in the Superior Court, asking that the Probate
Court be ordered to grant an appeal.89

The Superior Court first noted that a writ of mandamus is
an extraordinary remedy, and that the party seeking its
issuance must establish “(1) that the plaintiff has a clear legal
right to the performance of a duty by the defendant; (2) that
the defendant has no discretion with respect to performance
of that duty; and (3) that the plaintiff has no adequate reme-
dy at law.”90 The Superior Court then looked to Section 45a-
186, which provides that “’any person aggrieved by any
order, denial or decree of a court of probate in any matter,
unless otherwise specially provided by law, may appeal
therefrom to the Superior Court.”91 “The existence of
aggrievement depends upon whether there is a possibility, as
distinguished from a certainty, that some legally protected
interest which [an appellant] has in the estate has been
adversely affected. Moreover, it must appear that the interest
which is adversely affected is a direct interest in the subject
matter of the decree from which the appeal is taken.”92 As
Morse would have a direct interest in the estate if the assign-
ment was valid, and the statute only requires a “possibility”
of an interest, Morse “had a clear legal right to the perform-
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ance of a duty” by the Probate Court.93 Since the Probate
Court has no discretion to deny an aggrieved party the right
to appeal, Morse also satisfies the second prong of the man-
damus test.94 Morse failed to satisfy the third prong of the
test, however, as the letter agreement expressly provided that
exclusive jurisdiction would be in Volusia County, Florida.
Although Morse argued that claim preclusion would prevent
it from having an adequate remedy at law in Florida, Morse
had instituted an action in Florida which was currently pend-
ing. The Superior Court found that Morse had “made use of
another adequate remedy at law” and therefore was unable to
satisfy the third prong of the mandamus test.95

(d) Time for Filing Appeal – Notice. In Janas v.
Blicharska-Janas,96 amid an extremely complicated proce-
dural history, the Superior Court held that publication of
notice to creditors does not constitute the statutory notice
contemplated by Section 45a-187 of the Connecticut General
Statutes, and therefore does not reduce the time period with-
in which an appeal must be brought from twelve months to
thirty days.97

The decedent’s stepson appealed the Burlington Probate
Court’s decision admitting the decedent’s will to probate.
The executor filed a supplemental motion to dismiss the
appeal, arguing that it was not filed within the statutory 30
day period pursuant to Section 45a-187. The Superior Court
rejected this argument, noting that, under Section 45a-187,
the statute of limitations is thirty days only for individuals
who have received legal notice to be present. As the dece-
dent’s stepson had not received legal notice of his right to be
present at the hearing, the time within which he must file an
appeal was twelve months.98

The executor argued the published notice to creditors con-
stituted legal notice to the decedent’s stepson, and therefore the
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thirty day statute of limitations should apply.99 The Superior
Court rejected this argument, as published notice to creditors is
not the legal notice contemplated by Section 45a-187.100 The
Court also noted that this argument would eviscerate the
twelve month statute of limitations provided under Section
45a-187, because all interested persons would then be required
to appeal within thirty days of the published notice to creditors,
regardless of whether they had received legal notice.101
C. Attorney-Client Privilege

In Gould, Larson, Bennet, Wells & McDonnell, P.C. v.
Panico,102 the Supreme Court held that the exception to the
attorney-client privilege in will contests does not apply when
the communication between the decedent and his attorney
does not result in an executed will. In 1993, the decedent
retained the plaintiff law firm to prepare a will. The repre-
sentation resulted in an executed will. In 2002, the decedent
consulted the plaintiff law firm regarding further estate plan-
ning advice, but no will was prepared or executed. Thereafter,
an attorney who was not affiliated with the plaintiff law firm
prepared a new will for the decedent. After the decedent’s
death, a dispute developed between the beneficiaries under the
1993 will and the 2002 will. During the course of the probate
proceedings, the plaintiff law firm was subpoenaed to produce
the files and testify with respect to the advice sought by the
decedent in 2002. The Probate Court found that the exception
to the attorney-client privilege with respect to transactions
between a decedent and his attorney leading to the execution
of a will applied, and that therefore the information sought
was not privileged.103 The plaintiff law firm appealed to the
Superior Court, which found that the exception to the privi-
lege only applied to transactions between the decedent and the
attorney who actually prepared the will that was then execut-
ed by the decedent.104 The Supreme Court agreed, and held
that “when the communications between a decedent and his
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attorney do not result in an executed will, the communications
do not fall within the exception to the attorney-client privilege
and thus are confidential.”105
D. Decedent’s Estates

1. Antilapse Statute. In Ruotolo v. Tietjen,106 the
Appellate Court held that “words of survivorship, such as ‘if
she survives me’ alone do not constitute a ‘provision’ in the
will for the contingency of the death of a beneficiary, as the
[antilapse] statute requires, and thus are insufficient to negate
operation of § 45a-441.”107 The residuary clause in the tes-
tator’s will bequeathed “one-half of [the residue] property to
Hazel Brennan of Guilford, Connecticut, if she survives
me.”108 Hazel was the decedent’s stepdaughter (a relation-
ship protected by the antilapse statute) and she predeceased
the decedent by seventeen days. Given the language in the
will, the Probate Court concluded that the antilapse statute
was not operative, and therefore the bequest lapsed. The par-
ties appealed to the Superior Court, which affirmed the
Probate Court decision. In reversing the judgment and
remanding the case for further proceedings, the Appellate
Court first considered the text of the antilapse statute.
Section 45a-441 provides: “When a devisee or legatee, being
a child, stepchild, grandchild, brother or sister of the testator,
dies before him, and no provision has been made in the will
for such contingency, the issue of such devisee or legatee
shall take the estate so devised or bequeathed.”109 The
bequest specified that one-half of the residue would pass to
Hazel “if she survives me.” The Probate Court and Superior
Court relied on the condition “if she survives me” to con-
clude that “provision has been made in the will for such con-
tingency.” The Appellate Court found the text of the anti-
lapse statute to be ambiguous as to whether this condition
was sufficient to be a provision contemplated by the antilapse
statute. The Court then looked at the history of the common
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law rule of lapse, and reviewed the history of Connecticut’s
antilapse statute.110 The Court noted that the purpose behind
the antilapse statute was to prevent unintended disinheri-
tance.111 As a remedial statute, it receives liberal construc-
tion, and the party asserting that it does not apply bears the
burden of proof.112 The Court noted that “[a]ntilapse statutes
‘will apply unless testator’s intention to exclude its operation
is shown with reasonable certainty.’”113 Although some
courts have held that words of survivorship are sufficient to
show a contrary intent, the Court declined to take this view,
noting that words of survivorship “provide neither objective
evidence that a conversation about Section 45a-441 took
place [between the attorney and testator] nor objective evi-
dence that the testator considered seriously the possibility of
nonsurvival or inquired about the meaning of expressions
such as ‘lapsed bequest’ and the protections of the antilapse
statute.”114 The Court noted that a testator who intended a
bequest to lapse may explicitly so provide. Furthermore, in
this instance, if the bequest were to lapse, the property would
pass to the decedent’s intestate estate. Given the presump-
tion under Connecticut law that a decedent intends his will to
dispose of his entire estate and to avoid intestacy,115 as well
as Connecticut authority that “residuary language expresses
an intention to … avoid intestacy,”116 the Court determined
that the words of survivorship contained within the bequest
were not sufficient to evidence a contrary intent, and so the
antilapse statute would apply. “Should a testator desire to
avoid application of the antilapse statute, the testator must
either unequivocally express that intent or simply provide for
an alternate bequest.”117

2. Unjust Enrichment. InMenard v. Gaskell,118 the Court
declined to impose a constructive trust over one-half of the
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decedent’s estate. Joseph andAnna Menard were married, and
each had a child from a previous marriage. In 1986 they visit-
ed an attorney, and had “mirror image” wills prepared which
provided that on the first death, all property would pass to the
survivor, and, on the survivor’s death, the property would pass
equally to their children. The attorney testified that he advised
them that the surviving spouse would be free to change his or
her will after the death of the first spouse. Joseph died in 1989,
and Anna received all of their property. She then revised her
will several times prior to her death in 2000, each time reduc-
ing the share Joseph’s son would receive, until she finally
omitted him entirely (mostly due to the fact that he had no con-
tact with her after his father’s death).119 AfterAnna’s death, on
learning that he had been disinherited, Joseph’s son presented
a claim against Anna’s estate of approximately one-half of its
value, based on an alleged constructive trust between Joseph
andAnna. The executor disallowed the claim, and the Probate
Court subsequently denied the claim as well. In affirming the
denial, the Appellate Court noted that “’[A] constructive trust
arises … against one who by … abuse of confidence … either
has obtained or holds the legal right to property which he ought
not, in equity and good conscience, hold and enjoy….’”120
Once Joseph’s son proved the existence of a confidential rela-
tionship between Joseph and Anna, the burden shifted to the
defendants to negate the existence of a constructive trust by
clear and convincing evidence. In concluding that the Probate
Court had not abused its discretion in its determination that this
burden was met, the court noted the fact that Joseph and Anna
both knew that the wills could be changed at any time as well
as the lack of evidence that Anna had promised Joseph that she
would leave any part of her estate to his son on her death.121

3. Undue Influence
(a) In Larocque v. O’Connor,122 the Appellate

Court agreed with the Superior Court in finding no evidence
of undue influence when the decedent disinherited her
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daughter following disagreements with respect to the state of
title of certain real property.123 The disinherited daughter
claimed undue influence and appealed from the decree
admitting the will to probate. The Superior Court affirmed,
and the disinherited daughter appealed. In order to prove
undue influence which would invalidate the will, the daugh-
ter would have to show:

“the degree of influence necessary to be exerted over
the mind of the testator to render it improper, [and]
must from some cause or by some means be such as to
induce him to act contrary to his wishes, and to make a
different will and disposition of his estate from what he
would have done if left entirely to his own discretion
and judgment.”124
In finding that the daughter did not prove her claim of

undue influence, the Appellate Court noted that the decedent
had expressed to several individuals her dissatisfaction with
her daughter’s refusal to work to resolve their issues, and
only disinherited her after making several attempts to encour-
age her to resolve the problem.125

(b) In Moneta v. Moneta,126 the Superior Court
dismissed a probate appeal stating that there was no evidence
that the joint accounts held by the decedent and one of her
sons were the product of undue influence and finding no evi-
dence upon which a constructive trust would be imposed.
“Since a statutory presumption exists that the establishment
of a joint account is intended to be a gift to the survivor, the
presumption may be overcome only by clear and convincing
proof of fraud, undue influence or other malfeasance.”127
This burden was not met by the decedent’s other children,
and so the joint accounts properly belonged to the decedent’s
son, and were not assets of her estate. The Superior Court
also declined to impose a constructive trust over the joint
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accounts. “[A] constructive trust arises…against one who,
by…abuse of confidence…either has obtained or holds the
legal right to property which he ought not, in equity and good
conscience, hold and enjoy.”128 Although a confidential rela-
tionship may have existed between the decedent and her son
because of their familial relationship, the burden did not shift
to the decedent’s son to show an absence of undue influ-
ence.129 Therefore, the burden remained with the decedent’s
other children, a burden they failed to meet.130

4. Due Execution. In Scinto v. Appeal from Probate,131
the Superior Court sustained an appeal to the probate of the
decedent’s will because the statutory requirements for due exe-
cution were not met. Prior to her death, the decedent revised
her will to provide for the devise of her real estate to one of her
daughters, to the exclusion of her other children. In an effort
to keep costs down, the decedent used a will form which was
purchased at a local stationery store.132 Connecticut law pro-
vides that in order for a will to be valid it must be in writing,
subscribed by the testator and attested by two witnesses, each
of whom must subscribe in the testator’s presence.133 Under
the statute, the witnesses attest the will, not the testator’s sig-
nature.134 In this instance, there was no testimony that the will
was completed before the witnesses executed it, and so the
statutory requirements were not satisfied.135

E. Cy Pres
In Town of New Canaan v. Attorney General Richard

Blumenthal,136 the Superior Court applied the doctrine of cy
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pres to allow the Town of New Canaan to sell a parcel of real
estate free of the restrictions contained in the 1956 quitclaim
deed that deeded the property to the Town. In 1956, the donor
deeded a parcel of real estate to the Town of New Canaan,
with the caveat that the property “be used by the Town for
town purposes, including schools, parks or other public pur-
poses.”137 The Superior Court found that the Town had acted
in good faith in attempting to find a public use for the proper-
ty, but that because of the location, its lack of access and mul-
tiple watercourses and wetlands, the Town was unable to do
so.138 The Superior Court therefore held that the restrictions
were impossible to abide by and could not be fulfilled.139 The
Court held that the only way to fulfill the donor’s intent was
to authorize the Town under the cy pres doctrine to sell the
property free and clear of the restrictions contained in the
quitclaim deed and utilize the proceeds to purchase property
that might otherwise be used for public purposes.140

F. Power of Attorney/Breach of Fiduciary Duty
In Chernick v. Johnston,141 the Superior Court found that

an attorney-in-fact breached her fiduciary duties by misusing
the principal’s funds, commingling the principal’s funds with
her own, and by refusing to return the principal’s funds to the
principal upon demand. The principal came to live with her
aunt in 1995, and then named her aunt as her attorney-in-
fact.142 Her aunt received all of her paychecks and was to
pay her expenses as they came due. At a later point, she
decided to terminate this relationship, and her aunt refused to
return her money. The Superior Court found that her aunt
breached her fiduciary duty as attorney-in-fact by using
funds for the benefit of others, and by commingling the prin-
cipal’s funds with her own.143 In addition, the Superior Court
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awarded treble damages pursuant to Section 52-569 of the
Connecticut General Statutes, holding that the aunt knowing-
ly received and concealed stolen property.144
G. Creation of Trust

In Palozie v. Palozie,145 the Superior Court held that a pur-
ported trust beneficiary did not prove by clear and satisfacto-
ry evidence that a trust had been created for his benefit with
certain real estate, and that therefore the real estate was prop-
erly part of the decedent’s estate. The decedent signed a dec-
laration of trust and a deed which conveyed certain real estate
to the decedent as trustee of the trust. The deed was not
acknowledged or recorded, and, upon signing the documents,
the decedent promptly placed them in the lockbox at her
house. During the administration of the decedent’s estate, the
purported beneficiaries of the trust took issue with the appli-
cation by the co-administrators of the decedent’s estate for
the sale of the decedent’s real estate, claiming that it had been
transferred to the trust prior to her death. The Superior Court
noted that “[w]hether a trust has been created depends upon
the intent of the settlor and the trustee.”146 “In cases where
a settlor constitutes herself as a trustee, she must also mani-
fest an intention to impose upon herself the enforceable
duties of a trust nature.”147 The evidence here showed that
the witnesses to the instrument were not told what they were
signing, and that the decedent instructed them not to tell any-
one about the documents. The Superior Court found that the
decedent retained total control over the real property, and did
not act as a trustee for the trust beneficiaries, and so the trust
was not a valid or enforceable document.148
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