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I. INTRODUCTION
Section 5(a)(1) of the Federal Trade Commission Act1 and

the unfair trade practices acts of Connecticut and twenty-
seven other states and Puerto Rico, prohibit “unfair…acts or
practices” generally without identifying the specific conduct
that violates the act.2 Only two of these acts provide a statu-
tory standard for determining what conduct comes within the
proscription3 and one state has adopted a regulation providing
a standard.4 As one commentator has noted with respect to
section 5(a)(1) of the FTC Act, “given this broad mandate, it
is not surprising that vagueness of definition and uncertainty
of application have marked the FTC law of unfair trade prac-
tices.”5 Despite the fact that the unfair trade practice acts of
many states, including Connecticut, provide that their courts
shall be “guided by the interpretations given by the Federal
Trade Commission and the federal courts to section 5(a)(1) of
the Federal Trade Commission Act,”6 that “due considera-
tion,” or “due consideration and great weight” should be given
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1 15 U.S.C. § 45(a)(1) (2006).
2 ALASKA STAT. § 45.50.471(a) (LexisNexis 2006); CAL. BUS. PROF. CODE §

17200 (2006); CONN. GEN. STAT. § 42-110b(a) (2006); FLA. STAT. ANN. § 501.204(1)
(West 2006); GA. CODE ANN. § 10-1-393(a) (LexisNexis 2006); HAW. REV. STAT.
ANN. § 480-2(a) (LexisNexis 2006); ILL. COMP. STAT. ANN. CH. 815 § 505/2 (West
2006); IOWA CODE ANN. § 714.16.2.a (West 2006); LA. Rev. Stat. Ann. §1405.A
(West 2006); ME. REV. STAT. ANN. tit. 5, § 207 (West 2006); MD. COMM. LAW CODE
ANN.§ 13-301(2006); MASS. GEN. LAWS ANN. CH. 93a §2(a) (West 2006); MISS.
CODE ANN. § 75-24-5(1) (2006); MO. ANN. STAT. § 407.020.1 (West 2006); MONT.
CODEANN. § 30-14-103 (2006); NEB. REV. STAT. ANN. § 59-1602 (LexisNexis 2006);
N.H. REV. STAT. ANN. § 358-a:2 (2006); N.C. GEN. STAT. § 75-1.1 (a) (2006); OHIO
REV. CODE ANN. § 1345.02 (a) (West 2006); OKLA. STAT. ANN. § 15-753.20 (West
2006); P.R. LAWS ANN. tit. 10, § 259(a) (2006); R.I. GEN. LAWS § 6-131.1-2 (2006);
S.C. CODE ANN. § 39-5-20(a) (2006) (West); TENN. CODE ANN. § 47-18-104(a)
(2006); VT. STAT. ANN. tit. 9, § 2453(a) (2006); WASH. REV. CODE ANN. § 19.86.020
(West 2006); W. VA. CODE ANN. § 46a-6-104 (LexisNexis 2006); WIS. STAT. ANN. §
100.20 (West 2006); WYO. STAT. ANN. § 40-12-105 (xv) (LexisNexis 2006).
Although the Maryland statute enumerates a list of practices which are unfair or
deceptive, the list has been said to be nonexclusive. Golt v. Phillips, 517 A.2d 328,
331-32 (Md. 1986).

3 IOWA CODE ANN. § 714.16.1.n (West 2006); OKLA. STAT. ANN. § 15-752.14
(West 2006).

4 15 MO. CODE STATE REGS. 60-8.020 (2006).
5 DEE PRIDGEN, CONSUMER PROTECTION AND THE LAW § 9.1 at 663 (2006).
6 CONN. GEN. STAT. § 42-110b(a) (2006); ME. REV. STAT. ANN. tit. 5, § 207 (1)

(West 2006); MASS. GEN. LAWS. ANN. CH. 93a § 2 (a) (West 2006); MISS. CODEANN.
§ 75-24-5(1) (2006); N.H. REV. STAT. ANN. § 358a:13 (2006); S.C. CODE ANN. § 39-
5-20(a) (West 2006); VT. STAT. ANN. tit. 9, § 2453(b) (2006); WASH. REV. CODEANN.
§ 19.86.920 (West 2006); W. VA. CODE ANN. § 46A-6-104 (LexisNexis 2006).



to the federal interpretations,7 or that the state statute shall be
interpreted in a way “consistent” with federal interpretations,8
it has been observed that, although “courts in most states pay
lip service to the statutory directive that they be ‘guided by’
interpretations of section 5 of the Federal Trade Commission
Act, ...they adhere to pre-1980 articulations.”9
The interpretation of what conduct is “unfair” under a state

unfair trade practices act is of particular significance for
Connecticut, because Connecticut is “[t]he state with the most
litigation—by far—concerning unfairness.”10 It has recently
been argued that the Connecticut courts should abandon their
“obsolete” interpretation of what constitutes an “unfair” act or
practice and, instead, follow “modern” FTC unfairness poli-
cy.11 In three recent decisions,12 the Connecticut Supreme

250 CONNECTICUT BAR JOURNAL [Vol. 80

7 ALASKA STAT. § 45.50.545 (LexisNexis 2006); FLA. STAT. ANN. § 501.204(2)
(West 2006); HAW. REV. STAT. § 480-2(b) ((LexisNexis 2006); ILL. COMP. STAT. ANN.
Ch. 815 § 505/2 (West 2006); MONT. CODE ANN. § 30-14-104(1) (2006); OHIO REV.
CODE ANN. § 1345.02(a) (West 2006); R.I. GEN. LAWS § 6-131.1-2 (2006).

8 GA. CODE ANN. § 10-1-391(b) (LexisNexis 2006); TENN. CODE ANN. § 47-18-
115 (2006).

9 Michael M. Greenfield, Unfairness Under Section 5 of the FTC Act and Its
Impact on State Law, 46 WAYNE L. REV. 1869, 1929 (2000). The various state act
provisions addressing deference to federal decisions in construing the state act are
discussed in the context of state acts prohibiting deceptive acts or practices in Jack
E. Karns, State Regulation of Deceptive Practices Under “Little FTC Acts”: Should
Federal Standards Prevail? 94 DICK. L. REV. 373, 388-429 (1990).

10 Greenfield, supra note 9 at 1915.
11 Paul Sobel, Unfair Acts or Practices Under CUTPA-The Case for Abandon-

ing the Obsolete Cigarette Rule and Following Modern FTC Unfairness Policy, 77
CONN. B.J. 105 (2003). The author of that article unsuccessfully argued on behalf
of the defendant-appellee for such a change in interpretation in Johnson Electric
Company, Inc. v. Salce Contracting Associates, Inc., 72 Conn. App. 342, 357, 805
A.3d 735, 744, cert. denied, 266 Conn. 911, 832A.2d 70 (2002); Id. (No. AC 21509)
Brief for Defendant-Appellee at 16-27. This article was not the first to note that the
Connecticut courts have continued to apply pre-1980 FTC standards that had been
supplanted by later standards. See ROBERT M. LANGER, JOHN T. MORGAN & DAVID
L. BELT, 12 CONNECTICUT PRACTICE SERIES: UNFAIR TRADE PRACTICES (Thomson-
West 2003 & Supp. 2006) (hereinafter LANGER, MORGAN & BELT, UNFAIR TRADE
PRACTICES); ROBERT M. LANGER, JOHN T. MORGAN & DAVID L. BELT, THE
CONNECTICUT UNFAIR TRADE PRACTICES ACT § 2.2 at 12-13 (1996); Greenfield,
supra note 9 at 1915-22. Other articles have discussed the potential applicability of
later FTC standards to CUTPA. Matthew J. Lefevre, Understanding the
Connecticut Unfair Trade Practices Act: Analysis of Federal Precedent and
Connecticut Case Law, 9 U. BRIDGEPORT L. REV. 325, 329-35 (1988); John Morgan,
The Connecticut Unfair Trade Practices Act: Determining Standards of Conduct, 62
CONN. B.J. 74, 99-101 (1988).

12 Glazer v. Dress Barn, Inc., 274 Conn. 33, 82 n.34, 873 A.2d 929, 959 n.34
(2005) (“Review of those authorities [interpretations of the Federal Trade Act by the



Court has indicated that it may be willing, if the issue is
raised, to re-examine the test for unfairness under section 42-
110b(a) of the Connecticut Unfair Trade Practices Act.13
Answering the question of what standards should apply in

determining whether conduct is “unfair” under a state unfair
trade practices act should involve more than characterizing one
standard as “obsolete” or another “modern” or by uncritically
applying a standard developed for use by an expert adminis-
trative agency to a statute enforceable in private actions in
which determinations are made by a lay jury.14 The legislative
intent in enacting the particular statute and its subsequent leg-
islative history should also be taken into account.15 As has
been said in connection with the construction of the FTC Act,
“[l]egislative history is an integral part of any exercise in statu-
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12 (cont.) Federal Trade Commission and the federal courts] indicates that a seri-
ous question exists as to whether the cigarette rule remains the guiding rule utilized
under federal law.”); Votto v. American Car Rental, Inc., 273 Conn. 478, 484 n.3,
871 A.2d 981, 984-85 n.3 (2005); American Car Rental, Inc. v. Commissioner of
Consumer Protection, 273 Conn. 296, 305 n.6, 869 A.2d 1198, 1205 n.6 (2005).

13 CONN. GEN. STAT. § 42-110a, et seq. (2006) (hereinafter “CUTPA”). CONN.
GEN. STAT. § 42-110b(a) provides: “No person shall engage in unfair methods of
competition and unfair or deceptive acts or practices in the conduct of any trade or
commerce.”

14 The FTCAct is enforced by an expert administrative agency. There is no pri-
vate right of action. See, e.g., Alfred Dunhill Ltd. v. Interstate Cigar Co., 499 F.2d
232, 237 (2d Cir. 1974); American Airlines v. Christensen, 967 F.2d 410, 414 (10th
Cir. 1972); Beckenstein v. Hartford Electric Light Co., 479 F. Supp. 417, 422-23 (D.
Conn. 1979); Jackson v. R.G. Whipple, Inc., 225 Conn. 705, 725 n. 14, 627 A.2d
374, 363 n. 14 (1993). In contrast, a private right of action is available under almost
all state unfair trade practices acts. See LANGER, MORGAN & BELT, UNFAIR TRADE
PRACTICES, supra note 11, App. K. Under a number of state acts, including that of
Connecticut, there is a right to a trial by jury. CONN. GEN. STAT. § 42-110g(a)
(2006). ME. REV. STAT. ANN. tit. 5, § 213 (1) (2006); VT. STAT. ANN. tit. 9, § 2461(c)
(2006); Lou Bachrodt Chevrolet, Inc. v. Savage, 570 So. 2d 306 (Fla. Ct. App. 1990)
(affirming jury verdict finding violation of Florida Consumer Protection Act);
Regency Nissan, Inc. v. Taylor, 391 S.E.2d 467, 470 (Ga. 1990); Hoffman v.
Stamper, 867 A.2d 276, 279 (Md. 2005); Gollwitzer v. Theodoro, 675 S. W. 2d 109,
111 (Mo. Ct. App. 1984); Snow v. American Horse Ass’n, Inc., 686 A.2d 1168 (N.H.
1996); Robinson v. McDougal, 575 N.E.2d 469 (Ohio Ct. App. 1988); North
Carolina Federal Sav. & Loan Ass’n v. DAV Corp., 381 S.E.2d 903 (S.C. 1989).

15 See, e.g., Izzo v. Meriden-Wallingford Hospital, 237 Conn. 259, 266, 676
A.2d 857, 862 (1996) (holding that “it is axiomatic that the process of statutory
interpretation involves a reasoned search for the intent of the legislature. . . . In seek-
ing to discern that intent we look to the words of the statute itself, to the legislative
history and circumstances surrounding its enactment, to the legislative policy it was
designed to implement, and to its relationship to existing legislation and common
law principles governing the same subject matter.”); Johnson Electric Co., Inc. v.
Salce Contracting Assocs., Inc., 72 Conn. App. 342, 350, 805 A.2d 735, 740, cert.
denied, 262 Conn. 922, 812 A.2d 864 (2002).



tory construction, but is particularly important where, as here,
the statute is written in vague and general language and draws
its meaning from the entire climate of regulation and social
reform goals then current.”16 Case law in some states, includ-
ing Connecticut, holds that, in interpreting the state act, courts
are not bound by precedent interpreting the FTC Act.17 The
purpose of this article is to explore the considerations a state
court should weigh in adopting a particular standard for inter-
preting “unfair” under a state unfair trade practices act and
some of the implications of adopting the current FTC standard.

II. INTERPRETATION OF “UNFAIR” UNDER THE
FEDERAL TRADE COMMISSION ACT

In order to determine whether a state court should adopt
the current FTC interpretation of unfairness, it is important to
understand the development of the various standards applied
by the FTC since the FTC Act was enacted in 1914.18
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16 Neil W. Averitt, The Meaning of “Unfair Methods of Competition” in Section
5 of the Federal Trade Commission Act, 21 B.C.L. REV. 227, 229-30 (1980) (here-
inafter Averitt, Unfair Methods of Competition).

17 See, e.g., Normand Josef Enterprises v. Connecticut National Bank, 230
Conn. 486, 510-11 n. 23, 464 A.2d 1289, 1301-02 n. 23 (1994) (holding that feder-
al interpretation of Section 5(a)(1) of the FTC Act is a “source of guidance for
Connecticut courts, rather than . . . a mandate by which our courts are bound”);
Caldor, Inc. v. Heslin, 215 Conn. 590, 597-98, 577 A.2d 1009, 1013 (1990), cert.
denied, 498 U.S. 1088, (1991) (holding that Connecticut courts are not limited by
the interpretations given by the FTC and the federal courts to Section 5(a)(1) of the
Federal Trade Commission Act); Hartigan v. Unimax, Inc., 523 N.E.2d 26, 29 (Ill.
App. Ct. 1988); Idaho ex rel. Kidwell v. Master Distributors, Inc., 615 P.2d 116, 122
(Idaho 1980); T&W Chevrolet v. Darvial, 641 P.2d 1368, 1371 (Mont. 1982); North
Carolina ex rel. Edmisten v. J. C. Penney Co., 233 S.E.2d 895, 898 (N. C. 1977);
Department of Legal Affairs v. Rogers, 329 So.2d 257 (Fla. 1976); Washington v.
Reader’s Digest Ass’n, Inc., 501 P.2d 290, 301 (Wash. 1972).

18 Commentary on the FTC’s unfairness standard is extensive. Among the sig-
nificant articles are Averitt, Unfair Methods of Competition, supra note 16; Neil W.
Averitt, The Meaning of “Unfair Acts or Practices” in Section 5 of the Federal
Trade Commission Act, 70 GEO L.J. 225 (1981) (hereinafter Averitt, Unfair Acts or
Practices); Jean Braucher, Defining Unfairness: Empathy and Economic Analysis at
the Federal Trade Commission, 68 B.U.L. REV. 349 (1988); Stephen Calkins, FTC
Unfairness: An Essay, 46 WAYNE L. REV. 1935 (2000); Richard Craswell, The
Identification of Unfair Acts and Practices by the Federal Trade Commission, 1981
WIS. L. REV. 107 (1981); Ernest Gelhorn, Trading Stamps, S & H and the FTC’s
Unfairness Doctrine, 1983 DUKE L.J. 903; Greenfield, supra note 9; Caswell O.
Hobbs, Unfairness at the FTC The Legacy of S & H, 47 ANTITRUST L.J. 1023 (1978);
David A. Rice, Consumer Unfairness at the FTC: Misadventures in Law and
Economics, 52 GEO. WASH. L. REV. 1 (1984); Teresa M. Schwartz, Regulating
Unfair Practices Under the FTC Act: The Need for a Legal Standard of Unfairness,
11 AKRON L. REV. 1 (1977).



A. Interpretation of “Unfair Competition” Under the FTC Act
As originally enacted, the FTC Act prohibited only “unfair

methods of competition.”19 After amendments in 1938 and
1975, section 5(a)(1) of the FTC Act now provides: “Unfair
methods of competition in or affecting commerce and unfair or
deceptive acts or practices in or affecting commerce are here-
by declared unlawful.”20 The phrase “unfair methods of com-
petition,” rather than “unfair competition,”21 was used so as not
to limit the scope of the act to common law interpretations of
“unfair competition.” Congress considered and explicitly
rejected reducing the ambiguity of the phrase by tying it to a
common law standard or by enumerating the particular prac-
tices to which it was intended to apply.22 In so doing,
Congress took particular note that it was lodging responsibili-
ty for defining such unfair conduct in an expert commission.23
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19 Federal Trade Commission Act, ch. 311, §5, 38 Stat. 719 (1914).
20 15 U.S.C. § 45(a) (1) (2006).
21 See FTC v. R.F. Keppel & Bro., Inc., 291 U.S. 304, 310-11 n.1 (1934).
22 FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 239-40 (1972). The Senate

Report on the FTC Act stated:
The Committee gave careful consideration to whether it would attempt to
define the many and varied unfair practices which prevail in com-
merce...or whether it would...leave it to the commission to determine what
practices were unfair. It concluded that the latter course would be better....

S. REP. NO. 597, 63d Cong., 2d Sess. 13 (1914). The House Conference Report stated:
It is impossible to frame definitions which embrace all unfair practices.
There is no limit to human inventiveness in this field. Even if all
known unfair practices were specifically defined and prohibited, it
would be at once necessary to begin all over again. If Congress were to
accept the method of definition, it would undertake an endless task.
It is also practically impossible to define unfair practices so that the def-
inition will fit business of every sort or in every part of the country.
Whether competition is unfair or not generally depends upon the sur-
rounding circumstances of the particular case. What is harmful under
certain circumstances may be beneficial under different circumstances.

H.R. CONF. REP. NO. 1142 63d Cong., 2d Sess. 19 (1914). See generally, Averitt,
Unfair Methods of Competition, supra note 16 at 234-38; American Financial
Services Ass’n v. FTC, 767 F.2d 957, 967 (D.C. Cir. 1985).

23 As the Supreme Court noted in FTC v. Keppel & Bro., Inc., 291 U.S. 304 (1934):
[The Commission] was created with the avowed purpose of lodging the
administrative functions committed to it in a “body specially competent
to deal with them by reason of information, experience, and careful
study of the business and economic conditions of the industry affected,”
and it was organized in such a manner, with respect to the length and
expiration of the terms of office of its members, as would “give to them
an opportunity to acquire the expertise in dealing with these special
questions concerning industry that comes from experience.”

Id. at 314 (quoting S. REP. NO. 597, 63d Cong. 2d Sess. 9, 11 (1914). One Senator



Although one important objective of prohibiting “unfair
methods of competition” was to supplement and bolster the
Sherman and Clayton Acts,24 the prohibition has been said to
embrace “acts, practices and methods of competition that are
neither deceptive nor misleading, on the one hand, nor
monopolistic or anticompetitive on the other.”25 The legisla-
tive history of the FTC Act indicates that the phrase “unfair
methods of competition” was thought to be sufficiently broad
to prohibit practices of merchants, manufacturers and trades
and competitive practices that are against public morals,
including those for which a remedy was unavailable at com-
mon law or equity and those which had not previously been
clearly recognized as unlawful.26 Among the conduct pro-
hibited as an “unfair method of competition” that did not
involve restraints of trade, have been concealing a business
relationship with a purported competitor,27 the misdescrip-
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23 (cont.) noted his greater confidence in such a commission than in “abstract
propositions...argued in the comparative seclusion of the courts.” 51 CONG. REC.
13047 (1914) (remarks of Senator Albert Cummins).

24 FTC v. Motion Picture Advertising Service Co., 344 U.S. 392, 394-95 (1953)
(“It is...clear that the Federal Trade Commission Act was designed to supplement
and bolster the Sherman Act and the Clayton Act—to stop in their incipiency acts
and practices which, when full blown, would violate those Acts, as well as to con-
demn as ‘unfair methods of competition’ existing violations of them.”). The use of
the FTC’s power to regulate conduct within the spirit of the antitrust laws is beyond
the scope of this article.

25 Unfair or Deceptive Advertising Cigarettes in Relation to the Health Hazards
of Smoking, Statement of Basis and Purpose, 29 Fed. Reg. 8324, 8354 (1964) (here-
inafter Cigarette Rule Statement). See also FTC v. Sperry & Hutchinson Co., 405
U.S. 233, 244 (1972) (noting that after FTC v. R.F. Keppel & Bro., Inc., 291 U.S.
304 (1972), “unfair competitive practices were not limited to those likely to have
anticompetitive consequences after the manner of the antitrust laws, nor were unfair
practices confined to purely competitive behavior”).

26 Senator Saulsbury, a member of the Conference Committee, explained:
Courts have always recognized the customs of merchants, and it is my
impression that under this act the commission and the courts will be
called upon to consider and recognize the fair and unfair customs of
merchants, manufacturers, and traders and probably prohibit many
practices and methods which have not heretofore been clearly recog-
nized as unlawful.

51 CONG. REC. 12981 (1914) (remarks of Senator George Sutherland, quoting
Senator Willard Saulsbury, Jr.). Senator Newlands observed that unfair competition
“covered every practice and method between competitors upon the part of one
against the other that is against public morality, in my judgment, or is an offense for
which a remedy lies either at law or in equity.” 51 CONG. REC. 11112 (1914)
(remarks of Senator Francis Newlands). See Averitt, Unfair Methods of
Competition, supra note 16 at 271-72.

27 See FTC v. St. Louis Lightning Rod Co., 3 F.T.C. 327 (1921); FTC v. A.A.
Berry Seed Co., 2 FTC 427 (1920); FTC v. Armour & Co., 1 FTC 430 (1919).



tion of goods on labels,28 the instigation of misleading publi-
cations concerning and vexatious litigation against a com-
petitor,29 offering financial inducements to a distributor to
discontinue products of competitor and to destroy products
already delivered,30 obtaining the names of a competitor’s
customers by espionage,31 buying up competitor’s goods
from large jobbers and department stores and exchanging its
own products for them,32 and the distribution of merchandise
through lottery devices.33 The pre-1938 Supreme Court deci-
sions support the general principle that, in exercising its
power to prevent “unfair competition,” the Commission “can
prevent violation of generally recognized business ethics”
and “prevent violation of general substantive statutes in cases
where the violation has conferred a cost advantage.”34 As
Neil Averitt has concluded:
In short, the Commission seems to be empowered to deter-
mine and enforce recognized standards of fair business
behavior, whether these have been declared by statute or have
emerged as the generally accepted ethical norms of the com-
munity. This is primarily true (and perhaps exclusively true)
where the violation of those standards confers a competitive
advantage.35

B. Interpretation of “Unfair Acts or Practices” Under the
FTC Act
Both supporters and opponents of the creation of the FTC

in 1914 “agreed that it would be concerned primarily with set-
ting the rules of behavior among firms.”36 In 1931, the
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28 FTC v. Winsted Hosiery Co., 258 U.S. 483, 494 (1922).
29 Chamber of Commerce of Minnesota v. FTC, 13 F.2d 673 (8th Cir. 1926).
30 Hastings Mfg. Co. v. FTC, 153 F.2d 253 (6th Cir. 1946); American Greeting

Corp. v. United States, 49 F.T.C. 440 (1952) (holding that buying up stocks of com-
petitor’s goods from distributors constituted both unfair competition and unfair act
or practice).

31 Oakes Co., 3 F.T.C. 36 (1920).
32 Waldes & Co., 8 F.T.C. 305 (1925).
33 FTC v. R. F. Keppel Bro., Inc., 291 U.S. 304 (1934); Douglas Candy Co. v.

FTC, 125 F.2d 665 (8th Cir. 1942; National Candy Co. v. FTC, 104 F.2d 999 (7th
Cir. 1939); FTC v. George Ziegler Co., 90 F.2d 1007 (7th Cir. 1937). See also
Rosten v. FTC, 263 F.2d 620 (2d Cir. 1959) (holding that distribution of merchan-
dise through lottery devices constituted an unfair act or practice).

34 Averitt, Unfair Methods of Competition, supra note 16 at 273.
35 Id.
36 Averitt, Unfair Acts or Practices, supra note 18 at 230.



Supreme Court held that, in order to violate the FTCAct’s pro-
hibition of “unfair methods of competition,” it was necessary
to prove that the unfair method injured or tended to injure an
actual or potential competitor or competition generally.37 In
reaction to Raladam, Congress passed the Wheeler-Lea Act,
which amended Section 5(a)(1) of the FTCAct38 to add “unfair
or deceptive acts or practices” to the conduct prohibited. The
purpose of the amendment was to make it unnecessary for the
FTC to prove injury to competitors in order to establish a vio-
lation of the act.39 One scholar has noted that, “absent any
clear indication to the contrary, it must be assumed that
Congress expected the Commission and courts to regard the
word ‘unfair’ as having the same meaning in defining both the
methods of competition and the acts or practices over which
the agency has jurisdiction under section 5.”40
1. The Cigarette Rule Standard
The FTC’s first systematic articulation of what constitut-

ed unfair acts or practices came in 1964, when it issued a rule
governing the advertising and labeling of cigarettes. In its
Statement of Basis and Purpose of that rule,41 the
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37 FTC V. Raladam Co., 283 U.S. 643, 652-55 (1931).
38 Ch. 49, §3, 52 Stat. 111 (1938). As amended, Section 5(a)(1) of the FTCAct

provided: “Unfair methods of competition in commerce, and unfair or deceptive acts
or practices in commerce are declared unlawful.” Section 5(a)(1) was later amend-
ed to prohibit unfair competition and unfair or deceptive acts or practices “in or
affecting commerce.” Pub. L. 93-637, § 201, 88 Stat. 2193 (1975).

39 SeeAveritt, Unfair Acts or Practices, supra note 18 at 234. See also S. REP.
NO. 1705 (74th Cong., 2d Sess. 2 (1936) (“the committee is of the opinion that the
Commission should have jurisdiction to restrain unfair or deceptive acts and prac-
tices which deceive and defraud the public generally without being put to the neces-
sity of proving that the competitors of the offender have suffered monetary dam-
age”); H.R. No. 1613, 75th Cong., lst Sess. 9 (1937) (stating that the amendment “is
needed to relieve the Government of unnecessary time and expense in proving an
injury to a competitor as a prerequisite to consumer protection and to the suppres-
sion of an unfair method in commerce”); 83 CONG. REC. 392 (1938) (remarks of
Senator Burton K. Wheeler) (“In practice the main feature will be to relieve the
Commission of this burden, but we go further and afford a protection to the con-
sumers of the country that they have not heretofore enjoyed”).

40 Rice, supra note 18 at 16.
41 Statement of Basis and Purpose of Trade Regulation Rule 408, Unfair or

Deceptive Advertising and Labeling of Cigarettes in Relation to the Health Hazards
of Smoking, 29 Fed. Reg. 8325 (1964) (hereinafter Cigarette Rule Statement). The
FTC’s rule concerning cigarette advertising, codified as 16 C.F.R. 408, was soon
preempted by Congress in the Federal Cigarette Labeling and Advertising Act, Pub.
L. No. 89-92, § 5(a), 79 Stat. 283 (1965), which prohibited the FTC from further
regulating cigarette labeling.



Commission stated:
No enumeration of examples can define the outer limits of the
Commission’s authority to proscribe unfair acts or practices,
but the examples should help to indicate the breadth and flex-
ibility of the concept of unfair acts and practices and to sug-
gest the factors that determine whether a particular act or
practice should be forbidden on this ground. These factors
are as follows: (1) whether the practice, without necessarily
having been previously considered unlawful, offends public
policy as it has been established by statutes, the common law,
or otherwise—whether, in other words, it is within at least the
penumbra of some common law, statutory, or other estab-
lished concept of unfairness; (2) whether it is immoral, uneth-
ical, oppressive, or unscrupulous; (3) whether it causes sub-
stantial injury to consumers (or competitors or other busi-
nessmen).42

The Commission went on to state:
If all three factors are present, the challenged conduct will
surely violate Section 5 even if there is no specific precedent
for proscribing it. The wide variety of decisions interpreting
the elusive concept of unfairness at least makes clear that a
method of selling violates Section 5 if it is exploitive or
inequitable and if, in addition to being morally objectionable,
it is seriously detrimental to consumers or others. Beyond
this, it is difficult to generalize.43
In the last analysis, the Commission’s responsibility in this
area is to enforce a sense of public fairness in business con-
duct. For a while Section 5 “does not authorize regulation
which has no purpose other than * * * censoring the morals
of business men” (F.T.C. v. R.F. Keppel & Bro., Inc., 291
U.S. 304, 313 (1934)), the Commission cannot shirk the dif-
ficult task of defining and preventing those breaches of the
principles of fair dealing that cause substantial and unjusti-
fied injury.44

The examples referred to by the Commission included
marketing methods which the commission has in the past for-
bidden as unfair but which involve neither false advertising
nor restraint of trade principles. These methods include:
bribery of a customer’s employees (“commercial bribery”)
and payola; inducing purchases by coercion, intimidation,
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42 Cigarette Rule Statement at 8355.
43 Id.
44 Id.



and false disparagement of competitors’ goods—e.g., by
“scare tactics”; harassment of competitors and appropriation
of their efforts; inducing breach of competitors’ contracts;
enticing or inciting competitors’ employees; physical inter-
ference with competitors’ goods or properties (“lifting” com-
petitors’ goods from dealers or consumers, destroying com-
petitors’ catalogs, removal of manufacturers’ names from
products, etc.); unfair acquisition of competitors’ trade
secrets, e.g., by espionage; push money; failure to fill orders
promptly and shipment of unordered goods (“padding”);
wrongful forcing of deals or payments, e.g., by false threats
to sue; substitution of inferior goods; and, of course, distri-
bution of merchandise through lottery devices.45
The Commission also listed “acts or practices which have

been forbidden primarily because of their unfairness to con-
sumers, rather than competitors,”46 including “refusals to deliv-
er...; to return goods kept for repair; wrongfully delayed deliv-
ery of purchased goods...; extorting releases from liability...;
shipping unordered goods in order to induce purchase by mis-
take...; concealing seller’s identity to obtain repeat orders...;
wrongful refusals to return deposits...or make refunds...; and
threatening suit where no money is actually due....”47
The Cigarette Rule Statement also addressed the relation-

ship between the standard pertaining to unfair methods of
competition and that pertaining to unfair acts or practices. It
did so directly by explaining that “[i]f a practice both exploits
consumers unfairly and injures competitors, it will be—as in
Keppel—an unfair method of competition as well as an
unfair act or practice.”48 The Commission did so indirectly
by citing decisions predating the 1938 Wheeler-Lea Act
which interpreted “unfair methods of competition” to include
conduct that would constitute an unfair act or practice.49 This
indicates that in 1964, the Commission considered the con-
cept of unfairness, as it related to conduct that was neither a
restraint of trade nor deceptive, to be the same under both the
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45 Id. (citations omitted).
46 Id.
47 Id. (citations omitted).
48 Cigarette Rule Statement at 8354 n.88. Keppel, decided in 1934, involved,

of course, only whether the conduct constituted an unfair method of competition, as
the prohibition of unfair acts and practices was not added until 1938.

49 Id. at 8354-55.



unfair competition and unfair acts or practices prohibition of
Section 5(a)(1). The difference between the prohibitions in
this context was the nature of the injured party. The applica-
bility of the Cigarette Rule standard to unfair methods of
competition is also inferentially supported by the
Commission’s addition of the parenthetical “(or competitors
or other businessmen)” to the third criterion.50 If the
Cigarette Rule standard was considered applicable only to
conduct that injured consumers, the protection of whom the
addition of the prohibition of unfair acts and practices to
Section 5(a)(1) was intended to accomplish, the language
added in the parenthetical would have been unnecessary.
2. The Sperry & Hutchinson Decision
Between publication of the FTC’s Cigarette Rule in 1964

and 1972, the FTC adjudicated few unfairness cases and in
those cases, the Commission disregarded the Cigarette Rule
test.51 In 1972, FTC v. Sperry & Hutchinson Co.52 was
decided by the Supreme Court. The Court of Appeals had set
aside an FTC cease-and-desist order prohibiting S&H’s
restrictions on the redemption and exchange of its trading
stamps. Neither the Commission’s petition for certiorari nor
its briefs cited or relied upon the Cigarette Rule, which was
cited only in S&H’s brief.53 The Court held that Section 5 of
the FTC Act empowered the Commission to proscribe prac-
tices as unfair or deceptive regardless of their effect on com-
petition,54 noting that the Wheeler-Lea Act “made it clear that
Congress, through §5, charged the FTC with protecting con-
sumers as well as competitors.”55 The Court held:
[L]egislative and judicial authority alike convince us that the
Federal Trade Commission does not aggregate excessive
power to itself if, in measuring a practice against the elusive,
but congressionally mandated standard of fairness, it, like a
court of equity, considers public values beyond simply those
encompassed in the spirit of the antitrust laws.56
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50 Id. at 8355.
51 Rice, supra note 18 at 23.
52 405 U.S. 233 (1972).
53 Id. at 239.
54 Id. at 244.
55 Id.
56 Id.



It was to this statement that the Court appended a footnote
stating that “[t]he Commission has described the factors it
considers in determining whether a practice that is neither in
violation of the antitrust laws nor deceptive is nonetheless
unfair...,” going on to quote the Commission’s Cigarette
Rule.57 As had the Commission in its Cigarette Rule
Statement, the Court in Sperry & Hutchinson cited pre-1938
decisions interpreting “unfair competition” in support of its
interpretation of “unfair...acts or practices.”58 The Court
rejected an argument by S&H that a later portion of the
Cigarette Rule statement committed the FTC to the view that
conduct satisfying the third criterion of the Cigarette Rule was
not “unfair” absent a showing that it also satisfied the first or
second criterion, noting that all the Commission had said was
that “[t]he wide variety of decisions interpreting the elusive
concept of unfairness at least makes clear that a method of
selling violates Section 5 if it is exploitive or inequitable and
if, in addition to being morally objectionable, seriously detri-
mental to consumers or others.”59 The Court reversed and
remanded the case to the Court of Appeals with instructions to
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57 Id. at 244 n.5. Commentators disagree as to whether the Court’s quotation
of the Cigarette Rule signified approval. Those expressing the view that the quota-
tion indicated apparent approval include: Averitt, Unfair Acts or Practices, supra
note 18 at 245 n.130; Michael L. Denger, The Unfairness Standard and FTC
Rulemaking: The Controversy Over the Commission’s Authority, 49 ANTITRUST L.J.
53, 84-85 (1981); William C. Erxleben, The FTC’s Kaleidoscopic Statute: Section 5,
10 GONZ L. REV. 333, 340 (1975) Gelhorn, supra note 18 at 918; Hobbs, supra note
18 at 1025; Thomas H. Nelson, The Politicization of FTC Rulemaking, 8 CONN. L.
REV. 413, 425 n. 50 (1976). Commentators taking a contrary view include:
Craswell, supra note 18 at 113; John A. Maher, The Rule of Law and FTC: Thesis
and Antithesis? 83 DICK L. REV. 403, 429 (1982); Rice, supra note 18 at 24-25;
Schwartz, supra note 18 at 8-9. The FTC has taken the position that the Court’s quo-
tation of the Cigarette Rule indicated approval. See, e.g., Letter dated December 17,
1980 from the FTC Commissioners to Senators Wendell H. Ford and John C.
Danforth, Chairman and Ranking Minority Member respectively of the Consumer
Subcommittee of the Senate Committee on Commerce, Science and Transportation,
delineating the Commission’s views of the boundaries of its consumer unfairness
jurisdiction (hereinafter Unfairness Policy Statement) at 4 n.9. The Unfairness
Policy Statement is reprinted in LANGER, MORGAN & BELT, UNFAIR TRADE
PRACTICES, supra note 11, Appendix G (indicating page references to original letter)
and in H.R. Rep. No. 156, Pt. I, 98th Cong., lst Sess. 33-40 (1983). See also Spiegel,
Inc. v. FTC, 540 F.2d 287, 293 n.8 (7th Cir. 1976); Heater v. FTC, 504 F.2d 321, 323
(9th Cir. 1974).

58 Sperry & Hutchinson, 405 U.S. at 242-44.
59 Id. at 244 n.5 (quoting Cigarette Rule Statement at 8355).



remand it to the Commission for further proceedings.60
In Spiegel, Inc. v. FTC,61 the Court of Appeals for the

Seventh Circuit modified and enforced an FTC final order
requiring an Illinois-based retailer to cease and desist from
instituting suits against its customers except in the county
where the customer resided or signed the contract sued on.
Although quoting the Cigarette Rule,62 the court’s articula-
tion of the standard was expressly stated in the disjunctive.63
On the other hand, it noted that “the Commission only had to
determine whether Spiegel’s policy of using state long arm
statutes against distant mail order customers violated public
policy and was injurious to consumers.64 The court affirmed
the Commission’s conclusion that the practice was “patently
offensive to a clearly articulated public policy” and injured
consumers.65
In its December 1978 Statement of Basis and Purpose

Relating to Disclosure Requirements and Prohibitions Con-
cerning Franchising and Business Opportunity Ventures,66 the
FTC relied in part on the Cigarette Rule.67 In stating the rule,
the Commission inserted the disjunctive “or” between the sec-
ond and third criteria, a disjunctive not found in the original
Cigarette Rule articulation.68 It also stated that “[a] practice
may be unfair because of the degree to which it meets one of
the criteria or because to a lesser extent it meets all three.”69

2006] THE STANDARD FOR DETERMINING “UNFAIR ACTS OR PRACTICES” 261

60 Id. at 250. The Court could not remand the case to the Court of Appeals for
consideration of whether the practices, though posing no threat to competition with-
in the precepts of the antitrust laws, are nevertheless either (1) unfair methods of
competition or (2) unfair or deceptive acts or practices because the Commission had
not found S&H’s conduct to be unfair in its effect on competitors because of con-
siderations other than those at the root of the antitrust laws nor that S&H had com-
mitted unfair practices because of damage to consumers. Id. at 246-50.

61 540 F.2d 287 (7th Cir. 1976).
62 Id. at 293 n.8.
63 Id. at 253.
64 Id.
65 Id. at 293-94.
66 43 Fed. Reg. 59614 (1978) (hereinafter Franchising Statement).
67 Id. at 59635.
68 Id.
69 Id. In support of this assertion, the Commission cited FTC v. Sperry &

Hutchinson Co., 405 U.S. 233, 245 (1972), for its rejection of the respondent’s argu-
ment that all three Cigarette Rule criteria must be met, but the passage relied upon
(quoted supra text accompanying note 59) indicates that even if a practice is



On the other hand, the Commission indicated that a balancing
test was relevant to determining whether a failure to disclose
product information violated public policy.70 The two prac-
tices analyzed in the Franchising Statement with specific ref-
erence to the Cigarette Rule criteria, were found to be both
violations of public policy and injurious to consumers.71
Two principles that demonstrate the breadth and flexibility

of the FTC’s authority to regulate unfair competition and, at
least prior to 1980, to regulate unfair acts and practices under
the Cigarette Rule, are that: (1) “[t]he object of the FTC Act
was to stop in their incipiency those methods of competition
which fall into the meaning of the word “unfair;”72 and (2) in
determining whether an act or practice is unfair, the
Commission may consider whether a practice “is within at
least the penumbra of some common-law, statutory, or other
concept of unfairness.”73 The legislative history of the FTC
Act clearly indicates it was intended that the Commission was
to arrest restraints of trade in their incipiency.74 “Incipiency”
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69 (cont.) exploitive, inequitable or morally objectionable, it must still be seri-
ously detrimental to consumers or others. Neither of the two decisions cited clear-
ly support the assertion that satisfying any one of the Cigarette Rule criteria is suf-
ficient to support a violation. All-State Industries, Inc., 75 F.T.C. 466, 491 (1969),
aff’d, 423 F.2d 423 (4th Cir. 1970), cert. denied, 400 U.S. 828 (1970), does not even
apply the Cigarette Rule criteria. Pfizer, Inc., 81 F.T.C. 23, 61-63 (1972), recites the
Cigarette Rule criteria but does not specifically analyze the practice, which involved
unsubstantiated advertising claims, with reference to the separate Cigarette Rule cri-
teria. Like All-State, Pfizer states that reasonableness should be determined by a
balancing of cost and benefit, suggesting that this balancing should take place in all
cases and, perhaps, suggesting that satisfying this balancing test is sufficient to
establish unfairness. Id. at 62-63, n.13.

70 43 Fed. Reg. at 59635 (“Where a consumer is unable to obtain material facts
about a cost of requiring the seller to produce such information is not great com-
pared to the economic harm caused to consumers by an uninformed purchase deci-
sion, the failure to disclose facts violates the fundamental public policy of encour-
aging informed consumer decisions.”)

71 43 Fed. Reg. at 59635-37.
72 FTC v. Raladam Co. 283 U.S. 643, 647 (1931). See also FTC V. Raladam Co.,

316 U.S. 149, 152 (1942); Fashion Originator’s Guild ofAmerica, Inc. v. FTC, 312 U.S.
457, 466 (1941); Progress Tailoring Co. v. FTC, 153 F.2d 103, 105 (7th Cir. 1946).

73 FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 244 n.5 (1972).
74 See, e.g., 51 CONG. REC. 13118 (1914) (remarks of Senator James A. Reed)

(“We are seeking...to deal...with those practices of unfair trade in their incipient
stages which if left untrammeled and uncontrolled become the acts which . . . con-
stitute in their culmination, restraint of trade and monopoly....”); Id. at 14929
(remarks of Representative J. Harry Covington) (“Last, and to my mind the most
important one, it will give this commission the power of preventing in their concep-
tion and in their beginning some of these unfair processes in competition which have
been the chief source of monopoly.”).



has been defined as “the state or fact of being incipient: begin-
ning, commencement.”75 In Corn Products Refining Co. v.
FTC,76 the Supreme Court determined that “incipiency” did
not include conduct having “the mere possibility” of the pro-
hibited consequences, but to reach conduct that “would prob-
ably have the defined effect or competition.”77 In FTC v.
Texaco, Inc., the Supreme Court stated that “Congress enact-
ed § 5 of the Federal Trade CommissionAct to combat in their
incipiency trade practices that exhibit a strong potential for
stifling competition.78 The incipiency principle has been
applied to unfair acts or practices not involving a restraint of
trade.79 “Penumbra” has been defined as “a surrounding or
adjoining region in which something exists to a lesser
degree,”80 “an area containing things of obscure classification:
an uncertain middle ground between fields of thought or
activity”81 and “[a] surrounding area or periphery of uncertain
extent.”82 No federal decisions subsequent to Sperry &
Hutchinson set forth a standard to determine how far the
penumbra of established concepts of unfairness extends.
3. The Unfairness Policy Statement
The FTC’s next attempt formally to articulate a standard

for determining whether an act or practice is unfair came in
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75 WEBSTER’S THIRD NEW INT’L DICTIONARY 1142 (1961).
76 324 U.S. 726 (1945).
77 Id. at 742. However, the Court also stated that “the statute does not require

that the discrimination in fact have harmed competition, but only that there is a rea-
sonable possibility that they ‘may’ have such an effect.” Id. See also FTC v. Morton
Salt Co., 334 U.S. 37 (1948) (holding that “the Commission was authorized by the
act to bar discriminatory prices upon the ‘reasonable possibility’ that the different
prices for like goods to competing purchasers may have the defined effect on com-
petition.” Id. at 47.

78 393 U.S. 223, 225 (1968). See generally A. Everette MacIntyre & Joachim
J. Volhard, The Federal Trade Commission and Incipient Unfairness, 41 GEO.
WASH. L. REV. 407 (1972).

79 See, e.g., Lichtenstein v. FTC, 194 F.2d 607, 610 (9th Cir. 1952). The FTC
continues to cite the incipiency principle with respect to violations in the nature of
restraints of trade. See, e.g., Toys-R-Us, Inc., 126 F.T.C. 415, 512 n. 157 (1998),
aff’d on other grounds, 221 F.2d 928 (7th Cir. 2000). However, some federal courts
of appeal have confined the scope of Section 5 of the FTCAct to conduct that would
violate the Sherman or Clayton Act. See, e.g., DuPont deNemours and Co. v. FTC,
729 F.2d 128, 139 (2d Cir. 1984); Boise Cascade Corp. v. FTC, 637 F.2d 573, 577
(9th Cir. 1980). See also Official Airline Guides v. FTC, 630 F.2d 920, 927 (2d Cir.
1980).

80 WEBSTER’S THIRD NEW INT’L DICTIONARY 1673 (1961).
81 Id.
82 BLACK’S LAW DICTIONARY 1170 (8th ed. 2004).



response to the Commission’s aggressive use of its unfairness
jurisdiction in enforcement actions and rulemaking in the
later 1960’s and 1970’s. As described by the Court of
Appeals for the District of Columbia Circuit:
Considerable controversy developed during the mid to late
seventies over the FTC’s exercise of its consumer unfairness
authority. Spurred on by criticisms in the later sixties of the
Commission’s lack of effectiveness in the realm of consumer
protection, the prodding of congressional committees, and
the passage of the Magnuson-Moss Act, the Commission vig-
orously stepped up its consumer protection activities under its
unfairness regulatory authority.... The controversy over the
Commission’s consumer protection activities peaked in the
later-1970’s with the Commission’s particularly controversial
foray into regulation of television advertising directed at chil-
dren; the proposed rule would have completely prohibited the
advertising of certain products during “children’s programming.”

In response to this controversy, Congress enacted the
Federal Trade Commission Improvements Act of 1980, Pub.
L. No. 96-252, 94 Stat. 374 (codified as amended in scattered
sections of 15 U.S.C.) which suspended the Commission’s
controversial rulemaking on children’s advertising and placed
a moratorium on the initiation of any new rulemaking aimed
at regulating commercial advertising as an unfair practice
pending congressional oversight hearings.... Bills were intro-
duced in both the 97th and 98th Congresses which would
have amended section 5 to provide a definition of unfair acts
or practices.83
The FTC Improvements Act of 1980 also provided that a

FTC trade regulation rule could be overturned by adoption
within 90 days of a concurrent resolution by both houses of
Congress.84 This provision, however, was subsequently
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83 American Financial Services Ass’n v. FTC, 767 F.2d 957, 969-70 (D.C. Cir.
1985). The political climate contributing to the Commission’s activism in the
1970’s and the changes leading to the Unfairness Policy Statement are discussed in
Edward F. Cox, Reinvigorating the FTC: The Nader Report and the Rise of
Consumer Advocacy, 72 ANTITRUST L.J. 899 (2005); William MacLeod, Elizabeth
Brunis & Anna Kartesz, Three Rules and a Constitution: Consumer Protection
Finds its Limits in Competition Policy, 72 ANTITRUST L.J. 943 (2005); J. Howard
Beales, III, Brightening the Lines: The Use of Policy Statements at the Federal
Trade Commission, 72 ANTITRUST L.J. 1057 (2005); Braucher, supra note 18 at 408-
09.

84 Federal Trade Commission Improvements Act of 1980, Pub. L. No. 96-252,



declared unconstitutional.85 The House of Representatives
Conference Report noted that these amendments regarding
the children’s advertising proceeding were made “because of
...concern that it raises fundamental issues of free speech and
due process.”86
In a letter dated June 13, 1980, Senators Ford and

Packwood, Chairman and Ranking Member respectively of
the Consumer Subcommittee of the Senate Committee on
Commerce, Science and Transportation, informed the FTC
that the Subcommittee was planning to hold oversight hear-
ings on the concept of “unfairness” as it has been applied to
consumer transactions and solicited the Commission’s views
as to “whether the Commission’s authority should be limited
to regulating false or deceptive commercial advertising.”87
The members of the Commission responded by letter dated
December 17, 1980, with its Unfairness Policy Statement.88
In the Unfairness Policy Statement, the FTC addressed the

part of Section 5 of the FTC Act prohibiting “unfair...acts or
practices in or affecting commerce,” which, the Commission
noted, “is commonly referred to as the Commission’s con-
sumer unfairness jurisdiction.”89 The Commission used as a
starting point its Cigarette Rule articulation,90 but made sever-
al significant modifications. First, it declared unjustified con-
sumer injury to be “the primary focus of the FTC Act, and the
most important of the S&H [Cigarette Rule] criteria. The
Commission went on to explain: “To justify a finding of
unfairness the injury must meet three tests. It must not be out-
weighed by any counterveiling benefits to consumers or com-
petition that the practice produces; and it must be an injury that
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85 Consumers Union, Inc. v. FTC, 691 F.2d 575 (D.C. Cir. 1982).
86 H.R. Conf. Rep. 917, 96th Cong., 2d Sess. 32 (1980).
87 Unfairness Policy Statement at 1.
88 See Beales, supra note 83 at 1063. (“The Unfairness Policy Statement

emerged as the Commission’s response to mounting external political pressure. As
concerns grew about the breadth of the Commission’s authority to declare a practice
unfair, the agency faced serious threats to important parts of its consumer protection
jurisdiction. In response, the Commission decided to clarify the law of unfairness
and in the process, to narrow the range of its discretion.”); Braucher, supra note 18
at 409 (observing that the 1980 Policy Statement “clearly had a political purpose—
to keep Congress from stripping the FTC of part or all of its power to regulate unfair
practices”).

89 Unfairness Policy Statement at 3. The Commission expressly disclaimed dis-
cussing its jurisdiction over “unfair methods of competition.” Id.

90 Id. at 4.



consumers themselves could not reasonably have avoided.”91
The Commission elaborated on each of the three subcom-

ponents of the substantial injury criterion.92 In explaining the
rationale for the balancing test between the injury and any
offsetting consumer or competitive benefits, the Commission
stated:
Most business practices entail a mixture of economic and

other costs and
benefits for purchasers. A seller’s failure to present complex
technical data on his product may lessen a consumer’s abili-
ty to choose, for example, but may also reduce the initial
price he must pay for the article. The Commission is aware
of these tradeoffs and will not find that a practice unfairly
injures consumers unless it is injurious in its net effects. The
Commission also takes into account the various costs that a
remedy would entail. These include not only the costs to the
parties directly before the agency, but also the burdens on
society in general in the form of increased paperwork,
increased regulatory burdens on the flow of information,
reduced incentives to innovation and capital formation, and
similar matters.93

The rationale for the requirement that the injury must be one
which consumers could not reasonably have avoided was
explained as follows:
Normally we expect the marketplace to be self-correcting,
and we rely on consumer choice—the ability of individual
consumers to make their own private purchasing decisions
without regulatory intervention—to govern the market. We
anticipate that consumers will survey the available alterna-
tives, choose those that are most desirable, and avoid those
that are inadequate or unsatisfactory. However, it has long
been recognized that certain types of sales techniques may
prevent consumers from effectively making their own deci-
sions, and that corrective action may then become necessary.
Most of the Commission’s unfairness matters are brought
under these circumstances. They are brought, not to second-
guess the wisdom of particular consumer decisions, but rather
to halt some form of seller behavior that unreasonably creates
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91 Id. at 5 (emphasis in original).
92 Id. at 5-8.
93 Id.



or takes advantage of an obstacle to the free exercise of con-
sumer decisionmaking.94
The Commission then discussed the other two Cigarette

Rule criteria. With respect to immoral, unethical, oppressive
or unscrupulous conduct, it stated that it had never relied on
that criterion as an independent basis for a finding of unfair-
ness and would act in the future only on the basis of the other
two criteria.95 With respect to the public policy criterion, the
Commission indicated a reduced role, requiring a public pol-
icy to be “clear and well-established” before the Commission
relied heavily upon it in finding that a practice was unfair.96
Under the Unfairness Policy Statement, therefore, an act or
practice could not be found unfair based on the second
Cigarette Rule criterion and could be found unfair based on
the first criterion only if the public policy were clear and
well-established. Although the Commission did not express-
ly say so, this would appear to preclude a finding of unfair-
ness based on conduct which was only within “the ‘penum-
bra’ of some common-law, statutory, or other established
concept of unfairness.”97
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94 Id. at 7. See also J. Howard Beales, III, The FTC’s Use of Unfairness
Authority: Its Rise, Fall and Resurrection, Speech at the Marketing and Public
Policy Conference, Washington, D.C., at Part III (May 30, 2003), available at
http://www.ftc.gov/speeches/beales/unfair0603.htm. (“If consumers could have
made a different choice but did not, the Commission should respect that choice. . . .
[T]he concept of reasonable avoidance keeps the Commission from substituting its
paternalistic choices for those of informed consumers. If any institution is to make
such decisions, it should be Congress, not the Commission. Unwise consumer choic-
es are a strong argument for consumer education, but not for law enforcement.”).

95 Id. at 12.
96 Id. at 10-12. The Unfairness Policy Statement explained:
To the extent that the Commission relies heavily on public policy to
support a finding of unfairness, the policy should be clear and well-
established. In other words, the policy should be declared or embodied
in formal sources such as statutes, judicial decisions, or the Constitution
as interpreted by the courts, rather than being ascertained from the gen-
eral sense of the national values. The policy should likewise be one that
is widely shared, and not the isolated decision of a single state or a sin-
gle court. If these two tests are not met the policy cannot be considered
as an “established” public policy for purposes of the S & H criterion.

Id. at 12. As Neil W. Averitt has observed: “The Commission’s ability to enforce an
established public policy is limited by the ambiguity of that policy. To the extent
that a policy is ambiguous in terms of the conduct it demands, it is less amenable to
characterization for the purpose of stating positive law under Section 5, as an ‘estab-
lished’ public policy.” Averitt, Unfair Acts or Practices, supra note 18 at 275.

97 Cigarette Rule Statement, supra text accompanying note 42.



In a companion statement to its Unfairness Policy
Statement,98 the Commission discussed the ways in which
the body of law concerning unfairness differs from and sup-
plements the prohibition against consumer deception and
some specific criticisms that had been made of the
Commission’s enforcement with respect to unfair acts and
practices.99 As to the former, the Commission noted that
the ban on unfair competition prevents exclusionary or anti-
competitive behavior and helps preserve a full variety of mar-
ketplace options for consumers to choose among; the ban on
deception helps ensure that consumers will not make that
choice on the basis of misleading information; and the ban on
unfair practices ensures that the choice is not distorted by
coercion, the withholding of important information, or simi-
lar practices.100
With respect to specific criticisms that had been made of

the Commission’s consumer unfairness authority, the
Commission noted that “the presence of unjustified con-
sumer injury—whether shown by objective evidence, by
clear public policy, or other—is essential to a determination
that particular conduct is unfair.”101 With respect to concern
“that the statutory term “unfair” is too imprecise to give ade-
quate notice of what conduct will be considered improp-
er,”102 the Commission noted:
Under the Federal Trade Commission Act, businesses cannot
be subjected to sanctions for engaging in an unfair practice
until the practice has been defined with specificity in a full-
dress adjudication or rulemaking. If, in adjudication, a firm
is found to have engaged in a newly identified unfair act or
practice, civil penalties are not assessed; rather, the remedies
are limited to preventing the firm from engaging in the same
or related practices in the future, and, in appropriate cases, to
providing relief for injured parties. Only if the order is vio-
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98 Companion Statement on the Commission’s Consumer Unfairness
Jurisdiction, reprinted in 4 TRADE REG. REP. (CCH) ¶ 13, 203 at 20,909-3 (1980).
(hereinafter Companion Statement on Unfairness). As with its 1980 Policy
Statement, the Commission expressly stated that its Companion Statement did “not
address the Commission’s jurisdiction over unfair methods of competition.” Id. at
20,909-3 n.1.

99 Unfairness Policy Statement at 2.
100 Companion Statement on Unfairness at 20,090-3.
101 Id. at 20,909-4-5.
102 Id. at 20,909-5.



lated may penalties then be assessed. There are also some
special provisions for immediate consumer redress, but these
apply only to conduct that “a reasonable man would have
known under the circumstances was dishonest or fraudulent,”
and that determination must be made in federal court.103

The Commission’s Unfairness Policy Statement became part
of FTC jurisprudence when it was relied upon and attached
to the Commission’s 1984 decision in International
Harvester.104
Applying its Unfairness Policy Statement, the Commission

held in Ethyl Corp.,105 that, although the record supported a
finding of unfair competition, in the absence of evidence of an
effect on consumers, it did not support a finding that the
respondent had engaged in unfair acts or practices.106 InOrkin
Exterminating Co.,107 the FTC and the court of appeals indi-
cated that the requirement that the injury be one that could not
reasonably be avoided related both to avoiding impending
harm and of mitigating damages after the violation
occurred.108 In affirming the FTC’s decision, the court of
appeals noted that “[w]hether some consequence is ‘reason-
ably avoidable’ depends not just on whether people know the
physical steps to take in order to prevent it, but also on whether
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103 Id. However, in 1982, a federal court of appeals held that the Commission
could seek restitution as an equitable remedy under § 13(b) of the FTC Act. 15
U.S.C. § 53(b) (2006). FTC v. H.N. Singer, Inc., 668 F.2d 1107, 1113 (9th Cir.
1982) and the Commission subsequently sought and obtained that relief on a num-
ber of occasions. See, e.g., FTC v. Febre, 128 F.3d 530, 536-37 (7th Cir. 1997); FTC
v. Gem Merchandising Corp., 87 F.3d 466, 469-70 (11th Cir. 1996). It has recently
been held, however, that restitution pursuant to § 13(b) is limited to equitable resti-
tution which allows the recovery of money or property in the defendant’s possession
that could clearly be traced to money or property identified as belonging in good
conscience to the plaintiff. FTC v. Verity International, Ltd., 443 F.3d 48, 66-67 (2d
Cir. 2006).

104 104 F.T.C. 949, 1070-76 (1984).
105 101 F.T.C. 425 (1983), rev’d on other grounds sub nom. E.I. DuPont

deNemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984).
106 101 F.T.C. at 607.
107 108 F.T.C. 263 (1986), aff’d, 849 F.2d 1354 (11th Cir. 1988), cert. denied,

488 U.S. 1041 (1989).
108 108 F.T.C. at 366 (“Consumers may act to avoid injury before it occurs if

they have reason to avoid the impending harm and the means to avoid it, or they may
seek to mitigate the damage afterwards if they are aware of potential avenues to that
end.”). See also Orkin Exterminating, 849 F.2d at 1365.



they understand the necessity of actually taking those steps.”109
4. Statutory Restriction of FTC’s Unfairness Jurisdiction
In 1982, the Commission first recommended that

Congress codify the definition of unfairness set forth in its
1980 Policy Statement.110 In a letter to Senators Packwood
and Kasten dated March 5, 1982, the Commission, with
Commissioner Pertschuk dissenting, stated:
With respect to our jurisdiction over unfair acts or practices,
we believe that a more precise statutory standard is appropri-
ate. Such a clarification, based on the statement on consumer
unfairness issued by the Commission on December 17, 1980,
would clarify the legal bounds of acceptable behavior and
alleviate any uncertainty about the Commission’s exercise of
its authority under the provisions of the Federal Trade
Commission Act.111

This same letter characterized the substantial injury criterion
of the unfairness test as “one of the most crucial elements in
finding an act or practice to be unfair.”112 With respect to
public policy, the Commission stated:
Although it is not a necessary element of the definition of
unfairness, the Commission also looks to other established
public policies in an effort to determine whether a particular
practice is unfair. As the Commission indicated in its 1980
Policy Statement, reference to other public policies may pro-
vide additional evidence of consumer injury or, conversely, it
may influence the Commission to reconsider its tentative
view that a practice is injurious in its net effects and, there-
fore, unfair. A thorough analysis of such policies “can serve
as an important check on the overall reasonableness of the
Commission’s action.” Dec. 17, 1980, Policy Statement at
page 10 note 27.113

The Commission did not mention use of public policy as an
independent basis for a finding of unfairness, as it had in the
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109 Orkin Exterminating, 849 F.2d at 1365 (quoting the Commission’s decision,
108 F.T.C. at 366).

110 Beales, supra note 83 at 1066.
111 Letter from FTC to Senators Packwood and Kasten of the Senate Committee

on Commerce, Science and Transportation dated March 5, 1982 reprinted in H.R.
Rep. No. 98-156 at 27-28 (1998) (page reference to the page numbers in H.R. Rep.
No. 98-156).

112 Id. at 32.
113 Id. at 32-33.



1980 Policy Statement. However, in a 2005 article, Howard
Beales, Director of the Bureau of Consumer Protection of the
FTC from 2001 to 2004, acknowledged that the use of public
policy an independent support for Commission action based
on unfairness was left open in the 1980 Policy Statement and
that the door was not closed on such use until the FTC Act
was amended in 1994.114
The restriction on the Commission’s use of its unfairness

jurisdiction to make rules regulating advertising remained in
place until the Commission was reauthorized in 1994,115 at
which time Congress restricted the Commission’s unfairness
jurisdiction by enacting 15 U.S.C. § 45(n).116 This amend-
ment did not amend the definition of “unfair” in 15 U.S.C.A.
45(a)(1). Rather, it denied authority to the Commission to
declare an act or practice unlawful on grounds that it is unfair
“unless the act or practice causes or is likely to cause sub-
stantial injury to consumers which is not reasonably avoid-
able by consumers themselves and not outweighed by coun-
terveiling benefits to consumers or to competition.”117 The
act also provided that “[i]n determining whether an act or
practice is unfair, the Commission may consider established
public policies as evidence to be considered with all other
evidence, [but] [s]uch public policy considerations may not
serve as a primary basis for such determinations.”118 The
1994 act thus restricted the role of the public policy criterion
even further than did the FTC’s Unfairness Policy Statement.
The act also appears to restrict the Commission’s use of its
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114 Beales, supra note 83 at 1065-66 n. 40.
115 Beales, supra note 83 at 1065 n.36.
116 Pub. L. 103-312, § 9 (August 26, 1994).
117 15 U.S.C. § 45(n) (2006). The Senate report on the 1994 Act stated, how-

ever, that Congress “intended to codify as a statutory limitation on unfair acts or
practices, the principles of the FTC’s December 17, 1980, policy statement on
unfairness, reaffirmed by a letter from the FTC dated March 5, 1982.” S. Rep. No.
103-130, pp. 12-13, as reprinted in 1994 U.S.C.C.A.N. 1776, 1787-88. The Report
also expressed the intent of Congress to control the FTC’s use of its unfairness
authority. Id. (“The Committee believes that this codification is necessary in order
to provide the FTC, its staff, regulated business, and reviewing courts greater guid-
ance on the meaning of unfairness and to prevent a future FTC from abandoning the
principles of the December 17, 1980, and March 5, 1982 letters.”).

118 Id.



“unfair acts and practices” authority to injury to consumers,
thereby apparently leaving the Commission’s authority to
protect non-consumer business persons to instances of
“unfair competition.” The legislative history of the 1994
amendment makes clear, however, that Congress did not
intend to affect the development of the unfairness standard
under state statutes.119
5. FTC’s Use of Its Unfairness Jurisdiction After 1980
After 1980, the FTC, in part because of concern about

congressional reaction, used its unfairness jurisdiction spar-
ingly and largely as “a theory of last resort.”120 In the early
1980’s, “[t]he Commission embraced the discipline of eco-
nomics as the organizing principle for interpreting the multi-
tude of commercial events” and “[f]ree markets came to be
seen as usually an efficient and self-correcting means of reg-
ulating business behavior.”121 Commissioners appointed by
President Regan had a “markedly greater faith in market
forces than their predecessors did”122 and senior members of
the FTC staff appointed during this period were economists

272 CONNECTICUT BAR JOURNAL [Vol. 80

119 As stated in Sen. Rep. No. 130, 103d Cong., 2d Sess. 13 (1994):
The Committee is aware that State attorneys general have expressed
a concern that the limitation on unfairness in this section may be con-
strued to affect provisions in State statutes or State case law. Since
the mid-1960s, virtually every State has enacted statutes prohibiting
deceptive practices, while many States also prohibit unfair practices.
These State consumer protection acts are enforced almost exclusive-
ly through recourse to State courts. Many of the statutes direct courts
to be guided by interpretations of the FTC Act. In other States, the
courts have interpreted these laws consistently with developments
under Federal law. State courts have applied the unfairness standard
in a variety of contexts, including unconscionable pricing practices,
high pressure sales tactics, uninhabitable living conditions in leased
premises, and abusive debt collection practices. The Committee
intends no effect on those or other developments under State law.
This section represents a consensus view of an appropriate codifica-
tion of Federal standards, undertaken after careful assessment of the
FTC’s past activities. The Committee’s action should not be under-
stood as suggesting that the criteria in this section are necessarily suit-
able in the future development of State unfairness law or that the
FTC’s future construction of these criteria delimits in any way the
range of State decision-making. Sound principles of federalism limit
the impact of this section to the FTC only.

120 Beales, supra note 83 at 1066.
121 Neill W. Averitt & Terry Calvani, The Role of the FTC in American Society,

39 OKLA. L. REV. 39, 43 (1986).
122 Id.



and “led the effort to apply economic analysis and the new
definition of unfairness in the Commissions Unfairness
Policy Statement to FTC rulemaking, resulting in the cancel-
lation or abandonment of most of the rulemaking efforts from
the 1970s.”123 Between 1980 and 2000, the Commission
used unfairness as the basis of decision in fewer than 30
cases.124 The Commission’s Unfairness Policy Statement
was addressed in only three appellate court decisions.125 The
FTC revived its use of its unfairness jurisdiction somewhat
beginning in 2001, using it to attack unfair practices on the
internet as well as “breaches of contract, failure to pay
rebates and breaches of the automated check-clearing system
that allowed fraudulent transactions to enter the system.”126

III. INTERPRETATION OF “ UNFAIR” UNDER STATE UNFAIR
TRADE PRACTICES ACTS

Half of the twenty-eight states that prohibit unfair acts and
practices generally, including Connecticut, continue to apply
the Cigarette Rule standard to determine whether an act or
practice is unfair. Connecticut differs from the other states,
however, in applying the FTC’s Unfairness Policy Statement
standard to the third, or substantial injury, criterion of the
Cigarette Rule.
A. The Unfairness Standard in Connecticut
In language unchanged from its enactment in 1973,
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123 MacLeod, Brunis & Kartesz, supra note 83 at 962.
124 The cases, orders and rules are described in Calkins, supra note 18 at 1058-

59. See also Greenfield, supra note 9 at 1877.
125 Orkin Exterminating Co. v. FTC, 849 F.2d 1354 (11th Cir. 1988) (affirming

finding of unfairness based on unilateral modification of consumer contracts);
American Financial Services Ass’n v. FTC 767 F.2d 957 (D.C. Cir. 1985) (uphold-
ing FTC credit practices rule); Harry and Bryant Co., 726 F.2d 993, 999-1000 (4th
Cir.), cert. denied, 488 U.S. 1041 (1984) (upholding FTC rule on funeral industry
practices).

126 Beales, supra note 83 at 1066-67. See also Dara J. Diomande, The Re-
Emergence of the Unfairness Doctrine in Federal Trade Commission and State
Consumer Protection Cases, ANTITRUST 53 (Summer 2004). See, e.g., FTC v. Verity
International, Ltd. 140 F. Supp. 2d 313 (S.D.N.Y. 2004), aff’d, 443 F.3d 48 (2d Cir.
2006) (holding that billing line internet subscribers who did not use or authorize use
of the internet services offered by defendants’ clients was an unfair trade practice);
FTC v. Zuccarini, 2002 WL 1378421 (E.D. Pa. 2002).



Section 42-110b(a) of CUTPA127 closely parallels the lan-
guage of Section 5(a) of the FTC Act as amended in 1938 by
the Wheeler-Lea Act.128 CUTPA, like the unfair trade prac-
tices acts of many states, does not explicitly define what con-
stitutes “unfair acts or practices.” As originally promulgated
by the Committee of State Officials on Suggested State
Legislation of The Council of State Governments, the
Uniform Trade Practices and Consumer Protection Law did
not prohibit unfair acts or practices generally. Rather
“[u]nfair methods of competition and unfair or deceptive acts
or practices” was defined to mean one or more of a list of 12
types of conduct which focused on creating a likelihood of
confusion or misunderstanding.129 One of the objectives of
the model act that “judgment about what constitutes unfair or
deceptive practice will so far as possible be decentralized to
the people who are most directly affect.”130 By 1969, howev-
er, four states, Washington, Hawaii, Vermont and
Massachusetts, had enacted laws co-extensive with Section
5(a)(1) of the FTC Act, prohibiting “unfair methods of com-
petition and unfair or deceptive acts or practices.” The FTC
and others suggested that states considering the adoption of
the Unfair Trade Practices and Consumer Protection Act
should have the option using such language.131 The Council
of State Governments noted that “[i]n the modified form, the
law would provide for comprehensive protection of the pub-
lic against all the various trade practices which unfairly injure
competitors or deceive consumers. However, it should be
pointed out that the federal statute is thought in many quarters
to suffer from vagueness, and to be difficult to enforce for this
reason.”132 The Council also suggested the inclusion of lan-
guage directing that “due consideration and great weight” be
given to the interpretation of the FTC and federal courts relat-
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127 CONN. GEN. STAT. § 42-110b(a) (2006) provides: “No person shall engage in
unfair methods of competition and unfair or deceptive acts or practices in any trade
or commerce.”

128 See supra Part II.A.
129 Council of State Governments, Suggested State Legislation, Vol. XXVI at

A-73 (1967).
130 Id. at A-71.
131 Council of State Governments, Suggested State Legislation, Vol. XXVII at

C-4 (1969).
132 Id. at C-5.



ing to similar provisions in federal statutes. The objective of
this language was “an effort to give both businessmen and
consumers some assurance that the rules of trading are
approximately the same in the various jurisdictions.”133 In its
comments on the suggested Unfair Trade Practices and
Consumer Protection Law in 1970, the Council noted that the
alternative tracking the language of section 5(a)(1) of the FTC
Act was “the form preferred by the FTC.”134 The Connecticut
Unfair Trade Practices Act, although not identical on all
respects, was based on this alternative of the model act pro-
posed by the Council of State Governments.135
1. Adoption of The Cigarette Rule in Connecticut
At the time CUTPA was enacted in 1973, the only sys-

tematic articulation of a standard for determining when an act
or practice was “unfair” was that set forth in the FTC’s
Cigarette Rule, quoted by the Supreme Court in its 1972
decision in FTC v. Sperry & Hutchinson Co.136 The 1973 act
provided that unfair or deceptive acts or practices were to be
those determined to be unfair or deceptive by the FTC or the
federal courts, or by Connecticut regulation.137 The legisla-
tive history indicates that the purpose of this provision was to
enable Connecticut courts, which had little case law on this
subject, to use the cases decided under the FTC Act as the
basis for lawsuits under CUTPA.138
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133 Id.
134 Council of State Governments, Suggested State Legislation, Vol. XXVIII at

142 (1970).
135 16 Conn. H.R. Proc., Vol. 16, Pt. 14, 1973 Sess. p. 7323 (remarks of

Representative Howard A. Newman) (“This bill has been studied and restudied and
approved by the Federal Trade Commission and the council of State Governments”).

136 405 U.S. 233, 244 n.5 (1972).
137 1973 Conn.Acts 615 § 2(a), codified at CONN. GEN. STAT. § 42-110b(a) (1975):
Unfair or deceptive acts or practices and unfair methods of competition
in the conduct of any business shall be those practices acts or methods
which have been determined to be unfair or deceptive practices, acts or
methods either (1) in rules, regulations or decisions interpreting the
Federal Trade Commission Act, as amended, by the federal trade com-
mission or the federal courts, or (2) regulations made pursuant to sub-
section (b) of this section.

138 16 Conn. H.R. Proc. Vol. 16, Pt. 14, 1973 Sess. at 7323 (remarks of
Representative Howard A. Newman):

The prohibitive activity is defined in accordance with the experience
of the rules and decisions of the Federal Trade Commission and the
Federal Courts. . . . There’s very little case law in Connecticut on this



In 1976, Section 42-110b(b) of CUTPA was amended to
provide that in construing Section 110b(a), it was the “intent
of the legislature that. . . the courts of this state shall be guid-
ed by interpretations given by the Federal Trade Commission
and the federal courts to Section 5(a)(1) of the Federal Trade
Commission Act (15 USC § 45 (a)(1)), as from time to time
amended.”139 Both proponents and opponents of the amend-
ment appear to have been in agreement that CUTPA should
not unduly delegate authority to the federal government to
determine what acts were unfair or deceptive.140 The
Connecticut Supreme Court has said that, apparent purpose
of the “guided by” language in this section was to make clear
that in interpreting CUTPA, neither the Commissioner for
Consumer Protection nor the courts were to be constrained to
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138 (cont.) subject of deceptive trade practices under an act like the Federal
Trade Commission. This bill would enable the courts of this state to use the
Federal cases that have been decided under the Federal Trade Commission
Act and Regulations as the basis for lawsuits in this state.

139 1976 Conn. Acts 303 §1, codified at CONN. GEN. STAT. § 42-110b(a) (2006).
140 The Deputy Minority Leader, in objecting to the amendment, stated:
First of all, to derogate the responsibility for the interpretation of
Connecticut statutes to the Federal Trade Commission is the height of
irresponsibility. This general assembly and the courts of this state are
the only ones who should be charged with that responsibility and to
say, as it does in line 18 that it’s the intent of this legislature to give
that authority to somebody in Washington, who isn’t elected, who’s a
member of the Federal Trade Commission or even better still a staff
person, because that’s basically who does the work on those federal
commissions, the authority to say what the law is in Connecticut is
outrageous.

19 Conn. H.R. Proc., Vol. 19, Pt. 6 at 2188 (remarks of Representative Alan H.
Nevas). In response, the Representative moving passage of the amendment noted:

Now, getting more specific concerning the objections of the Minority
Leader, or the Deputy Minority Leader, I believe his first objection
was that this bill represented an undue delegation of authority to
bureaucrats or to people in Washington. I would direct the gentleman
to line 8 of the file copy which indicates that we are deleting a section
which says “unfair or deceptive acts or practices or unfair methods of
competition in the conduct of any business shall be those practices or
acts which have been determined to be unfair” etc. etc. by the Federal
Trade Commission. We are replacing that section with a section that
says the Commissioner of Consumer Protection shall be guided by,
which I submit, Mr. Speaker, meets the gentleman’s objection. His
objection is not well taken, it is not a valid objection for the purpose
of that section is to change the very thing to which the gentleman is
currently objecting. 19 Conn. H.R. Proc., Vol. 19, Pt. 6 at 2190
(remarks of Representative Raymond C. Ferrari).



find violations only where there was preexisting authority
under the FTC Act.141 The Connecticut Supreme Court has
held that Section 42-110b is a “source of guidance for the
Connecticut courts, rather than...a mandate by which our
courts are bound,”142 and that Connecticut courts are not lim-
ited by the interpretations given by the FTC and the federal
courts to Section 5(a)(1) of the FTC Act.143
The same section of the 1976 act that provided that the

Connecticut Commission and courts “shall be guided by”
interpretations of section 5(a)(1) of the FTC Act, also added
a provision stating that “[i]t is the intention of the legislature
that this chapter be remedial and be so construed.”144 In
Hinchliffe v. American Motors Corp.,145 the Connecticut
Supreme Court stated that “[r]emedial statues are to be liber-
ally construed in favor of those whom the legislature intend-
ed to benefit.”146 In Larsen Chelsey Realty Co. v. Larsen,147
this principle was cited in support of extending CUTPA’s pro-
tection to competitors.148 Applying this principle to deter-
mine what sort of injury may provide the basis for a finding
of unfairness, of course, begs the question, since it must first
be determined whom the act was intended to benefit.
The Connecticut Supreme Court did not have occasion to

consider the standard applicable to determining whether an
act or practice was unfair until a decade after CUTPA was
enacted. The Cigarette Rule standard was recited by the
Connecticut Supreme Court in its 1983 decision in Ivey,
Barnum & O’Mara v. Indian Harbor Properties, Inc.149
Although noting that the defendant’s alleged act of suing to
recover amounts which it knew to be not due and owing fell
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141 See Normand Josef Enterprises v. Connecticut National Bank, 230 Conn.
486, 510-11 n. 23, 464 A.2d 1289, 1301-02 n. 23 (1994); Caldor, Inc. v. Heslin, 215
Conn. 590, 597-98, 577 A.2d 1009, 1013, cert. denied, 498 U.S. 1088 (1991).

142 Normand Josef Enterprises, 230 Conn. at 510-11 n. 23, 464 A.2d at 1301-
02 n. 23.

143 Id.; Caldor, 215 Conn. at 598, 577 A.2d at 1014.
144 1976 Conn. Acts 303 § 1, codified at CONN. GEN. STAT. § 42-110b(d) (2006).
145 184 Conn. 607, 440 A.2d 810 (1981).
146 Id. at 615 n.4, 440 A.2d 815 n.4.
147 232 Conn. 480, 656 A.2d 1009 (1995).
148 Id. at 492, 656 A.2d at 1017.
149 190 Conn. 528, 540 n.13, 461 A.2d 1369, 1375 n. 13 (1983) (quoting FTC

v. Sperry & Hutchinson Co., 405 U.S. 233, 244 n. 5 (1972)).



“facially within the definition of practices described by the
federal trade commission as immoral, unethical, oppressive
and unscrupulous.”150 The court did not have occasion to
apply the Cigarette Rule in Ivey, Barnum & O’Mara, howev-
er, because it held that the “purely private” dispute did not
implicate a specific and substantial public interest, which it
held was necessary in order for CUTPA to be applicable.151
Three months later, the court did apply the Cigarette Rule
standard in deciding Conaway v. Prestia,152 a case involving
a class action by tenants to recover rents from a landlord who
had failed to obtain certificates of occupancy. The court held
that the Cigarette Rule standard153 was satisfied because the
failure of the landlord to obtain certificates of occupancy
“unquestionably offended public policy.”154 Neither Ivey,
Barnum & O’Mara nor Conaway referred to the FTC’s
Unfairness Policy Statement, which was not incorporated into
FTC jurisprudence until its attachment to the Commission’s
1984 decision in International Harvester Co.155
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150 190 Conn. at 539, 461 A.2d at 1374.
151 190 Conn. at 540, 461 A.2d at 1375.
152 191 Conn. 484, 464 A.2d 847 (1983).
153 The court quoted a truncated version of the Cigarette Rule standard, omit-

ting the parenthetical “(or competitors or other businessmen).” This was under-
standable in the context of Conaway, which involved only claims by consumers, but
has caused some lack of clarity in the articulation of the standard in later decisions
which have quoted Conaway, but reinserted the parenthetical “(or competitors or
other businessmen)” in brackets. See, e.g., McLaughlin Ford, Inc. v. Fort Motor
Co., 192 Conn. 558, 568, 473 A.2d 1185, 1191 (1984); Sportsmen’s Boating Corp.
v. Hensley, 192 Conn. 747, 756, 474 A.2d 780, 786 (1984); A-G Foods, Inc. v.
Pepperidge Farm, Inc. 216 Conn. 200, 215, 579 A.2d 69, 76-77 (1990); Cheshire
Mortgage Service, Inc. v. Montes, 223 Conn. 105-06, 612 A.2d 1130, 1143 (1992);
Williams Ford, Inc. v. Hartford Courant Co., 232 Conn. 559, 591, 657 A.2d 212,
227-28 (1995); Macomber v. Travelers Property and Casualty Corp., 261 Conn. 620,
644, 804 A.2d 180, 196 (2002) (quoting the Cigarette Rule standard from Hartford
Electric Supply Co. v. Allen-Bradley Co., 250 Conn. 334, 367-68, 736 A.2d 824,
842-43 (1999), but omitting the parentheses and changing the language of the brack-
eted phrase to “[competitors or other business persons]”); Glazer v. Dress Barn, Inc.,
274 Conn. 33, 82, 873 A.2d 929, 959 (2005) (quoting standard from Williams Ford,
but omitting the parentheses and changing the bracketed phrase to “[competitors or
other business persons]”). The use of these brackets, correctly used along with the
parentheses in McLaughlin Ford to indicate the restoration of words omitted in
Conaway, as used in later decision, misleadingly seem to indicate that the phrase
“(competitors or other businessmen)” was an editorial insertion by the court, rather
than language appearing in the original FTC articulation of the Cigarette Rule. See
supra Part I.B, text accompanying note 42.

154 Conaway, 191 Conn. at 493, 464 A.2d at 852.
155 104 F.T.C. 949, 1070-76 (1984).



In McLaughlin Ford, Inc. v. Ford Motor Co.,156 the
Connecticut Supreme Court undertook its first systematic
analysis under the Cigarette Rule factors. The case involved a
claim by an automobile dealer franchise which claimed that
the defendant had violated CUTPA by granting a dealership to
a dealer which would compete with the plaintiffs. The court
held that the defendant’s conduct did not violate any public
policy157 and was not unethical or immoral.158 It also held that
the third criterion, substantial injury, had not been met because
the benefit to competition outweighed the injury to the plain-
tiff.159 The court first referred to the FTC’s Unfairness Policy
Statement in McLaughlin Ford, but cited it only for its articu-
lation of the three-part test for determining whether there is
substantial injury, the third criterion of the Cigarette Rule
test.160 The court did not note the primacy given to the sub-
stantial injury criterion in the Unfairness Policy Statement, the
reduced role given to the violation of public policy criterion, or
the Commission’s abandonment of reliance on the immoral,
unethical, oppressive or unscrupulous criterion.
In three decisions between 1987 and 1995, the

Connecticut Supreme Court appeared to recognize that the
FTC’s Unfairness Policy Statement declared that unjustified
consumer injury is the primary focus of the FTC Act and the
most important of the “cigarette rule” criteria, even stating
that regulation by the Commission is permissible only if a
practice causes unjustified injury that is substantial.161
However, in the first of those decisions, Atlantic Richfield,
the court turned the FTC’s Unfairness Policy Statement on its
head by concluding that “‘unjustified injury’ may reasonably
be seen, with no great sacrifice of lexicographic integrity, as

2006] THE STANDARD FOR DETERMINING “UNFAIR ACTS OR PRACTICES” 279

156 192 Conn. 558, 473 A.2d 1185 (1984).
157 Id. at 568, 473 A.2d at 1191.
158 Id. at 569, 473 A.2d at 1191-92.
159 Id. at 569-71, 473 A.2d at 1192.
160 Id. at 569-70, 473 A.2d at 1192.
161 Atlantic Richfield Co. v. Canaan Oil Co., 202 Conn. 234, 243, 520 A.2d

1008, 1013-14 (1987); A-G Foods, Inc. v. Pepperidge Farm, Inc., 216 Conn. 200,
215-16, 579 A.2d 69, 77 (1990); Williams Ford, Inc. v. Hartford Courant Co., 232
Conn. 559, 592, 657 A.2d 212, 228 (1997).



flowing from conduct that is ‘immoral, unethical, oppressive
or unscrupulous.’”162 In its decisions in A-G Foods and
Williams Ford, the court limited the requirement to establish
unjustified consumer injury to situations in which the viola-
tion of public policy is based on the defendant’s negligent
conduct. Thus, the Connecticut Supreme Court appears, at
least since 1984, to have been aware of the FTC’s Unfairness
Policy Statement, but, nonetheless, has fashioned a rule that
uses the Unfairness Policy Statement only to elaborate the
third prong of the Cigarette Rule test. In none of these deci-
sions did the court acknowledge the reduced role of the vio-
lation of public policy criterion or the FTC’s disclaimer of
reliance on the immoral unethical, oppressive or unscrupu-
lous criterion in the FTC’s Unfairness Policy Statement. The
Cigarette Rule continues to be the standard applied to deter-
mine whether an act or practice us unfair.163 It is only in its
recent decisions in Glazer, Votto and American Car Rental
that the court acknowledged that “a serious question exists as
to whether the cigarette rule remains the guiding rule utilized
under federal law.”164 In the course of their decisions, the
Connecticut appellate courts have furnished some guidance
concerning the types of conduct that will satisfy the Cigarette
Rule criteria.
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162 202 Conn. at 243, 520 A.2d at 1014. It could be argued, however, that this
conclusion is not far removed from the statement in the Unfairness Policy Statement
that a clearly established public policy may independently support a finding of
unfairness. See Unfairness Policy Statement at 10.

163 See, e.g., Glazer v. Dress Barn, Inc. 274 Conn. 33, 82, 873 A.2d 929, 959-
60 (2005); Votto v. American Car Rental, Inc., 273 Conn. 478, 484, 871 A.2d 981,
984-85 (2005); American Car Rental, Inc. v. Commissioner of Consumer Protection,
273 Conn. 296, 305-06, 869 A.2d 1198, 1205 (2005); Journal Publishing v. Hartford
Courant Co., 261 Conn. 673, 695, 804 A.2d 823, 839 (2002); Hartford Electric
Supply Co. v. Allen--Bradley Co., 250 Conn. 334, 367-68, 736 A.2d 824, 842-43
(1999); Macomber v. Travelers Property and Casualty Corp., 261 Conn. 620, 644,
804 A.2d 180, 196 (2002); Willow Springs Condominium Ass’n, Inc. v. Seventh
BRT Development, 245 Conn. 1, 43, 717 A.2d 77, 99-100 (1998); Larsen Chelsey
Realty Co. v. Larsen, 232 Conn. 480, 507, 656 A.2d 1009, 1024-25 (1995); Jacobs
v. Healey Ford-Subaru, Inc., 231 Conn. 707, 725, 652 A.2d 496, 505 (1995);
Cheshire Mortgage Service, Inc. v. Montes, 223 Conn. 80, 105-06, 612 A.2d 1130,
1143 (1992).

164 Glazer, 274 Conn. at 82 n. 34, 873 A.2d at 959 n. 34. See also, Votto 273
Conn. at 484 n.3, 871 A.2d at 984-85 n.3; American Car Rental, 273 Conn. at 305
n.6, 869 A.2d at 1205 n.6.



a. Violation of Public Policy
The first Cigarette Rule criterion is “whether the practice,

without necessarily having been previously considered
unlawful, offends public policy as it has been established by
statutes, the common law or otherwise—whether, in other
words, it is within at least the penumbra of some common
law, statutory, or other established concept of unfairness.”165
In a number of cases since 1973, the Connecticut legislature
has enacted statutes with provisions stating that a violation of
the statute would violate CUTPA.166 In such cases, violation
of the other statute is dispositive of whether CUTPA has been
violated and further analysis under the Cigarette Rule or any
other standard is unnecessary.167 If a claimed CUTPA vio-
lation is based on the violation of a statute not containing
such a provision, however, the statutory violation is not dis-
positive and further analysis is required. As the Connecticut
Supreme Court observed in Jacobs v. Healey Ford-Subaru,
Inc.,168 “when the legislature has intended to make a viola-
tion of a consumer statute an automatic violation of CUTPA,
it has done so expressly.”169
The first appellate decisions to hold that violation of a

statute not declared to be a per se violation of CUTPA satis-
fied the public policy criterion of the Cigarette Rule did not
engage in extensive analysis. In Conaway v. Prestia,170 the
court held that the statute intended to assure minimum stan-
dards of housing safety and habitability embodied a public
policy which made it an unfair practice to collect rents for
substandard housing even though collection of rents was not
specifically prohibited by those statutes.171 In Griswold v.
Union Labor Life Ins. Co.,172 the court held that a litigant
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165 FTC v. Sperry & Hutchinson, 405 U.S. 233, 244 n.5 (1972).
166 See LANGER, MORGAN & BELT, supra note 11, App. E (listing statutes).
167 See, e.g., Woronecki v. Trappe, 228 Conn. 574, 579, 637 A.2d 783, 785

(1994) (holding that violation of the Home Improvement Act is a per se violation of
CUTPA); A. Secondino & Son, Inc. v. LoRicco, 215 Conn. 336, 343, 576 A.2d 464,
468 (1990) (same).

168 231 Conn. 707, 652.
169 Id. at 727, 652 A.2d at 506.
170 191 Conn. 484, 464 A.2d 847 (1983).
171 Id. at 493, 464 A.2d at 852.
172 186 Conn. 507, 442 A.2d 920 (1982).



complaining of unfair insurance practices under the
Connecticut Unfair Insurance Practices Act,173 was entitled
to maintain a private right of action under CUTPA. However,
inMead v. Burns174 the court held that the definition of unfair
insurer conduct in Section 38-61 of CUIPA, which required
that the conduct have been committed or performed “with
such frequency as to indicate a general business practice,”
reflected “the legislative determination that isolated instances
of unfair insurance settlement practices are not so in violation
of the public policy of this state as to warrant statutory inter-
vention.”175 The court held that “[a]lthough...CUTPA may
authorize a cause of action that builds upon the public policy
embodied in specific statutory provisions, such a CUTPA
claim must be consistent with the regulatory principles estab-
lished in the underlying statutes.”176
A paradigm for determining whether violation of a differ-

ent statute satisfies the public policy criterion of the Cigarette
Rule is provided by Cheshire Mortgage Service, Inc. v.
Montes.177 In Cheshire Mortgage, the court determined that
a Connecticut statute prohibiting charging a prepaid finance
charge that exceeds 10 percent of the principal amount of the
loan178 and the federal Truth in Lending Act (TILA)179 satis-
fied the public policy criterion.180 The court held that TILA
“seeks to increase competition and to protect consumers from
unfair practices”181 and that “[t]he primary public policy
underlying §36-224l is to protect consumers of credit regard-
less of whether they are informed of credit terms.182 Holding
that “it is clear that § 36-224l and TILA both express equal-
ly strong, yet different, public policies of informing and pro-
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173 CONN. GEN. STAT. § 38-61, now CONN. GEN. STAT. § 38a-816 (2006) (here-
inafter CUIPA).

174 199 Conn. 651, 509 A.2d 11 (1986).
175 Mead, 199 Conn. at 665-69, 509 A.2d at 19.
176 Id. at 665, 509 A.2d at 19.
177 223 Conn. 80, 612 A.2d 1130 (1992).
178 CONN. GEN. STAT. § 36-224i (1987).
179 15 U.S.C. § 1601 et seq.
180 Cheshire Mortgage, 223 Conn. at 107-12, 612 A.2d at 1144-46.
181 Id. at 108, 612 A.2d at 1144.
182 Id. at 109, 612 A.2d at 1145.



tecting consumers of credit,” the court concluded “that the
violations of both statutes offend public policy so as to
amount to an established concept of unfairness.”183 In
Macomber v. Travelers Property & Cas. Ins. Co.,184 the court
confirmed that a CUTPA action can be based on a violation
of CUIPA.185 In Hartford Electric Supply Co. v. Allen-
Bradley Co.,186 the court held that a violation of the
Connecticut Franchise Act187 offended public policy and,
therefore, satisfied the first Cigarette Rule criterion188 and in
Eder Bros. v. Wine Merchants of Connecticut, Inc.,189 the
court held that a violation of the Liquor Control Act could
violate CUTPA. It has also been held that a violation of the
federal Lanham Act190 and a violation of the antitrust191 laws
are sufficient to constitute a CUTPA violation. Not every vio-
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183 Id. at 112, 612 A.2d at 1146. The court found further support for its con-
clusion that TILA offends a strong public policy in the fact that “any violation of
TILA, no matter how technical, results in the imposition of liability.” Id. at 112 n.
40, 612 A.2d at 1146 n. 40. See also Family Financial Services, Inc. v. Spencer, 41
Conn. App. 754, 771, 677 A.2d 479, 488 (1996) (holding that a CUTPA violation
may be based on a violation of TILA).

184 261 Conn. 620, 645, 804 A.2d 180, 197 (2002).
185 Id. at 645, 804 A.2d at 197.
186 250 Conn. 334, 736 A.2d 824 (1999).
187 CONN. GEN. STAT. §§ 42-133e - 42-133g (2006).
188 Hartford Electric, 250 Conn. at 369-70, 736 A.2d at 843. But see Grand

Light & Supply Co. v. Honeywell, Inc., 771 F.2d 672, 680 (2d Cir. 1985) (“It is clear
to us that a violation of the Franchise Act would not necessarily implicate the inter-
ests protected by CUTPA.”).

189 275 Conn. 363, 380-82, 886 A.2d 138, 149-50 (2005).
190 15 U.S.C. § 1125(a) (2006). See, e.g., Dial Corp. v. Manghnani Inv. Corp.,

659 F. Supp. 1230, 1239 (D. Conn. 1997); Pfizer, Inc. v. Miles, Inc., 868 F. Supp.
437, 442 (D. Conn. 1994). See also Sporty’s Farm L.L.C. v. Sportsman’s Market,
Inc., 202 F.2d 489, 501 (2d Cir. 2000) (dicta) (“We had no doubt that an
[Anticybersquatting Consumer Protection Act] violation meets the requirements of
prong one of the cigarette rule test.”).

191 See, e.g., Roncari Development v. GMC Enterprises, 45 Conn. Supp. 408,
433, 718 A.2d 1025, 1037 (Super. Ct. 1998) (holding that plaintiff which adequate-
ly pled a violation of the Connecticut Antitrust Act also adequately pled a CUTPA
claim). Conversely, it has been held that conduct that did not violate the antitrust
laws did not violate CUTPA where the defendant’s conduct was not otherwise
unfair. See, e.g., Journal Publishing Co. v. Hartford Courant Co., 261 Conn. 673,
695-97, 804 A.2d 823, 839-40 (2002); CDC Technologies, Inc. v. IDEXX
Laboratories, Inc., 7 F. Supp. 2d 119, 132 (D. Conn. 1998), aff’d, 186 F.3d 74, 81-
82 (2d Cir. 1999) (holding that “claims of unfair trade practices fail if no underlying
antitrust violation is found”); Sorisio v. Lenox, Inc., 701 F. Supp. 950, 963 (D.
Conn.), aff’d, 863 F.2d 195 (2d Cir. 1988) (holding that plaintiff’s claim of a viola-
tion of public policy failed because antitrust law had not been violated and defen-
dant’s conduct was not otherwise unfair).



lation of another statute will, however, result in a violation of
CUTPA. For example, a “technical violation” of a statute,192
an inadvertent violation that was not sufficient to warrant
sanctions for violation of the underlying statute,193 and a
good faith mistake which was an isolated instance of misin-
terpretation of statutory obligations194 have been held insuf-
ficient to support a CUTPA violation.
Conduct that does not violate another statute has also been

held to violate public policy so as to satisfy the first Cigarette
Rule criterion. In American Car Rental, Inc. v. Commissioner
of Consumer Protection,195 the court held that a penalty clause
in a car rental contract was contrary to public policy and
therefore, violated the first criterion. In Francoline v. Klatt,196
the Appellate Court held that recording an altered document
on the land records contravened the public policy of the state.
In A-G Foods, Inc. v. Pepperidge Farm, Inc.,197 the
Connecticut Supreme Court implied that negligent conduct
could satisfy the public policy criterion, although it went on to
hold that “the first prong, standing alone, is insufficient to
support a CUTPA violation, at least when the underlying
claim is grounded solely in negligence.”198 This holding was
confirmed in Williams Ford, Inc. v. Hartford Courant Co.,199
although, in that case, the court noted that it “need not decide
whether the negligence of the defendant alone, unaccompa-
nied by contributory negligence of the plaintiff, will establish
a CUTPA violation.200 In Monetary Funding Group, Inc. v.
Pluchine,201 the Appellate Court held that the mortgager’s
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192 Normand Josef Enterprises, Inc. v. Connecticut National Bank, 230 Conn.
486, 524-25, 646 A.2d 1289, 1308 (1994) (holding that a technical violation of the
statute governing executions against debts due from financial institutions did not
constitute a violation of CUTPA).

193 Gaynor v. Union Trust Co., 216 Conn. 458, 483, 582 A.2d 190, 201 (1990)
(holding that a violation of the Retail Installment Sales Financing Act (RISFA) was
not necessarily a CUTPA violation, noting RISFA is a strict liability statute for
which there is no excuse for inadvertence).

194 Jacobs v. Healey Ford-Subaru, Inc., 231 Conn. 707, 728-29, 652 A.2d 496,
507 (1995).

195 273 Conn. 296, 306-14, 869 A.2d 1198, 1205-10 (2005).
196 26 Conn. App. 203, 211, 600 A.2d 8, 12 (1991).
197 216 Conn. 200, 579 A.2d 69 (1990).
198 Id. at 217, 579 A.2d at 77.
199 232 Conn. 559, 657 A.2d 212 (1995).
200 Id. at 591 n.25, 657 A.2d 227 n.25.



intentional misconduct with respect to a transaction in order
to obtain excessive fees and costs satisfied the second
Cigarette Rule criterion. InMeyers v. Cornwell Quality Tools,
Inc.,202 the Appellate Court held that a CUTPA claim could be
supported by a fraudulent misrepresentation, but did not spec-
ify whether such a misrepresentation satisfied the first or the
second Cigarette Rule criterion.
Although the Connecticut decisions applying the

Cigarette Rule routinely recite that the first criterion can be
satisfied by conduct that “is within at least the penumbra of
some common law, statutory, or other concept of unfair-
ness,”203 in very few cases does it appear that Connecticut
courts expressly have applied the “penumbra” principle to
determine whether conduct offended public policy. In
Sportsmen’s Boating Corp. v. Hensley,204 the Connecticut
Supreme Court, without specifying which cigarette Rule cri-
teria it was relying upon, held that the trial court did not err
in rejecting the plaintiffs common law tortious interference
claim because the plaintiffs had failed to establish a violation
of CUTPA. The court stated “CUTPA has some to embrace
a much broader range of business conduct than does the com-
mon law tort action”205 and that “[c]onduct that might be
actionable under CUTPA may not rise to a level sufficient to
invoke tort liability” but that “[t]he reverse of that proposi-
tion...is seldom true.”206 The court did not specifically refer
to the penumbra principle in reaching its decision. Nor did it
define how one is to determine whether conduct comes with-
in the penumbra of a common law, statutory or other concept
of unfairness. Only a few trial court decisions appear to have
actually applied the “penumbra” principle to hold that con-
duct violated CUTPA.207 In Fabri v. United Technologies
Corp.,208 a federal trial court charged the jury that CUTPA
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201 87 Conn. App. 401, 413, 867 A.2d 841, 849 (2005).
202 41 Conn. App. 19, 34-36, 674 A.2d 444, 453 (1996).
203 See, e.g., Cheshire Mortgage Service, Inc. v. Montes, 223 Conn. 80, 105-06,

612 A.2d 1130, 1143 (1992).
204 192 Conn. 747, 474 A.2d 780 (1984).
205 Id. at 756, 474 A.2d at 786.
206 Id.
207 See, e.g.,Martinez v. Yale-New Haven Hospital, Inc., 2005 WL 2364901, at

*4 (Conn. Super. Ct. Sept. 1, 2005) (“while attempts [to collect more than the cost



could be violated by conduct “within the scope of a concept
of unfairness established by the common law or statutes.”209
The defendants argued that the jury’s finding of no breach of
contract precluded recovery under CUTPA. However, the
defendants did not object to the charge and the Court of
Appeals held that the defendants did not establish fundamen-
tal error.210

b. Immoral, Unethical, Oppressive or
Unscrupulous Conduct

Connecticut appellate decisions also provide some guid-
ance concerning what does and does not constitute immoral,
unethical, oppressive or unscrupulous conduct, the second
criterion of the Cigarette Rule. It has been held that making
unauthorized charges to a client’s credit card satisfies this cri-
terion,211 as does conduct amounting to unfair competition or
tortious interference with a contractual relationship.212 A
trial court has also been held that conduct that violates the
federal and state antitrust laws satisfies the second criteri-
on.213 The Appellate Court has held that the business prac-
tice of “bid shopping,” that was inconsistent with normal
industry practice and generally condemned as unethical by
construction industry associations, satisfied the second crite-
rion.214 Generally, the Connecticut Supreme Court has said
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207 (cont.) of services] might not violate the literal language of the statute, they
may fall within the penumbra of [the]. . . statutory. . . concept of unfairness that
offends public policy and that therefore can constitute a basis for a CUTPA viola-
tion (citation and internal quotation marks omitted)); Shell Oil Co. v. Wentworth,
822 F. Supp. 878, 885 (D. Conn. 1993) (defendant’s conduct in selling non-Shell
gasoline as Shell gasoline without adequate debranding signage was “within at least
the penumbra and some common law, statutory or other established concept of
unfairness”).

208 387 F.2d 109 (2d Cir. 2004).
209 Id. at 120-21.
210 Id. at 121-22.
211 Votto v. American Car Rental, Inc., 273 Conn. 478, 484-85, 871 A.2d 981,

985 (2005).
212 Larsen Chelsey Realty Co. v. Larsen, 232 Conn. 480, 508-09, 656 A.2d

1009, 1024-25 (1995); Dow and Condon, Inc. v. Anderson, 203 Conn. 475, 482-84,
525 A.2d 935, 939 (1987).

213 Roncari Development v. GMC Enterprises, 45 Conn. Supp. 408, 423, 718A.2d
1025, 1037 (Super. Ct. 1998) (holding that the conduct was oppressive and unscrupu-
lous “for it subjects the plaintiff, a would-be competitor, both to the loss of a valuable
business opportunity and to the potentially crippling expense of hiring counsel to over-
come the defendant’s dishonest, anticompetitive effort to extinguish it entirely”).



that “[a] trade practice that is undertaken to maximize the
defendant’s profit at the expense of the plaintiff’s rights
comes under the second prong of the cigarette rule.”215 On
the other hand, it has been held that negligent,216 uninten-
tional217 or inadvertent218 conduct, a failure to inform where
there is no duty to inform219 and acts that are customary in an
industry and do not violate the antitrust laws, do not to satis-
fy the second criterion.220 In Updike, Kelly & Spellacy, P.C.
v. Beckett,221 the Connecticut Supreme Court indicated that a
breach of fiduciary duty would not necessarily compel a con-
clusion that CUTPA had been violated.222
In Sporty’s Farm L.L.C. v. Sportsman’s Market, Inc.,223 the

Second Circuit Court of Appeals held that a violation of the
Anticybersquatting Consumer Protection Act,224 which was
not yet in effect at the time of the conduct involved, would
satisfy the public policy prong of the Cigarette Rule test.225
However, despite a finding that Sporty’s Farm acted with bad
faith intent the conduct did not satisfy the second prong
because “the line between business tactics with respect to
domain name use that were unfair and those that, if hard-
nosed, were nonetheless legitimate was blurry.”226 The court

2006] THE STANDARD FOR DETERMINING “UNFAIR ACTS OR PRACTICES” 287

214 Johnson Electric Company, Inc. v. Salce Contracting Associates, Inc., 72
Conn. App. 342, 346-47, 805 A.2d 735, 738-39, cert. denied, 262 Conn. 922, 812
A.2d 864 (2002). But see Noble v. Marshall, 23 Conn. App. 227, 231, 579A.2d 594,
596 (1990) (holding that Rules of Professional Conduct applicable to attorneys
could not support a CUTPA claim because they were not intended to create a private
cause of action).

215 Votto, 273 Conn. at 485, 871 A.2d at 985.
216 Williams Ford, Inc. v. Hartford Courant Co., 232 Conn. 559, 592-93 657

A.2d 212, 228 (1995); A-G Foods, Inc. v. Pepperidge Farm, Inc. 216 Conn. 200,
215-17, 579 A.2d 69, 76-77 (1990); Cheshire Mortgage Service, Inc. v. Montes, 223
Conn. 80, 112, 612 A.2d 1130, 1146 (1992) (holding that conduct that does not
reflect any intent to deceive is not immoral, unethical, oppressive or unscrupulous).

217 Jacobs v. Healey Ford-Subaru, Inc., 231 Conn. 707, 729, 652 A.2d 496, 507
(1995) (holding that “an isolated instance of misinterpretation by the defendant of
its obligations . . . was not in fact unfair, deceptive or oppressive”).

218 Gaynor v. Union Trust Co., 216 Conn. 458, 483, 582 A.2d 190, 201 (1990).
219 Glazer v. Dress Barn, Inc. 274 Conn. 33, 85-86, 873A.2d 929, 961-62 (2005).
220 Journal Publishing Co., Inc. v. Hartford Courant Co., 261 Conn. 673, 696,

804 A.2d 823, 839 (2002).
221 269 Conn. 613, 850 A.2d 145 (2004).
222 Id. at 657, 850 A.2d at 173-74.
223 202 F.3d 489 (2d Cir. 2000).
224 Pub. L. No. 106-113 (1999), codified at 15 U.S.C. § 1125 (d)(1) (2006).
225 Sporty’s Farm, 202 F.3d at 501.



noted that “the three prongs of the cigarette rule test need not
all be met to finding that unfair competition took place,” but,
“after weighing the cigarette rule factors,” the court conclud-
ed that the actions did not violate CUTPA because, although
“designed to give . . . what we would not deem to be an unfair
competitive advantage, we cannot say that this behavior was
so unseeingly at the time it occurred that Sporty’s Farm and
Omega should be found liable under state law.”227

c. Conduct That Causes Substantial Injury
The third Cigarette Rule criterion is whether conduct

causes substantial injury to consumers, competitors or other
business persons. In a series of decisions beginning with
McLaughlin Ford, Inc. v. Ford Motor Co.,228 the Connecticut
Supreme Court adopted the three-part test set forth in the
FTC’s Unfairness Policy Statement to identify conduct that
satisfies this criterion. “To justify a finding of unfairness the
injury must be substantial; it must not be outweighed by a
counterveiling benefit to consumers or competitors that the
practice produces; and it must be an injury that consumers
themselves could not reasonably have avoided.”229 The
Connecticut courts have applied this criterion as a screen to
deny recovery where the injury was not substantial or could
have been avoided by the plaintiff rather than as an inde-
pendent criterion upon which to base liability.
The first, or substantial injury, element of this test was

first examined in Web Press Services Corp. v. New London
Motors, Inc.,230 where the court held that a car defect result-
ing in an injury of $300 or 3.7 percent of the cost of the vehi-
cle was not substantial. In Cheshire Mortgage Service, Inc.
v. Montes,231 the court suggested that the failure to disclose a
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226 Id.
227 Id.
228 192 Conn. 558, 473 A.2d 1185 (1984) (also holding that “the test is equally

applicable when a business person or competitor claims substantial injury”). See
also Cheshire Mortgage Service, Inc. v. Montes, 223 Conn. 80, 112-13, 612 A.2d
1130, 1147 (1992); Hartford Electric Supply Co. v. Allen-Bradley Co., 250 Conn.
334, 368, 736 A.2d 824, 843 (1999).

229 Id. at 569-70, 473 A.2d at 1192.
230 205 Conn. 479, 484, 533 A.2d 1211, 1214 (1987).



$55 charge as a finance charge was not substantial, but that it
was substantial when combined with a $490 excess prepaid
finance charge.232 In Prishwalko v. Bob Thomas Ford,
Inc.,233 the Appellate Court rejected an argument that the
plaintiff had failed to satisfy the substantial injury criterion
because Section 42-110g(a) of CUTPA provides a private
right of action to any person who suffers “any ascertainable
loss” rather than a “substantial injury.”234 This holding
appears inappropriately to conflate the private injury stand-
ing requirement with the substantive requirement of the sub-
stantial injury element of the Cigarette Rule standard,235 the
former being a standing requirement to limit those who may
bring a private action236 and the latter being a substantive ele-
ment of the violation which includes balancing harm against
benefits and consideration of avoidability as well as substan-
tiality.237 In McLaughlin Ford, the court addressed the sec-
ond element of this test and concluded that the trial court
“could reasonably have concluded that [the plaintiff’s] . . .
loss was outweighed by continuing benefits to consumers
arising from competition.”238
The Connecticut Supreme Court appears to have equated

the third element of the substantial injury test, whether the
injury was one that consumers themselves could not reason-
ably have avoided, with the doctrine of contributory negli-
gence. In A-G Foods, Inc. v. Pepperidge Farm, Inc.,239 the
court held that a finding that the plaintiff was 40 percent con-
tributorily negligent in connection with a common law negli-
gence count meant that the plaintiff had not proved, with
respect to its CUTPA count, that the plaintiff could not have
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231 233 Conn. 80, 612 A.2d 1130 (1992)
232 Id. at 113, 612 A.2d at 1147.
233 33 Conn. App. 575, 636 A.2d 1383 (1994).
234 Id. at 585-87, 636 A.2d at 1389-90.
235 See Greenfield, supra note 9 at 1329-31.
236 See, e.g., Hinchliffe v. American Motors Corp., 184 Conn. 607, 615, 440

A.2d 810, 815 (1981) (holding that the ascertainable loss requirement in CONN. GEN.
STAT. § 42-110g(b) is a “threshold barrier which limits the class of persons who may
bring a CUTPA action seeking either actual damages or equitable relief”).

237 See supra, Part II.A.3, text accompanying notes 91-94.
238 Id. at 570-71, 473 A.2d at 1192.
239 216 Conn. 200, 579 A.2d 69, (1990).



avoided any injury.240 This holding was reaffirmed in
Williams Ford, Inc. v. Hartford Courant Co.,241 where the
court held that a finding that the plaintiffs were 10 percent
contributorily negligent with respect to their common law
negligent misrepresentation count, meant that they had not
proved that they could not reasonably have avoided any
injury.242 Under Williams Ford, it seems clear that the plain-
tiff bears the burden of proving that its injury was one that it
could not reasonably have avoided,243 unlike common law
negligence tort actions, where the burden of proving contrib-
utory negligence is on the defendant.244 To the extent that the
burden of proving unavoidable injury under CUTPA includes
proving that the plaintiff took reasonable steps to mitigate
damages,245 the CUTPA plaintiff’s burden of proof also dif-
fers from the burden at common law.246 The requirement that
a CUTPA plaintiff prove that the injury could not reasonably
have been avoided may also impose a higher burden on the
CUTPA plaintiff than that imposed on a victim of an inten-
tional tort where Connecticut law precludes apportionment of

290 CONNECTICUT BAR JOURNAL [Vol. 80

240 Id. at 217, 579 A.2d at 77.
241 232 Conn. 559, 657 A.2d 212 (1995).
242 Id. at 592-93, 657 A.2d at 228. The decision in Williams Ford is somewhat

ironic in that the court extended the policy embodied in the comparative negligence
statute, CONN. GEN. STAT. §52-572h(b) (2006), which it held not applicable to neg-
ligence actions involving commercial losses so as to “assure that the body of the law
—both common and statutory—remains coherent and consistent;” Id. at 586, 657
A.2d at 225; but, in the same decision denied recovery under the remedial CUTPA
statute by applying a rule equivalent to strict contributory negligence.

243 Id. at 592-93, 657 A2d at 228 (holding that “the dealerships have not proved
that they ‘could not reasonably avoided’ any injury” and “that the dealerships have
failed to show that the Courant caused an unjustified consumer injury, a necessary
predicate for recovery under CUTPA,” citing American Financial Services v. FTC,
767 F.2d 957, 971 (D.C. Cir. 1985), cert. denied, 475 U.S. 1011 (1986) (internal
quotation marks omitted)).

244 Prior to 1931 in Connecticut, the burden of proving freedom from contrib-
utory negligence was on the plaintiff. See, e.g. Tracy v. Welch, 109 Conn. 144, 149,
145 A. 662 (1940); Mullen v. Mohican Co., 97 Conn. 97, 100, 115 A. 685 (1921).
This was changed by statute in 1931. See CONN. GEN. STAT. § 52-114 (2006). See
also 1 DAN B. DOBBS, THE LAW OF TORTS § 199 at 494 n. 5 (2001) (“At one time
some courts put the burden upon the plaintiff to prove the absence of contributory
negligence, but this rule is now obsolete.”)

245 See supra Part II.B.3, text accompanying notes 107-109.
246 See, e.g., Carter v. Bartek, 142 Conn. 448, 452, 114 A.2d 923, 924 (1955)

(holding that burden of establishing mitigation of damages is on defendant); see also
Smith v. Smith, 249 Conn. 265, 288, 752 A.2d 1023, 1037 (1999); Herrera v.
Madrak, 58 Conn. App. 320, 325-26, 752 A.2d 1161, 1165 (2000) (holding that fail-
ure to give instruction on burden of proof as it relates to mitigation of damages was
plain error).



liability or damages for between parties liable for negligence
and parties liable on any other basis, including intentional,
wanton or reckless misconduct, strict liability or, with some
exceptions, pursuant to any cause of action created by statute.247
The tendency to regard the Third Cigarette Rule criterion

as a screen to deny recovery rather than as an independent
criterion upon which its base liability is illustrated by Glazer
v. Dress Barn, Inc.,248 in which the Connecticut Supreme
Court held that, because the plaintiff had failed to satisfy
either the first or the second Cigarette Rule criterion, the
court need not address the defendants argument that the
plaintiffs could have avoided any harm as required by the
third criterion.249 The plaintiffs had contended, however, that
they had satisfied the third criterion, although arguing only
that the injury had been substantial.250

d. Violation Based on Only One Cigarette Rule
Criterion

In McLaughlin Ford, Inc. v. Ford Motor Co.,251 the
Connecticut Supreme Court noted a statement by the FTC in
1978 that “[a]ll three [of the Cigarette Rule] criteria do not
need to be satisfied to support a finding of unfairness. A prac-
tice may be unfair because of the extent to which it meets one
of the criteria or because to a lessor extent it meets all three.”252
It has repeated this proposition as dicta in a number of later
decisions.253 In Atlantic Richfield Co. v. Canaan Oil Co.,254
the court noted that it had acknowledged the statement of the
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247 CONN. GEN. STAT. § 52-572h(o) (2006) (applicable to negligence actions to
recover damages resulting from personal injury, wrongful death or damage to prop-
erty).

248 274 Conn. 33, 873 A.2d 929 (2005).
249 Id. at 83 & n.35, 873 A.2d at 960 & n.35.
250 Id. No. SC17228, Substitute Plaintiffs’ Brief at 33-34, 37-42.
251 192 Conn. 558, 473 A.2d 1185 (1984).
252 Id. at 569 n.15, 473 A.2d at 1192 n.15 (quoting Statement of Basis and

Purpose, Disclosure Requirements and Prohibitions Concerning Franchises and
Business Opportunity Ventures, 43 Fed. Reg. 59614, 59635 (1978); but holding that
the plaintiff had satisfied none of the Cigarette Rule criteria).

253 See, e.g., Journal Publishing Co. v. Hartford Courant Co., 261 Conn. 673,
695-96, 804 A.2d 823, 839 (2002) (but holding that the second and third criteria
were established); Hartford Electric Supply Co. v. Allen-Bradley Co., 250 Conn.
334, 368, 736 A.2d 824, 843 (1999) (but holding that first and third criteria satis-
fied); Jacobs v. Healey Ford-Subaru, Inc., 231 Conn. 707, 725-26 652A.2d 496, 506
(1995) (but holding that there was no CUTPA violation); Cheshire Mortgage



FTC that not all three Cigarette Rule criteria need to be satis-
fied in order to support a finding of unfairness, but also noted
“that the phrase ‘or because to a lesser extent it meets all three’
suggests that conjunctive linkage may be appropriate in certain
cases.”255 The court did not, however, indicate what circum-
stances those may be. In Atlantic Richfield, the court approved
a charge requiring the plaintiff to establish both the second and
third criteria.256 Other decisions also suggest that, at least in
some circumstances, more than one criterion must be estab-
lished.257 There are, however, decisions where violation of a
single Cigarette Rule criteria has been held sufficient to sup-
port a violation of CUTPA based on unfairness.258
In Callandro v. Allstate Ins. Co.,259 the Appellate Court

held that “[i]t is within the trier’s province to weigh the
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253 (cont.) Service, Inc. v. Montes, 223 Conn. 80, 107-13, 612 A.2d 1130, 1144-
47 (1992) (but holding that the first and third criteria had been satisfied).

254 202 Conn. 234, 520 A.2d 1008 (1987).
255 Id. at 242, 520 A.2d at 1014.
256 Id. at 238-43, 520 A.2d at 1011-14.
257 See Glazer v. Dress Barn, Inc., 274 Conn. 33, 83 n.35, 873 A.2d 929, 960

n.35 (2005) (holding that it need not address the defendant’s claim that the plaintiffs
could have avoided any harm because it had concluded that the plaintiffs had not sat-
isfied the first or second Cigarette Rule criterion, suggesting that establishing the
third criterion alone would not be sufficient); Williams Ford, Inc. v. Hartford Courant
Co., 232 Conn. 559, 591-93, 657 A.2d 212, 227 (1995) (holding that third criterion
must be established where the plaintiffs’CUTPAclaim is based on negligent conduct;
although ambiguous as to whether negligent conduct can satisfy the first criterion);
A-G Foods, Inc. v. Pepperidge Farm, Inc., 216 Conn. 200, 213-17, 579 A.2d 69, 76-
79 (1990) (holding that the third criterion must be established where the plaintiff’s
claim is based on negligent conduct; implying that negligent conduct satisfied the
first criterion); Francoline v. Klatt, 26 Conn. App. 203, 211, 600 A.2d 8, 12 (1991)
(noting that “[v]iolation of an identifiable public policy alone may be insufficient
under certain circumstances to support a CUTPA violation,” citing A-G Foods).

258 Votto v. American Car Rental, Inc., 273 Conn. 478, 484-85, 871 A.2d 981,
985 (2005) (holding that second criterion established); American Car Rental, Inc. v.
Commissioner of Consumer Protection, 273 Conn. 296, 309-310, 869 A.2d 1198,
1207-08 (2005) (holding that first criterion established); Fink v. Golenbock, 238
Conn. 183, 214-15, 680 A.2d 1243, 1260 (1996) (holding that third criterion need
not be established); Meyers v. Cornwell Quality Tools, Inc., 41 Conn. App. 19, 36,
674 A.2d 444, 453 (1996) (holding that intentional fraud was sufficient without
specifying whether it satisfied first or second criterion; establishing third criterion
not required); Prishwalko v. Bob Thomas Ford, Inc., 33 Conn. App. 575, 584-86,
636 A.2d 1383, 1389 (1994) (holding that first criterion established). See also, Dow
& Condon, Inc. v. Anderson, 203 Conn. 475, 484, 525 A.2d 935, 939 (1987) (hold-
ing that establishing that act satisfied second criterion without explicitly stating the
principle that satisfying one criterion is sufficient).

259 63 Conn. App. 602, 778 A.2d 212 (2001).



CUTPA factors as it sees fit. The law prescribes no precise
formula by which the court should balance the criteria.”260 In
Johnson Electric Co., Inc. v. Salce Contracting Assocs.,
Inc.,261 the Appellate Court rejected an argument that, if a
CUTPA claimant relies on only one criterion, it must estab-
lish the degree to which the defendant’s conduct is unfair.262
As the discussion of FTC precedents in Part I.B.2 indi-

cates, the principle that a finding of unfairness can be based
on finding only one of the Cigarette Rule Criteria is prob-
lematic. The FTC’s 1980 Policy Statement would require,
except perhaps in cases of a violation of a clearly established
public policy, that the third, or substantial injury, criterion be
established in all cases.263 It would not permit basing a find-
ing of unfairness based only on the second criterion in any
case.264 However, it would permit a finding of unfairness to
be based on a violation of the third criterion and, in the case
of a violation of a clear and well-established public policy, on
the first criterion.265 As the FTC’s jurisdiction has been lim-
ited by the enactment of 15 U.S.C. § 45(n) in 1994), it
appears that the Commission no longer has jurisdiction to
base a finding of unfairness based solely on a violation of
public policy.266
2. Other Unfairness Standards Suggested in Connecticut
Decisions

As close as the Connecticut Supreme Court has come to
holding that the third Cigarette Rule criterion must be satis-
fied on all cases, which would, in effect, have adopted the
standard set forth in 45 U.S.C. § 45(n), was its decision in
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260 Id. at 614, 778 A.2d at 220.
261 72 Conn. App. 342, 805 A.2d 735, cert. denied, 262 Conn. 922, 812 A.2d

864 (2002).
262 Id. at 352, 805 A.2d at 744 (“We have found no precedent, and the defen-

dant has cited none, that tells us how to determine the degree to which misconduct
is unfair. In our view, the required calibration does not envision a global standard
but rather must reflect the particular circumstances of the case.” (emphasis in origi-
nal)).

263 See supra Part II.B.3.
264 See supra text accompanying note 95.
265 See supra text accompanying note 96.
266 See supra Part II.B.4.



Williams Ford v. Hartford Courant Co.267 The court did note
that in its Unfairness Policy Statement, the Commission had
concluded that unjustified consumer injury is the primary
focus of the FTC act and the most important of the three cri-
teria268 and quoted, as it had in its earlier decision in A-G
Foods, Inc. v. Pepperidge Farms, Inc.,269 its own earlier deci-
sion in Atlantic Richfield Co. v. Canaan Oil Co.,270 in which
it had said that “the Commission explained that regulation is
permissible only if a practice causes [u]njustified injury that
is substantial.”271 However, the court appears to have limit-
ed this requirement to cases where the claimed CUTPA vio-
lation was based on negligent conduct.272
A somewhat different articulation of determining liability

under CUTPA first appeared in Web Press Services Corp. v.
New London Motors, Inc.,273 a case apparently involving
deceptive statements, where the court stated that “[i]t is well-
settled that in determining whether a practice violates
CUTPA, the following criteria are used....”274 The court then
quoted the Cigarette Rule, following which the court said:
“Thus, a violation of CUTPAmay be established by showing
either an actual deceptive practice; see, e.g., Sprayfoam, Inc.
v. Durant’s Rental Centers, Inc., 39 Conn. Sup. 78, 468 A.2d
951 (1983); or a practice amounts to a violation of public pol-
icy. See, e.g., Sportsmen’s Boating Corporation v. Hensley,
[192 Conn. 747, 474A.2d 780 (1984)].” Both Sprayfoam and
Sportsmen’s Boating applied the Cigarette Rule standard, the
former to conduct involving the posting of an unauthorized
charge on a customer’s credit card and the latter to conduct
alleged to have interfered with the plaintiff’s business
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267 232 Conn. 559, 657 A.2d 212 (1995).
268 Id. at 592, 657 A.2d at 228.
269 216 Conn. 200, 216, 579 A.2d 69, 77 (1990).
270 202 Conn. 234, 242-43, 520 A.2d 1008, 113-114 (1987) (quoting Rice,

supra note 18 at 4, who quoted the FTC Unfairness Policy Statement).
271 Williams Ford, 216 Conn. at 592, 579 A.2d at 228.
272 Williams Ford, 216 Conn. at 217, 579 A.2d at 77 (“Contrary to the claim of

the plaintiff, the first prong [of the Cigarette Rule], standing alone, is insufficient to
support a CUTPA violation, at least when the underlying claim is grounded solely
in negligence.”)

273 203 Conn. 342, 525 A.2d 57 (1987).
274 Id. at 355, 525 A.2d at 64.



expectancies. Since the Cigarette Rule itself makes no direct
reference to deceptive conduct, the significance of the court’s
use of “[t]hus” and its reference to “an actual deceptive prac-
tice” is unclear. Since a violation of public policy is only one
of the three Cigarette Rule criteria, the significance of the
court’s reference to “a violation of public policy” is also
unclear. Did the court merely use “deceptive practice” and
“violation of public policy” to illustrate two ways in which
first prong of the Cigarette Rule Criteria may be estab-
lished;275 did it refer to two separate ways in which conduct
may violate CUTPA, i.e., as an unfair act or practice and as a
deceptive act or practice;276 or did it intend to indicate that a
violation of public policy must be established in all cases
where unfairness is claimed? This formula has been repeat-
ed in numerous subsequent decisions,277 although, in almost
every case, the conduct is evaluated under the Cigarette Rule.
3. Incipient Violations
Connecticut trial court decisions have recognized that the

FTC Act was designed to stop in their incipiency acts and
practices which, when full blown, would violate the Sherman
Act and the Clayton Act278 and that an object of the FTC Act
was to stop in their incipiency those methods of competition
which fall within the meaning of the word “unfair.”279 The
Council of State Governments, in promulgating the model
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275 See, e.g., Abbhi v. AMI, 1997 WL 325850, at *6 (Conn. Super. Ct. June 3,
1997).

276 See, e.g., Southington Savings Bank v. Rodgers, 40 Conn. App. 23, 28, 668
A.2d 733,736 (1995).

277 See, e.g., Glazer v. Dress Barn, Inc., 274 Conn. 33, 82-83, 873 A.2d 929,
960 (2005); Journal Publishing Co. v. Hartford Courant Co., 261 Conn. 673, 696,
804 A.2d 823, 839 (2002); Willow Springs Condominium Assn., Inc. v. Seventh
BRT Development, 245 Conn. 1, 43, 717 A.2d 100 (1998); Saturn Construction Co.,
Inc. v. Premier Roofing Co., Inc., 238 Conn. 293-311, 680 A.2d 1274, 1283 (1996);
Associated Inv. Co. Ltd. Partnership v. WilliamsAssociates, IV, 230 Conn. 148, 156,
645 A.2d 505, 509 (1994); Cheshire Mortgage Service, Inc. v. Montes, 223 Conn.
80, 106, 612 A.2d 1130, 1144 (1992); Daddona v. Liberty Mobile Home Sales, Inc.,
209 Conn. 243, 254, 550 A. 2d 1061, 1066-67 (1988).

278 See, e.g., Roncari Development v. GMC Enterprises, Inc., 45 Conn. Supp.
408, 432-33, 718A.2d 1025, 1037 (Super. Ct. 1998) (quoting FTC v. Motion Picture
Advertising Co., 344 U.S. 392, 394-95 (1953)).

279 See, e.g., Connecticut Water Co. v. Town of Thomaston, 1997 WL 255101,
at *7 (Conn. Super. Ct. Apr. 24, 1997) (quoting FTC v. Raladam Co., 283 U.S. 643,
647 (1930)).



Unfair Trade Practices and Consumer Protection law, sug-
gested that the incipiency principle was related to stopping
unfair or deceptive practices “at the state or local level before
they grew into problems of interstate or national signifi-
cance.”280 The legislative history of CUTPA indicates that the
legislature believed that the incipiency principle applied to
CUTPA.281 However, the only application of this principle in
the Connecticut cases appears to have been to bolster a con-
clusion that a court could enjoin a violation of CUTPAwhich
threatened harm before the harm actually occurred.282
4. Violation Based on Injury to Nonconsumer
The legislative history of CUTPA seems clear that the act

was intended to protect businesses, at least competitors, in
addition to consumers.283 As originally enacted, however,
CUTPA provided a private remedy only to “[a]ny person who
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280 Council of State Governments, Suggested State Legislation, Vol. XXVI, at
A-71 (1967).

281 See, 19 Conn. H.R. Proc., Pt. 6, 1976 Sess., pp. 2186-87 (remarks of
Representative Raymond C. Ferrari) (“Both the Federal Trade Commission Act and
the Connecticut Unfair Trade Practices Act is [sic] the creation of a remedial statute
designed to deter deception on [sic] as incipiency.”).

282 See Murphy v. McNamarra, 36 Conn. Supp. 183, 197, 416 A.2d 170, 179
(Super. Ct. 1979). It is not clear that this decision is consistent with the standing
requirement in CONN. GEN. STAT. § 42-110g(a), which limits private actions to a per-
son “who suffers any ascertainable loss of money or property . . . .” Compare
Maguire v. Citicorp., 147 F.3d 232 (2d Cir. 1998) (holding that the plain language
of section 42-110g(a) requires a plaintiff to show an ascertainable loss of money or
property even when seeking injunction) and Kessler v. Securitylink, 29 Conn. L.
Rptr. 161, 2001 WL 195340 (Conn. Super. Ct. Jan. 30, 2001) with Hartford Electric
Supply Co. v. Allen-Bradley Co., Inc., 250 Conn. 334, 369-70, 736 A.2d 824, 843
(1999) (affirming granting of temporary injunction enjoining attempted termination
of franchise agreement, although not addressing issue of whether plaintiff had suf-
fered an “ascertainable loss”).

283 Conn. H.R. Proc., Vol. 16, Pt. 14, 1973 Sess. at 7323-24 (1973) (remarks of
Representative Howard A. Newman):

This act gives honest businessmen great protection in [sic] deceptive
or unscrupulous competitors who by unfair methods of competition
and deceptive advertising, etc. unlawfully divert trade away from law
abiding businessmen. . . . In Connecticut the passage of this bill
together with the state anti-trust act passed in 1971 and the anti-refer-
ral sales bill passed here will hopefully put Connecticut in the fore-
front of state consumer protection. . . .”);

Conn. H.R. Proc. Pt. 14, 1973 Sess. at 7324-25 (1973) (remarks of Representative
Albert R. Webber ) (“It’s an all encompassing bill that will protect the consumer and
the honest businessman.” Conn. Joint Standing Committee Hearings, General Law,
Pt. 2, 1973 Sess. at 724 (remarks of Stuart Dear, member of the board of directors
of the Connecticut Consumer Association) (CUTPA will “assist the businessman in
not losing out to those members of the business committee who won’t play fair);



purchases or leases goods or services from a seller or lessor
primarily for personal, family or household purposes.”284
This provided a private remedy neither to competitors nor to
other businesspersons. A series of amendments between
1975 and 1979 removed the statutory obstacles to private
actions by businesses under CUTPA. In 1975, Section 42-
110g(a) was amended to add to the persons who could bring
a private action “[a]ny person who suffers any ascertainable
loss of money or property, real or personal, as a result of the
use or employment by such settler or lessor of a method act
or practice prohibited by section 42-110b of this act....”285
The act from the beginning defined “person” to mean “a nat-
ural person, corporation, limited liability company, trust,
partnership, incorporated or unincorporated association and
any other legal entity.”286 Section 42-110g(a) was amended
again in 1979 to remove the references both to “such seller or
lessor” and to purchases or leases “primarily for personal,
family or household services.”287 Another potential barrier
to actions under CUTPA between business entities was creat-
ed by the Connecticut Supreme Court’s 1983 decision in Ivey,
Barnum & O’Mara v. Indian Harbor Properties, Inc.,288
which held, relying on FTC precedent, that proof of a public
interest or public injury was required in order to establish a
CUTPA violation.289 This barrier was promptly removed by
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283 (cont.) Conn. Joint Standing Committee Hearings, General Law, Pt. 1, 1978
Sess. at 307-08 (remarks of Assistant Attorney General Robert M. Langer) (pro-
posed amendment to add renting and leasing to definition of “trade” and “com-
merce” in Section 42-110a(4) would include situations where “there was a leasing
agreement between one business and another business”).

284 1973 Conn. Acts 615, § 7(a).
285 1975 Conn. Acts 618, § 5 (1975).
286 CONN. GEN. STAT. § 42-110a(3) (2006).
287 1979 Conn. Acts 210, § 1(a) (1979).
288 190 Conn. 528, 461 A.2d 1369 (1983).
289 Id. at 533-38, 461 A.2d at 1371-74. Section 5(b) of the FTCAct, 15 U.S.C.

§ 45(b) (2006), limits the jurisdiction of the Commission to matters where “it shall
appear to the Commission that a proceeding by it . . . would be in the interest of the
public.” See FTC v. Raladam Co., 283 U.S. 643, 648-49 (1931); FTC v. Klesner,
280 U.S. 19, 30 (1922) (holding that the Commission is not authorized to decide a
purely “private” controversy not involving the public interest); see also Ivey Barnum
& O’Mara v. Indian Harbor Properties, Inc., 190 Conn. 528, 533-34, 461 A.2d 1369,
1372 (1983). The Connecticut act includes no such express provision.



the Connecticut legislature by the passage of an amendment
providing that “[p]roof of public interest or public injury
shall not be required in any action under this section.”290
In McLaughlin Ford, Inc. v. Ford Motor Co.,291 the

Connecticut Supreme Court held that “CUTPA is not limited
to conduct involving consumer injury,” citing the amended
language of section 42-110g(a) and the statutory definition of
“person” in section 42-110a(3).292 The court concluded: “We
agree with the plaintiff that a competitor or other businessper-
son can maintain a CUTPA cause of action without showing
consumer injury.”293 The court had, earlier in its decision,
quoted the Cigarette Rule standard, the third criterion of
which was whether a practice “causes substantial injury to
consumers (or competitors or other businessmen).”294 In a
number of decisions between 1983 and 1995, the Connecticut
appellate courts have applied the Cigarette Rule standard to
claims by business entities. In some of these decisions, it
could be argued that the business plaintiff was a consumer in
the broad sense that it had purchased goods or services from
the defendant, although clearly not making such purchases for
personal or household purposes.295 In other cases, the rela-
tionship between the business plaintiff and the defendant was
as competitors.296 However, in Bridgeport Restoration Co. v.
A. Petrucci Construction Co.,297 the Connecticut Supreme
Court affirmed a CUTPA judgment in favor of a subcontrac-
tor against a contractor, where the subcontractor was neither a
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290 1984 Conn. Acts 84-468, § 2, codified at CONN. GEN. STAT.§ 42-110g(a)
(2006). Section 42-110m(a) was also amended to state that, in proceedings brought
by the Commissioner of Consumer Protection or an action brought by the Attorney
General as the Commissioner’s request, “[p]roof of public interest or public injury
shall not be required. . . .” 1984 Conn. Acts 84-468, § 4.

291 192 Conn. 558, 473 A.2d 1185 (1984).
292 Id. at 566, 473 A.2d at 1190.
293 Id. at 566-67, 473 A.2d at 1490.
294 Id. at 566, 473 A.2d at 1190.
295 See, e.g., A-G Foods, Inc. v. Pepperidge Farm, Inc. 216 Conn. 200, 579A.2d

69 (1990); Web Press Service Corp. v. New London Motors, Inc., 205 Conn. 479,
533A.2d 1211 (1987); Atlantic Richfield Co. v. Canaan Oil Co., 202 Conn. 234, 520
A.2d 1008 (1987).

296 See, e.g., Dow and Condon, Inc. v. Anderson, 203 Conn. 475, 525 A.2d 935
(1987); Sportsmen’s Boating Corp. v. Hensley, 192 Conn. 747, 474A.2d 780 (1984).

297 211 Conn. 230, 557 A.2d 1263 (1989).



competitor nor a consumer.
The Connecticut Supreme Court next expressly consid-

ered the applicability of the prohibition of unfair acts and
practices to injuries caused to business entities in its 1995
decision in Larsen Chelsey Realty Co. v. Larsen,298 an action
brought by a real estate brokerage company against a former
employee. The court held that the actions of the employee,
who had accepted a job with a competing real estate broker
and then, acting as a competitor, took actions that harmed the
plaintiff.299 The court reaffirmed its holding in McLaughlin
Ford that CUTPAwas not limited to instances involving con-
sumer injury.300 In doing so, the court noted that the private
remedy section of CUTPA provided a remedy to “[a]ny per-
son who suffers any ascertainable loss of money or property,
real or personal, as a result of the use or employment of a
[prohibited] method, act or practice....”301 The court
observed that “[i]f the legislature had intended to restrict pri-
vate actions under CUTPA only to consumers or to those par-
ties engaged in a consumer relationship, it could have done
so by limiting the scope of CUTPA cause of action or by the
definition of ‘person,’ such as by limiting the latter term to
‘any party to a consumer relationship.’”302 The court cited
legislative history which it said “reveals that, although con-
sumers were expected to be a major beneficiary of its pas-
sage, the act was designed to provide protection to a much
broader class.”303 Finally the court, referring to Section 42-
110(b)(b), which provided that in construing the CUTPA,
counts “shall be guided by interpretations given by the
Federal Trade Commission and the federal courts to Section
5(a)(1) of the Federal Trade Commission Act (15 U.S.C. §
45(a)(1)....”304 The court then cited four federal appellate
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298 232 Conn. 480, 656 A.2d 1009 (1995).
299 Id. at 494-95, 656 A.2d at 1018-19.
300 Id. at 497, 656 A.2d at 1020.
301 Id. at 497, 656 A.2d at 1020 (quoting CONN. GEN. STAT. § 42-110g(a) (inter-

nal quotation marks omitted)).
302 Id.
303 Id.
304 Id. at 498, 656 A.2d at 1020 (quoting CONN. GEN. STAT. § 42-110(b)(b)

(internal quotation marks omitted)).



decisions in support of its statement that “[t]he federal courts
have repeatedly and historically applied the act’s provisions
to situation not involving consumers.305
Subsequent to Larsen, the Connecticut appellate courts

have affirmed a number of judgments under CUTPA in favor
of business plaintiffs306 and have applied the Cigarette Rule
unfairness in denying a CUTPA recovery to business plain-
tiffs.307 Some of these cases could be characterized as con-
sumer injury if consumer is interpreted broadly to include all
purchasers or lessors.308 Some seem clearly to have involved
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305 Id. Each of the four decisions cited by the court in Larsen, however, involved
claims of unfair methods of competition under the FTC Act rather than unfair acts
or practices. SeeYamaha Motor Co., Ltd. v. FTC, 657 F.2d 971 (9th Cir. 1981), cert.
denied sub nom. Brunswick Corp. v. FTC, 456 U.S. 915 (1982); Sandura Co. v.
FTC, 339 F.2d 847 (6th Cir. 1964); American Tobacco Co. v. FTC, 9 F.2d 570 (2d
Cir. 1925), aff’d, 274 U.S. 543 (1922).

306 Eder Brothers, Inc. v. Wine Merchants of Connecticut, Inc., 275 Conn. 363,
379, 880 A.2d 138, 148-51 (2005) (allowing CUTPA action against competitor to
proceed); Hartford Electric Supply Co. v. Allen-Bradley Co., Inc., 250 Conn. 334,
367-70, 736 A.2d 824, 842-43 (1999) (affirming CUTPA judgment in favor of busi-
ness franchisee against franchisor for improper attempted termination of franchise);
Willow Spring CondominiumAssociation, Inc. v. Seventh BRT Development Corp.,
245 Conn. 1, 42-47, 717 A.2d 77, 99-101 (1998) (affirming judgment for condo-
minium association against developer under CUTPA for failure to disclose con-
struction defects); Service Road Corp. v. Quinn, 241 Conn. 630, 636-39, 698 A.2d
258, 261-62 (1997) (affirming judgment under CUTPA in favor of exotic dance
clubs which had lost customers where owner of adult bookstore in neighboring loca-
tion focused video surveillance cameras on the clubs’ front entrances); Saturn
Construction Corp. v. Premier Roofing Co., Inc., 238 Conn. 293, 309-12, 680 A.2d
1274, 1283-84 (1996) (affirming CUTPA judgment in favor of subcontractor against
contractor); Fink v. Golenbock, 238 Conn. 183, 211-15, 680 A.2d 1243, 1259-61
(1996) (affirming judgment pursuant to CUTPA in favor of physician who was 50%
shareholder of professional corporation against co-owner based on threats to the
plaintiff, misappropriation of clients and taking over assets, equipment and person-
nel of the corporation to a new practice). Ostrowski v. Avery, 243 Conn. 355, 703
A.2d 117 (1997) (affirming judgment in favor of minority shareholder of a corpora-
tion against two employees who usurped a corporate opportunity); Johnson Electric
Co., Inc. v. Salce Contracting Associates, Inc., 72 Conn. App. 342, 805 A.3d 735,
cert. denied, 266 Conn. 911, 832 A.2d 70 (2002) (holding that subcontractor stated
claim against contractor for denying subcontractor a subcontract after listing sub-
contractor on accepted bid for construction project); Thames River Recycling, Inc.
v. Gallo, 50 Conn. App. 767, 720 A.2d 242 (1998) (affirming judgment against
minority shareholder of closely held corporations who owned competing business).

307 See, e.g., Glazer v. Dress Barn, Inc., 274 Conn. 33, 82, 873 A.2d 929, 959-
60 (2005); Journal Publishing Co., Inc. v. Hartford Courant Co., 261 Conn. 673, 804
A.2d 823 (2002); Williams Ford, Inc., 232 Conn. 559, 657 A.2d 212 (1995); A-G
Foods, Inc., 216 Conn. 200, 579 A.2d 69 (1990).

308 See, e.g., Hartford Elec. Supply Co., 250 Conn. 334, 736 A.2d 824 (1999);
Willow Springs Condominium Ass’n., Inc., 245 Conn. 1, 717 A.2d 77 (1998);
Williams Ford, Inc., 232 Conn. 559, 657 A.2d 212 (1995); A-G Foods, Inc., 216
Conn. 200, 579 A.2d 69 (1990).



competitive injury.309 In other cases, however, the injury
appears to have been suffered by neither a purchaser nor a
competitor.310 Although Connecticut appellate decisions
have affirmed judgments in favor of a seller of goods or serv-
ices to a buyer,311 Connecticut trial courts are, however,
divided concerning whether such an action is appropriate
under CUTPA. Some have held that CUTPA is aimed at
eliminating only unfair or deceptive trade practices of mer-
chants directed at consumers and unfair or deceptive acts or
unfair methods of competition aimed at competitors.312
Others have held that a seller of goods and services may
bring a CUTPA claim against its customer.313 In Ventres v.
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309 Eder Brothers, Inc., 275 Conn. 363, 880 A.2d 138 (2005); Journal Publish-
ing Co., Inc., 261 Conn. 673, 804 A.2d 823 (2002); Ostrowski, 243 Conn. 355, 703
A.2d 117 (1997); Fink, 238 Conn. 183, 680 A.2d 1243 (1996); Thames River
Recycling, Inc., 50 Conn. App. 767, 720 A.2d 242 (1998).

310 Glazer, 274 Conn. 33, 873 A.2d 929 (2005); Macomber v. Travelers Property
& Casualty Co., 261 Conn. 620, 643, 804 A.2d 180, 195-96 (2006); Service Road
Corp., 241 Conn. 630, 698 A.2d 258 (1997); Saturn Construction Corp., 238 Conn.
293, 680 A.2d 1274 (1996).

311 See Saturn Construction Co., Inc. v. Premier Roofing Co., Inc., 238 Conn.
293, 309-12, 680 A.2d 1274, 1283-84 (1996) (affirming CUTPA judgment in favor
of subcontract or against contractor); Bridgeport Restoration Co. v. A. Petrucci
Construction Co., 211 Conn. 230, 557 A.2d 1263 (1989) (same); Johnson Electric
Company, Inc. v. Salce Contracting Associates, Inc., 72 Conn. App. 342, 805 A.2d
735, cert. denied, 266 Conn. 911, 832 A.2d 70 (2002).

312 See, e.g., R&R Pool & Patio v. Marron, 1995 WL 785025 (Conn. Super. Ct.
Dec. 21, 1995) (holding that pool installer and landscaper could not assert CUTPA
claim against customer); D’Abero v. Vailette, 8 Conn. L. Rptr. 69, 1992 WL 389824
(Conn. Super. Ct. Nov. 25, 1992) (holding that allowing a landlord to institute a
CUTPA claim against a tenant would frustrate the primary purpose of the statute
even though tenant was alleged to have carried on a business on the premises);
SNET Credit, Inc. v. Burkhart, 7 Conn. L. Rptr. 158, 1992 WL 183803 (Conn.
Super. Ct. July 24, 1992) (holding that it is an essential allegation of a CUTPA claim
that the plaintiff is a customer or competitor of the defendant); North American Van
Lines, Inc. v. Amodio World Wide Moving & Storage Co., Inc., 9 Conn. L. Trib. No.
52, p. 7 (D. Conn. June 22, 1983) (“[A]s broad as the scope of CUTPA may be..., it
is still aimed at eliminating two types of wrongs: (1) unfair or deceptive trade prac-
tices of merchants directed at consumers, and (2) unfair or deceptive acts or unfair
methods of competition directed at a business by its competitors. CUTPA is not a
panacea for all torts inflicted on a business by competitors and noncompetitors
alike.”). Cf. Arawana Mills Co. v. United Technologies Corp., 795 F. Supp. 1238,
1252 n. 14 (D. Conn. 1992) (suggesting that “CUTPA is more likely aimed at the
activities of lessors then lessees, since CUTPA was designed to protect the public
from unfair practices.”).

313 See, e.g., M. Schiavone & Sons, Inc. v. Moroso Performance Products, Inc.,
17 Conn. L. Rptr. 463, 1996 WL 501108 (Conn. Super. Ct. Aug. 23, 1996) (holding
that scrap metal dealer could assert CUTPA claim against commercial customer who
failed to pay); Rose Hill Associates v. St. Vincent DePaul Society of Waterbury, 5



Goodspeed Airport, LLC,314 however, the Connecticut
Supreme Court rejected an argument that a CUTPA plaintiff
is not required to allege any business relationship with the
alleged violator. These decisions indicate that the alleged
violator’s conduct must have injured one in a business rela-
tionship with a competitor of the violator.
5. Application of Cigarette Rule to Unfair Competition
Almost all of the Connecticut appellate decisions consid-

ering whether conduct was unfair in violation of CUTPA
have discussed the issue in terms of whether the conduct was
an unfair act or practice. Even where the injury was to a
competitor, the appellate decisions do not clearly state
whether the conduct constituted unfair competition, an unfair
act or practice, or both. In Sportsmen’s Boating Corp. v.
Hensley315 the Connecticut Supreme Court applied the
Cigarette Rule standard to conduct involving tortious inter-
ference with a competitor’s business expectancies.316 The
court noted that “CUTPA liability is premised on a finding
that the defendant engaged in unfair competition and unfair
or deceptive acts or practices,”317 then applied the Cigarette
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313 (cont.) Conn. L. Rptr. 497, 1992WL 16993 (Conn. Super. Ct. Jan. 24, 1992);
Conning Corp. v. Davenport Group, 6 Conn. L. Rptr. 340, 1992 WL 98135 (Conn.
Super. Ct. Apr. 30, 1992) (holding that placement agent for sale of limited partner-
ship interests could bring CUTPA claim against its customer); Oat v. Whittle, 3
Conn. L. Rptr. 183, 1991 WL 27992 (Conn. Super. Ct. Jan. 22, 1991) (holding that
real estate company could assert a CUTPA claim against a purchaser in real estate
transaction who gave deposit check drawn on insufficient funds); Connecticut Die
Cutting Services, Inc. v. Craftsmen Litho, Inc., 4 Conn. L. Rptr. 87, 1991 WL 93613
(Conn. Super. Ct. May 22, 1991) (holding that vendor could assert CUTPA claim
against customer who had wrongfully detained money and from an amount due
under an open account); Cambridge Consulting v. Cadema Corp., 3 Conn. L. Rptr.
677, 1991 WL 27971 (Conn. Super. Ct. Jan. 23, 1991) (holding that company that
found potential acquisitions could assert CUTPA claim against customer for failing
to complete underlying transactions); Home Ins. Co. v. Taylor Precast, Inc., 2 Conn.
L. Rptr. 556, 1990 WL 283731 (Conn. Super. Ct. Oct. 9, 1990) (holding that insur-
ance company could assert CUTPA claim based on damage to insured’s crane result-
ing from defendant’s misrepresentation of the weight the crane was being used to
lift); Jem Builders, Inc. v. Noank Village Boatyard, Inc., 4 C.S.C.R. 779 (Conn.
Super. Ct. August 23, 1989) (holding that a purchaser is not excluded from liability
under CUTPA).

314 275 Conn. 105, 155-58, 881 A.2d 937, 970-71 (2005).
315 192 Conn. 747, 474 A.2d 780 (1984).
316 Id. at 55-56, 474 A.2d at 786.
317 Id. at 755, 474 A.2d at 786.



Rule [i]n determining whether a practice violates CUTPA.318
Similarly, in later decisions involving injury to a competitor,
the court applied the Cigarette Rule without specifically stat-
ing whether it was applying the rule to determine whether the
conduct consisted of unfair competition or an unfair act or
practice.319 In Sporty’s Farm L.L.C. v. Sportsman’s Market,
Inc.,320 and Roncari Development Co. v. GMG Enterprises,
Inc.,321 courts applied the Cigarette Rule to CUTPA claims
premised on antitrust violations, which seem clearly to have
involved claims of unfair competition.
B. The Unfairness Standard in Other States
1. The Cigarette Rule Standard
Connecticut is not alone in applying the Cigarette Rule

Standard to determine unfairness under a state unfair trade
practices act. Most states first enacted their unfair trade prac-
tices acts prior to 1980. Eleven of the 28 states that prohibit
unfair acts and practices generally continue to apply the
Cigarette Rule Standard.322 The South Carolina Court of
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318 Id. at 756, 474 A.2d at 786.
319 Journal Publishing Co., Inc. v. Hartford Courant Co., 261 Conn. 673, 695-

97, 804 A.2d 823, 839-40 (2002) (considering CUTPA claim based on an antitrust
violation); Fink v. Golenbock, 238 Conn. 183, 214-15, 680 A.2d 1243, 1260-61
(1996); Larsen Chelsey Realty Co. v. Larsen, 232 Conn. 480, 507-08, 656 A.2d
1009, 1024-25 (1995). See also Dow and Condon, Inc. v. Anderson, 203 Conn. 475,
483, 525 A.2d 935, 939 (1987) (applying Cigarette Rule standard to determine
whether conduct of competitor and customer fell “within the scope of CUTPA’s gen-
eral proscription of unfair or deceptive practices”).

320 202 F.3d 489, 501 (2d Cir. 2000).
321 45 Conn. Supp. 408, 429-33, 718 A.2d 1025, 1035 (Super. Ct. 1997).
322 See, e.g., Alaska v. O’Neil Investigations, Inc., 609 P.2d 520, 535 (Alaska

1980); PNR, Inc. v. Beacon Prop. Mgmt., Inc., 842 So.2d 773, 777 (Fla. 2003);
Samuels v. King Motor Co. of Fort Lauderdale, 782 So.2d 489 (Fla. Dist. Ct. App.
2001); Hawaii Community Federal Credit Union v. Keka, 11 P.3d 1, 17 (Haw. 2000);
Robinson v. Toyota Motor Credit Corp., 775 N.E.2d 951, 889 (Ill. 2002); Jefferson
v. Chevron U.S.A., Inc., 713 So.2d 785 (La. Ct. App. 1998); A&W Sheet Metal, Inc.
v. Berg Mechanical, Inc. 653 So.2d 158, 164 (La. Ct. App. 1995); Morrison v. Toys
“R” Us, Inc., 806 N.E.2d 388, 392 (Mass. 2004); Heller Financial v. Ins. Co. of
North America, 573 N.E.2d 8, 12-13 (Mass. 1991); PMP Assocs., Inc. v. Globe
Newspaper Co., 321 N.E.2d 915, 917-18 (Mass. 1975); Milford Lumber Co., v.
RCB Realty, Inc., 780 A.2d 1259, 1263 (N.H. 2001); Johnson v. Beverly-Hanks &
Assocs., 400 S.E.2d 38,42 (N.C. 1991); McInerney v. Pinehurst Area Realty, Inc.,
590 S.E.2d 313, 316 (N.C. Ct. App. 2004); Ames v. Oceanside Welding and Towing
Co., 767 A.2d 677, 681 (R.I. 2001); Christie v. Dalmig, Inc., 396 A.2d 1385, 1387-
88 (Vt. 1979); Blake v. Federal Way Cycle Center, 698 P.2d 578, 583 (Wash. Ct.
App.), rev. denied, 104 Wash. 2d 1005 (1985) Preview Properties, Inc. v. Landis,
130 Wash. App. 1050, 2005 WL 3462798, at *3 (2005) (unpublished opinion).



Appeals has articulated a standard including only the first
two Cigarette Rule criteria.323 In addition, Oklahoma has
adopted the Cigarette Rule standard by statute324 and
Missouri has adopted a regulation reciting the Cigarette Rule
criteria.325 Therefore, including Connecticut, 14 of the 28
states that prohibit unfair acts and practices generally apply
the Cigarette Rule. None of these decisions however, has
discussed adopting the standard set forth in the FTC’s
Unfairness Policy Statement as an alternative.
Various reasons have been advanced for this, including the

“apparent contradiction” between the need for a substantial
injury under the Unfairness Policy Statement and the state
acts which allow a private right of action to a person who suf-
fers “any ascertainable loss”326 and the possibility that
“[j]udges in the common law tradition may be quite comfort-
able applying vague concepts such as ‘unscrupulous’ or
‘oppressive,’... [but] less comfortable engaging in the com-
plex process of identifying and quantifying the costs and ben-
efits of a challenged practice.”327 In the absence of any indi-
cation that these courts actually considered post-Cigarette
Rule standards of unfairness, however, these explanations are
not satisfying. Probably closer to the mark, at least for juris-
dictions that adopted the Cigarette Rule prior to the time it
was applied by the FTC in International Harvester Co.,328 is
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322 (cont.) But see United Companies Lending Corp. v. Sargeant, 20 F. Supp. 2d
192, 200-204 (D. Mass. 1998) (applying the FTC’s Unfairness Policy Statement in
upholding a regulation promulgated by the Massachusetts Attorney General).

323 See, e.g., deBondt v. Carlton Motor Cars, Inc., 536 S.E.2d 399, 407 (S.C.
Ct. App. 2000); Young v. Century Lincoln-Mercury, Inc., 396 S.E.2d 105, 108 (S.C.
Ct. App. 1989), aff’d in part, rev’d in part on other grounds, 422 S.E.2d 103 (1992).
The first South Carolina appellate decision to recite this standard quoted a North
Carolina decision that omitted the third criterion. Young, 396 S.E. 2d at 108 (quot-
ing Harris v. NCNB Nat’l Bank of North Carolina, 355 S.E.2d 838, 844 (N.C. 1987).
However, the first North Carolina appellate decision to recite the standard included
all three criteria. Johnson v. Phoenix Mut. Life Ins. Co., 266 S. E.2d 610, 621 (N.C.
1980); see also Johnson v. Beverly-Hanks & Assocs., 400 S.E.2d 38, 42 (N.C.
1991); McInerney v. Pinehurst Area Realty, Inc., 590 S.E.2d 313, 316 (N.C. Ct. App.
2004). But see Compton v. Kirby, 577 S.E.2d 905, 917 (N.C. Ct. App. 2003) (recit-
ing only the second and third criteria)

324 OKLA. STAT. ANN. § 15-752.14 (West 2006).
325 MO. CODE STATE REGS. tit. 15, § 60-8.020 (2006).
326 Greenfield, supra note 9 at 1929-30.
327 Greenfield, supra note 9 at 1931-32.
328 104 F.T.C. 949 (1984).



Sobel’s contention that the earliest state appellate decisions
adopted the Cigarette Rule and, thereafter, the decisions in
those states were self-referential.329 Part of the explanation
may be attributable to the way in which the cases were pre-
sented and argued by the parties. Once a state appellate court
has adopted a standard, plaintiffs are unlikely to rely on a dif-
ferent standard and risk reversal on appeal if they are suc-
cessful, although there would seem to be some advantage in
arguing for the revised FTC standard in a case where the
grounds for satisfying the first or second Cigarette Rule cri-
terions are problematic. It is less clear why defendants have
not been more aggressive in pressing for the adoption of the
Unfairness Policy Statement standard, at least in cases in
which there is a plausible claim that the plaintiff could have
avoided the injury. A possible reason is the risk defendants
may perceive in allowing the plaintiff to establish liability
based only on proving that the damage to the plaintiff or con-
sumers generally outweighed any benefits to consumers or
competition as a result of the act or practice.
Among those states continuing to apply the Cigarette Rule

standard, a number of Massachusetts decisions have held
conduct to have been within the penumbra of some common-
law, statutory, or other established concept of unfairness. In
Dahlberg v. Middleborough Trust Co.,330 the Appeals Court
of Massachusetts held that the action of a bank in permitting
a former trustee to use what it knew was trust money to dis-
charge a personal debt was “well within the penumbra of
some common-law...concept of unfairness.”331 The United
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329 Sobel, supra note 11 at 124-30,140.
330 452 N.E.2d 281 (Mass. App. Ct. 1983).
331 Id. at 284. See also Single Gourmet, Inc. v. Burgos, 2005 WL 1477723

(Mass. Super. Ct. May 5, 2005) (holding that defendant’s failure to return propri-
etary information and false assertion that information had been destroyed while
defendant was using it were well within the penumbra of common-law, statutory or
other concept of unfairness); Horvath v. Adelson, Golden & Loria, P.C., 2000 WL
33159239, at *6 (Mass. Super. Ct. June 126, 2000) (stating that closing attorney’s
conduct in postdating a confirmation certification or a notice or right to cancel and
permitting the borrower to sign the certificate may not have violated the Massachusetts
Truth in Lending Act, but was or may have been within the penumbra of some statu-
tory or other established concept of unfairness); Azar v. Quinn, 1994 WL 879709, at
*8 (Mass. Super. Ct. Jan. 1994) (holding that misleading representations were fit
comfortably within at least the penumbra of some common-law, statutory or other
established concept of unfairness; General Electric Co. v. Lyon, 894 F. Supp. 544



States Court of Appeals for the First Circuit has applied this
same principle in interpreting the New Hampshire statute.332
In explaining what constitutes the penumbra of some estab-
lished concept of unfairness, the First Circuit has said that
unfair conduct need not articulate every element of a com-
mon law tort claim in order to survive but allegedly unfair
conduct “must at least come within shouting distance of
some established concept of unfairness.”333
2. The Unfairness Policy Statement Standard
The courts of four states appear to have adopted a standard

that parallels the criteria set forth in the FTC’s Unfairness
Policy Statement or the standard set forth in the 1994 amend-
ment to the FTC Act codified in 15 U.S.C. § 45(n),334 and
Iowa has adopted that standard by statute.335 In adopting this
standard, the Maryland Court of Special Appeals reviewed
the development of the FTC Act and the FTC’s standard for
determining unfairness, including the Cigarette Rule and the
Unfairness Policy Statement.336 Over the objection of the
State’s Consumer Protection Division, which filed an amicus
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331 (cont.) (D. Mass. 1995) (holding that spreading false rumors, hiring a con-
sultant to harass former employees after assuring them that there would be no
reprisal, and exerting improper influence on a third party to force it to terminate a
business relationship within which another company might well fall within the
penumbra of an established concept of unfairness).

332 Chroniak v. Golden Investment Corp., 983 F.2d 1140, 1146-47 (lst Cir.
1993) (holding that even if a technical violation of the New Hampshire Second
Mortgage Home Loans Act would not afford an independent right of recovery, it
came within the penumbra of a statute designed to protect consumers from unfair
lending practices and satisfied the unfairness requirement of the New Hampshire
Consumer Protection Act).

333 Massachusetts School of Law at Andover, Inc. v. American Bar Ass’n, 142
F.3d 26, 42 (lst Cir. 1998). See also Cummings v. HPG International, Inc., 244 F.3d
16, 25 (lst Cir. 2001).

334 Legg v. Castruccio, 642 A.2d 906, 914-17 (Md. Ct. Spec. App. 1994) (citing
FTC’s 1980 Policy Statement); Maine v. Weinschenk, 868 A.2d 200, 206 (Me. 2005)
(citing 15 U.S.C. § 45(n)); Tungate v. MacLean-Stevens Studios, Inc., 714 A.2d 792,
797 (Me. 1998) (same); Seminski v. MaineApplianceWarehouse, Inc., 602A.2d 1173,
1174 (Me. 1992) (citing FTC’s Unfairness Policy Statement); Swiger v. Terminix Int’l
Co., 1995 WL 396467, at *5 (Ohio Ct. App. June 28, 1995); Tucker v. Sierra Builders,
180 S.W.3d 109, 116-7 (Tenn. Ct. App. 2005), (citing 15 U.S.C. § 45n)). See also
United Companies Lending Corp. v. Sargeant, 20 F. Supp. 2d 192, 200-204 (D. Mass.
1998) (applying the FTC’s Unfairness Policy Statement in upholding a regulation
promulgated by the Massachusetts Attorney General, but not discussing Massachusetts
state court authority with respect to the applicable standard).

335 IOWA CODE ANN. § 714.16 (1)(n) (West 2006).
336 Legg, 642 A.2d at 914-17.



brief, the court concluded:
We are persuaded by the FTC’s Policy Statement, the FTC’s
actual practice and ruling, Congressional action, and the rel-
evant federal case law that the 1980 refinements to the FTC’s
test for unfair trade practices is the appropriate test for
Maryland. Indeed, our research has not uncovered any juris-
diction that continues to follow the superseded 1964 stan-
dards. Certainly our ruling is supported by CPA § 13-105
requiring that this Court give due consideration to the FTC
and federal courts. In addition, the 1980 Policy Statement
represented the better reasoned view.337

To the extent that the court’s conclusion in Legg was influ-
enced by its belief that no other jurisdictions continued to fol-
low the Cigarette Rule standard, it was clearly wrong. In
adopting this standard, the Maine Supreme Court has merely
cited 15 U.S.C. § 45(n) or the FTC’s 1980 Policy Statement.
In Tucker v. Sierra Builders,338 the Tennessee Court of
Appeals observed that “[n]ot all states use the Commissions
current unfairness criteria to guide their interpretation of
their own little FTC act”339 and noted, incorrectly in the case
of Connecticut and Washington, that the standard set forth in
15 U.S.C. § 45(n) “is currently used in Connecticut, Maine,
Maryland, Ohio and Washington.”340 The court concluded
that “[w]hile other states may have decided to use other cri-
teria, we have determined that Tenn. Code. Ann. § 47-18-115
requires us to use the criteria currently used by the commis-
sion.”341 None of the decisions adopting the standard set
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337 Id. at 917. Applying the Unfairness Policy Statement standard, the court
held that the defendant-landlord had not committed an unfair act or practice by fail-
ing to inform the plaintiff-tenant that other tenant’s electric service was also on her
electric meter and by failing to evict the other tenants upon learning that the other
tenants were not paying their share of the utility bills. The court concluded that the
landlord had not violated public policy and that the plaintiff had not demonstrated
that she should not have reasonably avoided the injury by moving to another loca-
tion after learning of the utility situation. Id. at 918-20.

338 180 S.W.3d 109 (Tenn. Ct. App. 2005).
339 Id. at 117 n. 11.
340 Id. at 117.
341 Id. TENN. CODE ANN. § 47-18-115 (2006) provides in part: “It is the intent

of the general assembly that this part shall be interpreted and construed consistent-
ly with the interpretations given by the federal trade commission and the federal
courts pursuant to § 5(A)(1) of the Federal Trade Commission Act (15 U.S.C. §
45(a)(1)).”



forth in 15 U.S.C. § 45(n) note the legislative history stating
the intent of Congress not to affect the development of state
law on unfairness by the enactment of that statute.342
Not all states that have considered use of the standard set

forth in the FTC’s Unfairness Policy Statement or 15 U.S.C.
§ 45(n) have endorsed it. The Montana Supreme Court crit-
icized a jury charge setting forth these criteria as confusing
and not stating “what exactly in lay terms, constituted an
unfair trade practice.”343 However, the court did not reach
the question of whether the defendant had committed an
unfair trade practice and did not endorse a different standard.
3. Other Standards
The California courts are divided concerning the standard

to apply to determine whether acts or practices are “unfair.”
Prior to 1999, California appellate courts had developed two
standards for determining whether an act or practice was
unfair. One standard was similar to the Cigarette Rule test.344
The other standard articulated a balancing test between the
utility of the defendant’s conduct and the gravity of the harm
to the alleged victim.345 In a 1999 decision, however, the
California Supreme Court, in the context of determining what
standard should govern claims of “unfair competition,” criti-
cized both of these standards.346 Although the Court in Cel-
Tech expressly stated that its decision did not apply to actions
by consumers or competitors alleging other kinds of unfair
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342 See supra note 119.
343 Harne v. Deadmond, 954 P.2d 732, 734 (Mont. 1998).
344 See, e.g., People v. Casa Blanca Convalescent Homes, Inc., 206 Cal. Rptr.

164, 177 (Cal. Ct. App. 1984) (“an ‘unfair’ business practice occurs when it offends
an established public policy or when the practice is immoral, unethical, oppressive,
unscrupulous or substantially injurious to consumers”).

345 State Farm Fire & Casualty Co. v. Superior Court, 53 Cal. Rptr. 2d 229, 234
(Cal. Ct. App. 1996) (“the court must weigh the utility of the defendant’s conduct
against the gravity of the harm to the alleged victim”).

346 Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co., 973
P.2d 527, 543-44 (Cal. 1999) (defining “unfair” to mean “conduct that threatens an
incipient violation of the antitrust law, or violates the policy or spirit of those laws
because its effects are comparable to the same as a violation of the law, or otherwise
threatens or harms competition”).



practices,347 later California Appellate court decisions are
divided over whether the definition of “unfair” like that set
forth in Cel-Tech applies in other contexts.348
4. Violation Based on Only One Cigarette Rule Criterion
Although some of the states adopting the Cigarette Rule

standard for unfairness expressly state the standard in the dis-
junctive,349 relatively few appellate court decisions affirm a
finding of unfairness based on only one cigarette rule criteri-
on.350 Only the Supreme Court of Illinois has joined
Connecticut in expressly holding that all three prongs of the
Cigarette Rule test need not be satisfied.351 The courts of
Florida352 and Hawaii353 appear to require establishing that the
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347 Id. 973 P.2d at 544 n. 12a:
This case involves an action by a competitor alleging anticompetitive
practices. Our discussion and this test are limited to that context.
Nothing we say relates to actions by consumers or by competitors
alleging other kinds of violations of the unfair competition law such
as “fraudulent” or “unlawful” business practices or “unfair, deceptive,
untrue or misleading advertising.” We also express no view on the
application of federal cases such as FTC v. Sperry & Hutchinson Co.,
(1972) 405 U.S. 233 . . . that involve injury to consumers and there-
fore do not relate to actions like this one.

348 See, e.g., Scripps Clinic v. Superior Court, 134 Cal. Rptr. 2d 101, 116 (Cal.
Ct. App. 2003) (“[W]here a claim of an unfair act or practice is predicated on pub-
lic policy . . . the public policy which is a predicate to the action must be ‘tethered’
to specific constitutional, statutory or regulatory provisions” (quoting Gregory v.
Albertson’s, Inc. 128 Cal. Rptr. 2d 389-94 (Cal. Ct. App. 2002) (internal quotation
marks omitted)); Bardin v. DaimlerChrysler Corp., 39 Cal. Rptr. 3d. 634, 646-47
(Cal. Ct. App. 2006) (discussing conflicting authority). See alsoMichael Blackston,
California’s Unfair Competition Law – Making Sure the Avenger is Not Guilty of the
Greater Crime, 41 SAN DIEGO L. REV. 1833, 1862-66 (2004).

349 See, e.g.,Morrison v. Toys “R” Us, Inc., 806 N.E.2d 388, 392 (Mass. 2004);
Johnson v. Beverly-Hanks & Assocs., 400 S.E.2d 38, 42 (N.C. 1991); deBondt v.
Carlton Motor Cars, Inc., 536 S.E.2d 399, 407 (S.C. Ct. App. 2000); A&W Sheet
Metal, Inc. v. Berg Mechanical, Inc. 653 So.2d 158, 164 (La. Ct. App. 1995). See
also OKLA. STAT. ANN. § 15-752.14 (West 2006).

350 See e.g., Linkage Corp. v. Trustees of Boston Univ., 679 N.E.2d 191, 209
(Mass. 1997) (affirming finding of liability based on conduct that was unfair,
oppressive and deceptive).

351 Robinson v. Toyota Motor Credit Corp., 775 N.E.2d 951, 961 (Ill. 2002) (cit-
ing Cheshire Mortgage Service, Inc. v. Montes, 223 Conn. 80, 106, 612 A.2d 1130,
1143 (1992) and stating that “[w]e believe Cheshire expresses the correct standard
and hereby adopt it as our own.”).

352 Samuels v. King Motor Co. of Fort Lauderdale, 782 So.2d 489, 499 (Fla.
Dist. Ct. App. 2001) (inaccurately describing the holding in Spiegel, Inc. v. FTC,
540 F.2d 287, 293 (7th Cir. 1976), on which the court relied).

353 Hawaii Community Federal Credit Union v. Keka, 11 P.2d 1, 16 (Haw.
2000).



practice offends an established a public policy and be either
immoral, unethical or unscrupulous or substantially injurious
to consumers. The Missouri regulation adopting the Cigarette
Rule standard appears to require satisfying the substantial
injury criterion in addition to either the public policy or
immoral, unethical, unscrupulous or oppressive criterion.354
5. Violation Based on Injury to Nonconsumer
The issue of whether a finding of an unfair act or practice

can be premised on an injury to a business entity that was not
itself a consumer does not arise in some states that generally
prohibit unfair acts or practices because the particular state
statute prohibits only unfair acts or practices in a consumer
transaction.355 The issue is less likely to arise under state acts
that do not have private remedies356 or that limit private
remedies to consumers.357 An exception is Vermont where
the state Supreme Court addressed whether the State could
enforce the Vermont Consumer Fraud Act against a debt col-
lection agency that had injured other business entities in
Vermont v. International Collection Service, Inc.358 Despite
the fact that the Vermont statute expressly limits private
remedies to consumers,359 the court held that the state could
enforce the statute based on injury to nonconsumer business
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354 MO. CODE STATE REGS. §60-8.020 (2006).
355 See e.g., GA. CODE ANN. § 10-1-393(a) (LexisNexis 2006); OHIO REV. CODE

ANN. § 1345.02(a) (2006): R.I. GEN. LAWS § 6-13.1-1(5)(M) (2006).
356 The Iowa and Mississippi statutes provide for no private right of action and

the private right of action under the Wisconsin statute is limited to damages caused
by the violation of an order caused by the state regulatory department. WIS. STAT.
ANN. § 10.20 (5) (West 2006).

357 See HAW. REV. STAT. ANN. § 480-2(d) (LexisNexis 2006); ME. REV. STAT.
ANN. tit. 5, § 213 (West 2006); MISS. CODE ANN. § 75-24-15(1) (2006); MO. ANN.
STAT. § 407.025.1 (West 2006); MONT. CODE ANN. § 30-14-133(1) (2006); OKLA.
STAT. ANN. § 17-76.1.A. (2006); R.I. GEN. LAWS § 6-13.1-5.2 (a) (2006); VT. STAT.
ANN. tit. 9, § 2461(b) (2006); WYO. STAT. ANN. § 40-12-108(a) (LexisNexis 2006).
Many of these define “consumer” as one who purchases or leases primarily for per-
sonal or household services. See, e.g.,ME. REV. STAT. ANN. tit. 5, § 213 (West 2006);
MO. REV. STAT. § 407.025 (2006); MONT. CODEANN. §§ 30-14-102(1), 30-14-133(1)
(2006); OHIO REV. CODE ANN. §§ 1345.01 (a) and 1345.02 (a) (West 2006); OKLA.
STAT. ANN. §§ 15-752.2, 15.761.1(a) (West 2006); WYO. STAT. ANN. §§ 40-12-102
(a)(ii) and 40-12-108(a) (LexisNexis 2006).

358 594 A.2d 426 (1991).
359 Id. at 543.



entities.360 The court noted that it had not been able to locate
“any federal precedent which indicates expressly that the
prohibition against ‘unfair or deceptive acts or practices’ con-
tained in Section 5(a)(1) of the Federal Trade Commission
Act, 15 U.S.C. § 45(a)(1) (1973), does not apply to fraudu-
lent transactions where the victim is a business.”361 The
defendant relied heavily on the FTC’s Unfairness Policy
Statement in support of its argument that the FTC Act does
not apply to commercial transactions. The Vermont court
was not, however, persuaded, in part because the FTC filed
an amicus brief “stating a position consistent with the above
[FTC] precedents and inconsistent with defendant’s interpre-
tation of the letter.”362 The court also noted that the FTC’s
Unfairness Policy Statement was intended only to clarify the
FTC’s position on the meaning of “unfairness,” whereas the
FTC’s jurisdiction over “deceptive acts or practices” was not
discussed in that letter. The court also noted that the FTC’s
Unfairness Policy Statement cited approvingly to an earlier
FTC statement directed to sales of financing and business
opportunities, which were “[o]bviously...aimed at deceptive
practices involved business customers”363 and the court noted
that the Illinois and Florida courts had held that the state
attorney general could sue for any person or business victim-
ized by an unfair or deceptive business practice.364 The court
also relied on decisions from other states, including
Connecticut, holding that businesses victimized by unfair and
deceptive acts could sue under the state act.365
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360 Id. at 549-50. The Vermont statute defines “consumer”, in part, as a person
“who purchases, leases, contracts for, or otherwise agrees to pay for goods or serv-
ices not for resale in the ordinary course of his or her trade or business but for the
use or benefit of his or her business or in connection with the operation of his or her
business.” VT. STAT. ANN. tit. 9, § 2451a(a) (2006).

361 594 A.2d at 544-45.
362 Id. at 545.
363 Id. at 546.
364 Id. at 548-49 (citing Illinois ex rel. Fahner v. Walsh, 461 N.E.2d 78, 82 (Ill.

Ct. App. 1984); Black v. Florida Department of Legal Affairs, 353 So.2d 655, 656
(Fla. Dist. Ct. App. 1977).

365 Id. at 548-49, citing McTeer v. Provident Life & Accident Ins., 712 F. Supp.
512, 515 (D.S.C. 1989); McLaughlin Ford, Inc. v. Ford Motor Co., 192 Conn. 558,
565-67 (Conn. 1984); Beerman v. Toro Mfg. Corp., 615 P.2d 749, 754 (Haw. 1980);
Slaney v. Westwood Auto, Inc., 322 N.E. 2d 768, 775 (Mass. 1975) (act covers busi-



Courts with acts that are not clear with respect to whether
business entities have standing have reached varying
results.366 Courts in Maine,367 Massachusetts,368 New Hamp-
shire,369 North Carolina,370 South Carolina371 and
Tennessee372 have allowed business entities to assert claims
for unfair acts or practices. The Illinois appellate courts have
allowed business entities to assert such a claim, at least where
consumer protection concerns are implicated, and where a
business is a consumer of the products of another business.373
The Ninth Circuit Court of Appeals, applying Alaska law,
has allowed a business purchaser to sue.374 The Mississippi
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365 (cont.) nesspersons who suffer a loss as a result of an unfair or deceptive act
or practice by another businessperson); Concrete Service Corp. v. Investors Group,
Inc., 340 S.E. 2d 755, 760 (N.C. Ct. App.), cert. denied, 346 S.E.2d 137 (N.C.
1986); Anhold v. Daniels, 614 P.2d 184, 186 (Wash. 1980). The Hawaii act was
amended in 1987 to provide that only the attorney general or consumers may bring
a suit based on unfair or deceptive acts or practices. See HAW. REV. STAT. § 480-2(d)
(2006). However, the statute was later amended to allow a business competitor to
bring a suit based on unfair competition. See HAW. REV. STAT. § 480-2(e) (2006).

366 Michael Flynn and Karen Slater, All We Are Saying is Give Business A
Chance: The Application of State UDAP Statutes to Business-To-Business
Transactions, 15 LOY. CONSUMER L. REV. 81 (2003).

367 Binette v. Dyer Library Ass’n, 688 A.2d 898 (Me. 1998).
368 See, e.g., Linkage Corp. v. Trustees of Boston University, 679 N.E.2d 191,

206-10 (Mass. 1997) (holding that action could be maintained by seller of services
in arms-length business transactions against purchaser of services); Anthony’s Pier
Four, Inc. v. HBC Assocs., 583 N.E.2d 806, 821-22 (Mass. 1991) (holding develop-
er of commercial property could assert claim against owner for unreasonably with-
holding approval of development plan); Lily Transportation Corp. v. Royal
Institutional Services, Inc., 832 N.E.2d 666, 673-74 (Mass. App. Ct. 2005); Pepsi-
Cola Metropolitan Bottling Co. v. Checkless, Inc. 754 F.2d 10 (lst Cir. 1985) (hold-
ing that business plaintiff could recover under act where defendant withheld money
it had and was able to pay for goods it had received as a wedge against the plaintiff
to enhance its bargaining power to obtain more product).

369 Milford Lumber Co. v. RCB Realty, Inc., 780 A.2d 1259, 1264 (N.H. 2001)
(rejecting argument that statute protects only buyers from acts or practices of sell-
ers).

370 Martin Marietta Corp. v. Wake Stone Corp., 432 S.E.2d 428, 436 (N.C. Ct.
App. 1993).

371 Daisy Outdoor Advertising Co., Inc. v. Abbott, 473 S.E.2d 47 (S.C. 1996)
(affirming judgment in favor of commercial plaintiff based on tortuous interference
and unfair competition).

372 ATS Southeast, Inc. v. Carrier Corp., 18 S.W.3d 626 (Tenn. 2000). See gen-
erally D. West Sullenger, Only We Can Save You: When and Why Non-Consumer
Businesses Have Standing to Sue Business Competitors Under the Tennessee
Consumer Protection Act, 35 U. MEM. L. REV. 485 (2005).

373 See, e.g., Direct Communications, Inc. v. Horizon Retail Construction, Inc.,
387 F. Supp. 2d 828 (N.D. Ill. 2005). See generally Edward X. Clinton, Jr., Business
Standing Under the Illinois Consumer Fraud Act, 17 N. ILL. U.L. REV. 71 (1996).

374 City of Fairbanks v. Amoco Chemical Co., 46 F.3d 1139, 1995 WL 15591,
at *5 (9th Cir. 1995) (unpublished decision).



Attorney General has issued an opinion stating that the
Mississippi statute is limited to “retail consumers of products
and services.375 The Georgia statute, which limits remedies
to consumers,376 has been interpreted to apply to businesses
to the extent that they are competitors.377 Remedies under
the Maryland378 and Tennessee statutes have been held limit-
ed to consumers.379 The appellate courts of Louisiana are
divided on the issue.380 Maryland and Mississippi limit rem-
edy to the significance of these decisions to a determination
of whether an injury to a business entity can support an unfair
act or practice violation depends to some degree on the
breadth of the term “consumer.” Some statutes restrict pri-
vate actions to consumers.381
A further limitation on the application of a state unfair

trade practices act to injury to business imposed by decisions
in some states is a requirement that a party brining a private
action must establish that the defendant’s conduct affected
the public interest.382 The Washington Supreme Court has
developed a test for determining whether public interest
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375 Thames, 2000 WL 638798 (Miss. Atty. Gen. Op. No. 2000-0194 (2000).
376 GA. CODE ANN. §§ 10-1-393(a)(2),(3) and 10-1-393(a) (LexisNexis 2006).
377 Friedlander v. PDK Labs, Inc. 465 S.E.2d 670 (Ga. 1996).
378 See, e.g., Penn-Plax, Inc. v. L. Schultz, 988 F. Supp. 906, 910 (D. Md. 1997)

(holding that “there is no competitor standing under the CRA”.)
379 See, e.g., Quality Auto Parts Co. v. Bluff City Buick Co., Inc. 1992 WL

379077 (Ten.. Ct. App. Dec. 21, 1992).
380 See, e.g., Gardes Direction Drilling v. U.S. Turnkey Exploration Co., 98 F.3d

860, 867-68 (5th Cir. 1996); Specialty Diving of Louisiana, Inc. v. Master Builders,
Inc. 2003 WL 22416381, at *4 (E.D. La. 2003) (citing cases); SDT Industries, Inc.
v. Leeper, 793 So.2d 327 (La. Ct. App. 2001) (allowing action where specific pur-
pose was to harm competition); National Gypsum Co. v. Ace Wholesale, Inc., 738
So.2d 128 (La. Ct. App. 1999) (denying action to business consumer); Jefferson v.
Chevron U.S.A., Inc. 713 So. 2d 785, 792-93 (La. Ct. App. 1998) (holding that inde-
pendent service station dealers were entitled to trial concerning whether petroleum
company had engaged in unfair practice by discriminatorily charging unreasonably
high prices); Capital House Preservation Co. v. Perryman Consultants, Inc., 725 So.
2d 523, 530 (La. Ct. App. 1999) (allowing business consumers a right of action);
Thibault v. Thibault, 607 So.2d 587, 607 (La. Ct. App. 1992) (denying cause of
action to business consumer); Jarrell v. Carter, 577 So.2d 120, 124 (La. Ct. App.
1991) (allowing right of action to business consumer).

381 See, e.g., HAW. REV. STAT. § 480-2(d) (LexisNexis 2006). (The Hawaii act
has been amended, however, to allow competitors to bring a private action for unfair
competition. HAW. REV. STAT.§ 480-2(d) (LexisNexis 2006); R. I. GEN. LAWS § 6-
13.1-1(5)(M) (2006).

382 See, e.g., Henderson v. Gandy, 623 S.E.2d 465, 467 (Ga. 2005); Arthur v.
Microsoft Corp., 676 N.W.2d 29 (Neb. 2004); Nelson v. Lusterstone Surfacing Co.,
605 N.W.2d 136 (Neb. 2000); Daisy Outdoor Advertising, Inc. v. Abbott, 473 S.E.2d



requirement has been met which, in the case of a private dis-
pute requires consideration of whether the acts were commit-
ted in the course of the defendant’s business, whether the
defendant advertised to the public in general, whether the
defendant actively solicited the particular defendant and
whether the plaintiff and defendant occupied unequal bar-
gaining positions.383 In addition, the requirement is satisfied
if the violation is based on a separate statute that contains a
specific declaration of an impact on the public interest.384
The South Caroline Supreme Court has held that the public
interest requirement can be satisfied by establishing a poten-
tial for repetition of the defendant’s actions. 385
6. Violation Based on Unfair Competition
Of the states, like Connecticut, that generally prohibit

unfair acts or practices, all but seven also generally prohibit
unfair competition.386 There are relatively few appellate
court decisions in the states that prohibit unfair competition
generally discussing whether conduct outside the antitrust or
restraint of trade context comes within that prohibition. The
most extensive discussion is that by the California Supreme
Court in Cel-Tech Communications, Inc. v. Los Angeles
Cellular Telephone Co.387 in which the court held:
When a plaintiff who claims to have suffered injury from a
direct competitor’s “unfair” act or practice invokes section
17200, the word “unfair” in that section means conduct that
threatens an incipient violation of an antitrust law, or violates
the policy or spirit of one of those laws because its effects are
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382 (cont.) 47, 49-50 (S.C. 1996); LaMotte v. Punchline of Columbia, Inc., 370
S.E.2d 711, 713 (S.C. 1988); Hangman Ridge Training Stables, inc. v. Safeco Title
Ins., 719 P.2d 531 (Wash. 1986); Anhold v. Daniels, 614 P.2d 184, 188 (Wash.
1980). The Connecticut Supreme Court imposed such a requirement before the pub-
lic interest requirement was eliminated by statutory amendment. See Ivey, Barnum
& O’Mara v. Indian harbor Properties, Inc. 190 Conn. 528, 461 A.2d 1369 (1983).

383 Hangman Ridge, 719 P.2d at 538. See generally Jonathan A. Mark, Dispens-
ing with the Public Interest Requirement in Private Causes of Action Under the
Washington Consumer. Protection Act, 29 SEATTLE U. L. REV. 205 (2005).

384 Id.
385 Daisy Outdoor Advertising, 473 S.E.2d at 49-50.
386 See LANGER, MORGAN & BELT, supra note 11, App. K. The acts of Georgia,

Iowa, Missouri, Ohio, Oklahoma, Tennessee and Wyoming do not include a general
prohibition of unfair competition.

387 973 P.2d 527 (Cal. 1999).



comparable to or the same as a violation of the law, or other-
wise significantly threatens or harms competition.388
The extent of this definition is unclear, however, as it

extends to conduct that “otherwise significantly threatens or
harms competition” and the court appeared not to address
actions by competitors alleging other kinds of violations of
the unfair competition law, such as fraudulent or unlawful
business practices. The court cited an article by Averitt as
demonstrating that “[a] body of law interpreting section 5
already exists.”389 As noted above,390 in that article, Averitt
observed that the prohibition of unfair competition in the
FTC Act reached conduct violating recognized standards of
fair business behavior.391
The courts in other states have held that unfair competi-

tion includes such conduct as use of a confusingly similar
company name,392 misrepresentations concerning the owner-
ship of a patent,393 infringement of a trademark or trade-
name,394 soliciting customers with the intent to destroy a
competitor’s business,395 tortuous interference with business
expectancies396 hiring detectives to search competitor’s trash
and misleadingly public selective portions, misappropriation
of customer lists,397 using another company’s personnel and
equipment without paying for them,398 soliciting purchases
of property to hire company as agent to negotiate refund of
the purchase price by stating that the property had an improp-
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388 Id., 973 P.2d at 544. The court expressly stated that this list is limited to the
context of an action by a competitor alleging anticompetitive practices and that noth-
ing it said “related to actions by consumers or by competitors alleging other kinds of
violations of the unfair competition law such as ‘fraudulent’ or ‘unlawful’ business
practices or ‘unfair, deceptive, untrue or misleading advertising.)” Id. at 544 n.12.

389 Id., citing Averitt, Unfair Methods of Competition, supra note 16.
390 See supra Part II.A, text accompanying note 35.
391 See, Averitt, Unfair Methods of Competition, supra note 16 at 271-75.
392 Peterson v. Fee International, Ltd., 381 F. Supp. 1071 (D. Okla. 1974) (hold-

ing that conduct violated federal Lanham Act).
393 Id.
394 Star Markets, Ltd. v. Texaco, Inc., 945 F. Supp. 1344 (D. Haw. 1996);

Midway Mfg. Co. v. Dirkschneider, 571 F. Supp. 282 (D. Neb. 1983).
395 Ivan’s Tire Service Stores, Inc. v. Goodyear Tire & Rubber Co., 517 P.2d

229 (Wash. App.), aff’d, 546 P.2d 109 (Wash. 1973).
396 Daisy Outdoor Advertising Co. v. Abbott, 473 S.E.2d 47 (S.C. 1996).
397 Huey T. Littleton Claims Service, Inc. v. McGuff, 497 So.2d 790 (La. Ct.

App. 1986).
398 Roustabouts, Inc. v. Hamer, 447 So.2d 543 (La. Ct. App. 1984).



er sewage system,399 and paying financial institutions a per-
centage of title companies fees to arrange for purchase of title
insurance and other services.400
The Supreme Judicial Court of Massachusetts has applied

the Cigarette Rule standard to determine whether conduct
constitutes “unfair competition.”401 A Louisiana appellate
court used a balancing test to determine whether the defen-
dant had engaged in unfair competition by using customer
lists of a former employer involved “a balancing between the
right of the employee to individual freedom on one hand and
the right of the employer to honest and fair competition and
to protection of business assets and property in the nature of
trade secrets on the other hand.402 The North Carolina Court
of Appeals has held that “unfair competition is that which a
court of equity would consider unfair.”403

IV. CHOOSING A STANDARD FOR DETERMINING UNFAIRNESS
Three questions have been raised concerning the implica-

tions of the current FTC standard for determining unfairness
for the interpretation of CUTPA: (1) whether Connecticut
should abandon the Cigarette Rule standard and apply the cur-
rent FTC standard for determining whether an act or practice
is unfair;404 (2) whether a determination of unfairness may be
based on finding only one of the three Cigarette Rule crite-
ria;405 and (3) whether a determination of unfairness may be
based on injury to a nonconsumer.406 Answering these ques-
tions requires the process of statutory interpretation, which
requires consideration of the language of the statute, the leg-

316 CONNECTICUT BAR JOURNAL [Vol. 80

399 Pinehurst, Inc. v. O’Leary Bros. Realty, Inc., 338 SE2d 918 (N.C. Ct. App.),
review denied, 347 S.E.2d 896 (N.C. 1986).

400 Fitzgerald v. Chicago Title & Trust Co., 361 N.E.2d 94 (Ill. App. Ct. 1977),
aff’d, 380 N.E.2d 790 (Ill. 1978) (citing Section 2(c) of the Clayton Act, 15 U.S.C. §
13(c)).

401 Datacomm Interface, Inc. v. Computerworld, Inc. 489 N.E.2d 185, 196
(Mass. 1986).

402 National Oil Service of Louisiana, Inc. v. Brown, 381 So.2d 1269, 1273 (La.
Ct. App. 1980). See also SDT Industries, Inc. v. Leeper, 793 So.2d 327, 333 (La.
Ct. App. 2001).

403 Pinehurst, Inc. v. O’Leary Bros. Realty, Inc., 338 S.E.2d 918, 923 (N.C. Ct.
App.) review denied, 347 S.E.2d 896 (N.C. 1986).

404 Sobel, supra note 11 at 111-12, 130-39.
405 Id. at 109-12, 130-35.



islative history and circumstances surrounding its enactment
of CUTPA, the legislative policy it was designed to implement
and the relationship of the statute to existing legislation and
common law principles governing the same subject matter.407

A. Should Connecticut Abandon the Cigarette Rule?
As discussed in Part III.A.1 Connecticut courts currently

apply the FTC’s Cigarette Rule for determining when an act
or practice is unfair in violation of Section 42-110b(a) of
CUTPA. As discussed in Part II.B.3 in 1980, the FTC issued
a somewhat different standard for determining unfairness
and, as discussed in Part II.B.4 in 1994, Congress further lim-
ited by statute the FTC’s jurisdiction as to the conduct it
could determine to be unfair. There are, thus, three standards
that the FTC has applied since it articulated the Cigarette
Rule in 1964. The question is whether Connecticut courts
should abandon the Cigarette Rule and apply the standard set
forth in the FTC’s 1980 Policy Statement or the standard set
forth in 15 U.S.C. § 45(n), enacted in 1994, which the
Commission is currently required to apply.
The statutory language of CUTPA does not provide a clear

answer. Section 42-110b(a) of the statute does not itself set
forth a standard to apply in order to determine whether an act
or practice is unfair. However, Section 42-110b(b) states: “It
is the intent of the legislature that in construing subsection (a)
of this section, the commissioner and the courts of this state
shall be guided by interpretations given by the Federal Trade
Commission Act and the federal courts to Section 5(a)(1) of
the Federal Trade Commission Act (15 U.S.C. § 45(a)(1)), as
from time to time amended.”408 It is clear that after 1980, the
FTC has followed the standard set forth in the Unfairness
Policy Statement and since 1994 has followed the standard set
forth in 15 U.S.C. § 45(n), both of which differ in important
respects from the Cigarette Rule.409 Applying the current FTC
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407 Izzo v. Meriden-Wallingford Hospital, 237 Conn. 259, 266, 676A.2d 857, 862
(1996). See also Johnson Electric Co. v. Salce ContractingAssociates, Inc., 72 Conn.
App. 342, 350, 305 A.2d 735, 740, cert. denied, 262 Conn. 922, 812 A.2d 864 (2002).

408 CONN. GEN. STAT. § 42-110b(b) (2006).
409 See supra Parts II.B.3, II.B.4.



standard would bring the interpretation of CUTPA into con-
formity with the current standard applied by the FTC and
would, to that extent, promote uniformity between Connecticut
and federal law. Additional reasons for adopting the standard
set forth in the Unfairness Policy Statement or that set forth in
15 U.S.C. § 45(n) include: (1) abiding by the statutory direc-
tion that interpretation of the sate act should be guided by fed-
eral interpretations of 15 U.S.C. § 45(a)(1)410 (2) subsequent to
the adoption of the Unfairness Policy Statement and 15 U.S.C.
§ 45(n) there has been and will be no further development of
the Cigarette Rule Standard by the FTC and the federal courts;
(3) there will be a growing body of FTC and federal court deci-
sions applying the standard set forth in 15 U.S.C. § 45(n) and
(4) narrowing the public policy criterion may be used and
abandoning reliance on the “immoral, unethical, oppressive, or
unscrupulous” criterion may increase certainty concerning
what conduct will be considered unfair.
There are reasons, however, why the Connecticut courts

may not regard post-1980 interpretations of unfairness by the
FTC and the federal courts as determinative. First, the 1976
amendment that added the “shall be guided by” language to
Section 42-110b(b) replaced a provision that mandated def-
erence to federal interpretations of the FTC Act.411 The leg-
islative history strongly suggest that the Connecticut legisla-
ture wished not to require the interpretation of what consti-
tute a violation of CUTPA to be determined by interpreta-
tions of the FTC Act.412

Second the reason for the provision in the original act
requiring that violations be those held to violate the FTC Act
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410 The Connecticut Supreme Court’s only partial adoption of the standard set
forth in the FTC’s Unfairness Policy Statement contrasts with its adoption of the
Commissions policy statement on deception. Caldor, Inc. v. Heslin, 215 Conn. 590,
597, 577 A.2d 1009, 1013 (1990) (quoting the standard as set forth in Figgie
International, Inc., 107 F.T.C. 313, 374 (1986)). The Commissions policy statement
on deception is set forth in a letter from the Commission to Hon. John D. Dingell,
Chairman of the House Committee on Energy and Commerce, dated October 14,
1993 (reproduced in LANGER, MORGAN & BELT, UNFAIR TRADE PRACTICES, supra
note 11, App. F).

411 See supra Part III.A.1, text accompanying notes 139-41.
412 Id.



was the absence of Connecticut precedents establishing that
would violate the act. Now, more than 30 years later, this is
no longer the case. In addition to the thousands of decisions
applying CUTPA, there is a substantial body of case law in
other states, most notably Massachusetts,413 interpreting
what constitutes unfair acts of practices.414 In contrast, there
are very few FTC and federal court decisions applying the
standard set forth in 15 U.S.C. § 45(n). Since enactment of
15 U.S.C. § 45(n) in 1994 restricting the FTC’s unfairness
jurisdiction, there have been no additional decisions inter-
preting the Commissions Unfairness Policy Statement. Only
five states have clearly adopted the standard set forth in the
FTC’s Unfairness Policy Statement or 15 U.S.C. § 45(n).415
Therefore, today, there is a much larger body of law, both
within Connecticut and without, applying the Cigarette Rule
than the standard set forth in the Unfairness Policy Statement
at 15 U.S.C. § 45(n).
Third, the legislative history of 15 U.S.C. § 45(n) makes

clear that Congress did not intend to affect the interpretation
of unfairness under state unfair trade practices acts.416 This
is reflected in part in the fact that Congress did not amend the
definition of “unfair acts or practices” in 15 U.S.C. § 5(a).
Rather, 15 U.S.C. § 45(n) restricts the FTC’s jurisdiction to
declare an act or practice unfair.417 Section 42-110b(b) of
CUTPA provides that the Commissioner of Consumer
Protection and the Connecticut courts be guided by interpre-
tations of 15 U.S.C. § 45(a)(1). Therefore, this section does
not apply to the jurisdictional limitation set forth in 15 U.S.C.
§ 45(n).
Fourth, as noted in Part III.A.1.c., applying the substantial
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413 See MICHAEL C. GILLERAN, THE LAW OF CHAPTER 93A: MASSACHUSETTS
CONSUMER AND BUSINESS PROTECTION ACT §§ 4.5 - 4.8 (1989 & Supp. 2005).
Massachusetts, like Connecticut, applies the Cigarette Rule standard to determina-
tions of unfairness. See supra Part III.B.1.

414 Fourteen of the 28 states that prohibit unfair acts or practices generally con-
tinue to apply the Cigarette Rule Standard. See supra Part III.B.1, text accompany-
ing notes 322-25.

415 See supra Part III.B.2.
416 See supra note 119.
417 See supra Part II.B.4.



injury criterion to all cases as required by the Unfairness
Policy Statement except where the public policy is “clearly
established” or all cases, as required by 15 U.S.C. § 45(n),
would make it more difficult to recover for a violation of
CUTPA than to recover for negligence because it places the
burden of proving that the injury could not be avoided or mit-
igated on the plaintiff and appears to apply even where the
defendant’s conduct is intentional.
Fifth, CUTPA was enacted in 1973, a time characterized

by the same increased concern for consumer protection that
led to the stepping-up of the FTC’s consumer protection
activities under its unfairness regulatory authority.418 In con-
trast to the successful efforts after 1980 to restrict the FTC’s
unfairness authority, during the 1980’s the Connecticut legis-
lature continued to remove barriers to a more expansive
application of CUTPA by expressly providing that it is
unnecessary to prove public interest or public injury.419
There is no indication that the political currents leading to the
formulation of the FTC’s Unfairness Policy Statement and
the enactment of 15 U.S.C. § 45(n) were of significance in
the Connecticut legislature.
Sixth, there is a significant question as to whether the

FTC’s Unfairness Policy Statement, however, useful in guid-
ing the enforcement activities of an administrative agency, is
an appropriate standard for establishing unlawfulness under a
state unfair trade practices act. As the Montana Supreme
Court observed, a jury charge setting forth elements similar
to those in 15 U.S.C. § 45(n) does not state “what exactly in
lay terms, constituted an unfair trade practice.”420 As
Professor Rice has observed, “the substantial-consumer-
injury criterion...is vulnerable to a...fundamental objection: it
provides no clue concerning the class or characteristics of the
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418 See supra text accompanying note 83 and note 84. Significantly, the Unfair-
ness Policy Statement and 15 U.S.C. § 45(n) were intended to restrict the
Commission’s use of its unfairness jurisdiction after this increase in activity. See
supra Part II.B.3.

419 See supra, text accompanying notes 288-90.
420 Harne v. Deadmond, 954 P.2d 732, 734 (Mont. 1998).



behavior that it purports to proscribe.”421 Rice noted that the
Unfairness Policy Statement “stripped the consumer unfair-
ness test of one of the two statements that gave the Cigarette
Rule test substantive content and any claim to characteriza-
tion as a legal standard.”422 It could be said that the standard
set forth in 15 U.S.C. § 45(n) stripped the consumer unfair-
ness test of the only other statement that gave the Cigarette
Rule test any substantive content. As Averitt concluded con-
cerning the substantial injury criterion:
The test is a sensible and important guide for the
Commission, but it is no more than that. It is a principle of
decision to help in the selection and resolution of cases, not
a rule of law upon which liability may be predicated in the
first place. Indeed, a close examination reveals at least five
reasons against the use of the balancing test in the latter role
and in favor of a more precise ascertainable legal standard.
The balancing test does not offer sufficient constraint, suffi-
cient predictability, sufficient justiciability, sufficient judi-
cial review, or sufficient justice.423
Averitt also observed, “if cases are decided by a weighing

of all relevant costs and benefits, companies seeking to com-
ply with the law will not have discrete legal principles to fol-
low. The resulting uncertainty would impose significant bur-
dens on honest businessmen.”424 Averitt also argued that the
balancing test will often cause more cases to be impractical
to adjudicate and “make judicial review very difficult” and
“does not promise sufficient fairness” because it fails to pro-
vide a normative element “such as fault on the part of the
seller or entitlement on the part of the consumer.”425
Seventh, the Connecticut Supreme Court adopted the

Cigarette Rule Standard in 1984 and has applied it consistent-
ly for more than 20 years. The legislature has not enacted leg-
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421 Rice, supra note 18 at 21. Professor Rice had noted that the first two Cigar-
ette Rule criteria, although criticized as being “so general that they fail to provide
useful guidance to primary behavior. They at least establish points of reference for
the identification of considerations relevant to judging the lawfulness of conduct
under section 5.” Id. at 21.

422 Id. at 51-52.
423 Averitt, Unfair Acts or Practices, supra note 18 at 248.
424 Id. at 249.
425 Id. at 249-50.



islation to declare a different standard, although Congress and
other state legislatures have done so.426 Legislature inaction
in the face of such pervasive interpretation “may be under-
stood as a validation of that interpretation.”427
The consequences of adopting the standard set forth in the

Unfairness Policy Statement or in 15 U.S.C. § 45(n), stripped
of any substantive content describing the acts or practices
deemed to violate the act, are far more serious when applied
to a state unfair trade practices act than when applied to FTC
decision-making. Unlike the FTC Act, many state acts,
including CUTPA, are privately enforceable and permit the
recovery of both actual and punitive damages.428 In contrast,
the FTC Act is enforceable in a administrative proceedings
and even the Commission argued in support of its Unfairness
Policy Statement that a finding that the act or practice is
unfair led to the imposition of more limited remedies.429 The
absence of substantive content also creates additional diffi-
culty when a private party asserting a claim under the act has
a right, as is true in Connecticut, to have the issue of unfair-
ness determined by a jury,430 which is precisely the problem
the Montana Supreme Court noted in Harne v. Deadmond.431
Adopting the standard set forth in either the Unfairness

Policy Statement or in 15 U.S.C. §45(n), would have three
significant potential implications. First, both of these stan-
dards appear to require a plaintiff to prove that the claimed
injury could not reasonably have been avoided or mitigat-
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426 See 15 U.S.C. § 45(n) (2006); IOWA CODE ANN. § 714.16(1)(n) (West 2006).
427 Commission on Human Rights and Opportunities v. Sullivan Associates,

250 Conn. 763, 783, 739 A.2d 238, 251 (1999); see also Labadie v. Norwalk
Rehabilitation Services, Inc., 274 Conn. 219, 235 n.11, 875 A.2d 485, 495 n.11
(2005). In contrast, the legislature acted promptly to overrule Ivey, Barnum &
O’Mara v. Indian Harbor Properties, Inc., 190 Conn. 528, 536-37, 461 A.2d 1369,
1373-74 (1983), which required proof that a CUTPA violation caused a public
injury; 1984 Conn. P.A. 468 §§ 2,4; and the holding in Associated Investment Co.
Ltd. Partnership v. Williams Associates IV, 230 Conn. 148, 155, 645 A.2d 505, 509
(1994), which held that there was no right to a jury trial in a private action under
CUTPA; 1995 Conn. Acts 95-123, § 1.

428 See CONN. GEN. STAT. § 42-110g(a) (2006).
429 See supra text accompanying note 102.
430 See CONN. GEN. STAT § 42-110g(g) (2006).
431 954 P.2d 732, 734 (Mont. 1998).



ed.432 This requirement would apply to all claimed violations
based on unfairness rather than, as is now the case, only to
violations based on negligent conduct.433 It could be argued
that this would conflict with the legislature’s expressed intent
that CUTPA “be remedial and be so construed.”434 Second, it
would probably eliminate violations based on conduct falling
only within the “penumbra” of some established concept of
unfairness435 or conduct which was only an incipient violation
of a standard of unfairness.436 Third, it may cast doubt on the
authority of the numerous decisions that have determined acts
or practices to be unfair without consideration of the substan-
tial injury criterion. Of course, just as the Connecticut
Supreme Court borrowed from the Unfairness Policy
Statement to elaborate the third Cigarette Rule criterion437
without adopting the Unfairness Policy Statement in whole, it
could borrow from that same policy statement to restrict vio-
lations of public policy that would establish a violation with-
out consideration of other criteria to those that were violations
of “clear and well-established” public policies438 or could
determine that the second Cigarette Rule criterion should not
provide an independent basis for finding a violation.439
Balancing the arguments for and against changing the

present Cigarette Rule standard, there seem to be strong argu-
ments against adopting the standard set forth in 15 U.S.C. §
45 (n). The Connecticut courts are not required by Section
42-110b(b) to do so. There is only a small body of federal
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432 See supra Part III.A.1.c., text accompanying notes 239-47.
433 See supra Part III.A.1.d, text accompanying notes 257-58; Part A.2, text

accompanying notes 267-72.
434 See CONN. GEN. STAT § 42-110b(d) (2006).
435 See supra Part II.B.2, text accompanying notes 72-81; Part III.A.1.a, text

accompanying notes 203-10.
436 See supra Part II.B.2, text accompanying notes 71-81.
437 See supra Part III.A.1.c., text accompanying notes 228-29.
438 See supra Part II.B.3, text accompanying note 96.
439 Cf. Scripps Clinic v. Superior Court, 134 Cal. Rptr. 2d 101, 116 (Cal. Ct.

App. 2003) (“[w]here a claim of an unfair act or practice is predicated on public pol-
icy . . . the public policy which is a predicate to the action must be ‘tethered’ to spe-
cific constitutional, statutory or regulatory provisions,” quoting Gregory v.
Albertson’s, Inc., 128 Cal. Rptr. 2d 389-94 (Cal. Ct. App. 2002) (internal quotation
marks omitted))



and state law applying that standard, the balancing test
required by the standard lacks substantive content that
informs those subject to the law and judges and juris decid-
ing whether the law has been violated what conduct consti-
tutes a violation. There is a somewhat stronger argument for
adopting the standard in the Unfairness Policy Statement
since the possibility that a violation can be based on a clear-
ly-established public policy provides at least some substan-
tive content. However, the Unfairness Policy Statement still
would allow a violation to be based on the balancing test of
the substantial injury criterions and, therefore subject to the
same weaknesses as that standard in 15 U.S.C. § 45 (n).
Modifying the Cigarette Rule standard by requiring that

the public policy criterion could be satisfied only by a clear-
ly-established public policy would increase certainty as to the
conduct prohibited by the act and would remove the substan-
tial uncertainty created by the prospect of a jury decide
whether conduct claimed to be unfair was within “the penum-
bra of some common law, statutory, or other established con-
cept of unfairness,” even though not actually in violation of
such a common law or statutory duty or of some other “estab-
lished concept of unfairness.” Modifying the Cigarette Rule
by abandoning the criterion that a violation may be estab-
lished by proving immoral, unethical, oppressive or unscrupu-
lous conduct, as indicated by the Unfairness Policy Statement,
is more problematic. The legislative history and early deci-
sion under the FTCAct seems clearly to indicate that one pur-
pose of the act was to prohibit breaches of business ethics.440
It cannot be denied that the criterion is very vague and a legal
standard based on a finding that conduct was “immoral” cre-
ates significant potential problems. However, the FTC’s rea-
sons for abandoning that criteria are not strong.441
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440 See supra Part II.A., text accompanying notes 26-35. See also Unfairness
Policy Statement at 12.

441 The Unfairness Policy Statement indicates that this criterion was “largely
duplicative” because “[c]onduct that is truly unethical or unscrupulous will almost
always injure consumers or violate public policy as well.” Id. at 12.



B. Should a Finding of Unfairness Be Based on Only One
Cigarette Rule Criterion?
Although Connecticut authority has been criticized for

allowing a finding of unfairness to be based on only one
Cigarette Rule criterion,442 it is clear that the FTC has con-
sistently permitted a finding of unfairness to be based on a
single criterion. What has changed over time is upon what
criterion a finding of unfairness may be based. Under the
Cigarette Rule, it appears that a finding of unfairness could
be based on any of the three Cigarette Rule criteria.443 Under
the Unfairness Policy Statement, a finding of unfairness
could be based upon either a clearly-established public poli-
cy or a substantial consumer injury.444 Under the standard set
forth in 15 U.S.C. § 45(n), a finding of unfairness can and
must be based on the third Cigarette Rule criterion. Thus, the
question is not whether a violation can be based on a single
Cigarette Rule criterion.445 Rather, the question is what cri-
terion must be established in order to support a finding of
unfairness. This, in turn, depends upon which standard is
applied to determine unfairness.
For the reasons discussed above in connection with adopt-

ing the Unfairness Policy Statement standard or that set forth
in 15 U.S.C. § 45(n), basing a violation on only the third, or
substantial injury, criterion, is troublesome for a number of
reasons. Basing a violation only on a clearly-established
public policy as a possibility recognized in the Unfairness
Policy Statement,446 would present far fewer problems. A
more serious question is whether the third criterion should
apply to all cases other than, possibly, those involving a vio-
lation of a clear and well-established public policy. There are
significant policy arguments for and against imposing such a
requirement, but this approach, which is the one adopted in

2006] THE STANDARD FOR DETERMINING “UNFAIR ACTS OR PRACTICES” 325

442 See Sobel, supra note 11 at 130-35.
443 See supra Part II.B.2, text accompanying notes 61-73. As indicated in the

text accompanying supra notes 59-65, however, this is not entirely clear.
444 See supra Part II.B.3, text accompanying notes 89-97.
445 See supra Part II.B.4.
446 Unfairness Policy Statement at 10-11.



the Missouri regulation defining “unfair practice,”447 and
suggested in Glazer v. Dress Barn, Inc.,448 perhaps best
accommodates the various policy concerns by preserving the
normative elements of the first two Cigarette Rule criteria
while incorporating the policy consideration that led the FTC
to declare that the third Cigarette Rule criterion was the most
important of the Cigarette Rule criteria and Congress to enact
15 U.S.C. § 45(n).
C. Should a Finding of Unfairness be Based on Injury to a

Nonconsumer?
As discussed in Part III.A.4, Connecticut courts currently

allow a finding of unfair acts or practices to be based on
injury to a nonconsumer, although most cases have only
addressed the issue of whether a nonconsumer has standing
to assert a claim for unfair acts or practices rather than
whether the prohibition of unfair acts or practices relates only
to consumer injuries.
As with the general standard for determining unfairness,

the express language of CUTPA does not explicitly answer
the question of whether unfairness may be established based
on injury to a nonconsumer. The legislative directive that the
Commissioner for Consumer Protection and the courts
should be guided by interpretations given to section 5(a)(1)
of the FTC Act449 supports a conclusion that the prohibition
of unfair acts or practices relates only to injuries caused to
consumers. Prior to 1938, the federal act prohibited only
unfair competition. The purpose of the Wheeler-Lea Act in
1938,450 which added the prohibition of unfair or deceptive
acts or practices to section 5(a)(1) of the FTC Act was to
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447 MO. CODE STATE REGS. tit. 15, § 60-8.020(1) (2006) provides:
(1) An unfair practice is any practice which—
(A) Either—
1. Offends any public policy as it has been established by the
Constitution, statutes or common law of this state, or by the Federal
Trade Commission, or its interpretive decisions; or

2. Is unethical, oppressive or unscrupulous; and
(B) Presents a risk of, or causes, substantial injury to consumers.

448 275 Conn. 33, 83 n.35, 873 A.2d 929, 960 n.35 (2005).
449 15 U.S.C. § 45 (a)(1) (2006).
450 Ch. 49, 52 Stat. 111 (1938) (codified at 15 U.S.C. § 45 (a)(1).



relieve the Commission from the requirement that it prove
injury to competitors in order to establish a violation451 and
particularly to “afford a protection to consumers of the coun-
try that they have not heretofore enjoyed.”452 In addition, the
FTC’s Unfairness Policy Statement, was said by the
Commission to “delineate [ ] the Commission’s views of the
boundaries of its consumer unfairness jurisdiction.”453 and
declared that “[u]njustified consumer injury is the primary
focus of the FTC Act....”454 In Ethyl Corp.455 the FTC held
that, in the absence of evidence of an effect on consumers,
the record did not support a finding that the respondent had
engaged in unfair acts or practices. The 1994 amendment
limiting the FTC’s jurisdiction to determine acts or practices
unfair provided that “[t]he Commission shall have no author-
ity...to declare unlawful an act or practice on the grounds that
such an act or practice is unfair unless the act or practice is
likely to cause substantial injury to consumers....”456 Thus, it
appears clear that the Commission will determine an act or
practice to be unfair only if it causes injury to consumers.
The question is whether CUTPA should be so limited.

Although addressing only the issue of nonconsumer stand-
ing, some of the arguments supporting applying the prohibi-
tion of unfair acts or practices to nonconsumers were mar-
shaled in Larsen Chelsey Realty Co. v. Larsen,457 where the
court noted that the private remedy provision in CUTPA pro-
vided a remedy to “[a]ny person who suffers any ascertaina-
ble loss...,”458 that the legislature, had it intended to limit pri-
vate remedies to consumers could easily have done so,459 and
the legislative history of the act which indicated that it was
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451 Averitt, Unfair Acts or Practices, supra note 18 at 234.
452 83 CONG. REC. 392 (1938) (remarks of Senator Burton K. Wheeler).
453 Unfairness Policy Statement at 2.
454 Id. at 5.
455 101 F.T.C. 425 (1983), rev’d on other grounds sub nom. E.I. DuPont

deNemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984).
456 Pub. L. 103-312 § 9 (1994), codified at 15 U.S.C. § 45(n) (2006).
457 232 Conn. 480, 656 A.2d 1009 (1995).
458 Id. at 497, 656 A.2d at 1020. CONN. GEN. STAT. § 42-110a(3) (2006) defines

person to mean “a natural person, corporation, limited liability company, trust, part-
nership, incorporated or unincorporated association and any other legal entity.”

459 232 Conn. at 497, 656 A.2d at 1020.



“designed to prove protection to a much broader class” than
consumers.460 The court also cited federal court decisions in
which the FTC Act was applied to situations not involving
consumers.461
Some of these arguments are, however, more persuasive

than others. The provision giving private remedies to “[a]ny
person” certainly suggests that the act was intended to bene-
fit nonconsumers as well as consumers. The court in Larsen
is surely correct that the legislature could easily have limited
private remedies to consumers as some states have done.462
The statutes of some states expressly prohibit only unfair acts
or practices in consumer transactions.463 The court was also
correct that the legislative history of CUTPA indicates that it
was intended to provide protection to nonconsumers.
However, the legislative history only refers to the protection
of competitors464 and is not specific as to whether that pro-
tection was to be afforded by the prohibition of unfair acts or
practices, or by the prohibition of unfair competition, or
both.465 The federal decisions cited by the court all involved
violations based on the FTC Act prohibition of unfair com-
petition rather than its prohibition of unfair acts or prac-
tices.466 In addition, the Connecticut Supreme Court has
applied the prohibition of unfair acts or practices to conduct
causing nonconsumer injury for more than 20 years and the
legislature has taken no action to amend the act to narrow the
scope of that prohibition to consumer injury. As noted in
connection with the lack of legislative action to change the
Cigarette Rule standard applied by the court over a similar
period of time, legislative nonaction may be understood as a
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460 Id.
461 Id. at 498, 656 A.2d at 1020.
462 See supra text accompanying note 302.
463 See supra note 355.
464 See supra note 283. The legislature also directed that CUTPA be construed

as a remedial act. CONN. GEN. STAT. § 42-110b(d) (2006). This, however, is of only
limited assistance in resolving this issue, since such a directive means that the statute
should be “liberally construed in favor of those whom the legislature intended to
benefit.” Hinchliffe v. American Motors Corp., 184 Conn. 607, 615 n.4, 440 A.2d
810, 814 n.4 (1981). This, of course, begs the question as to whom the legislature
intended CUTPA to benefit.

465 See supra note 283.
466 See supra note 305.



validation of the court’s interpretation of a statute.467
The consequence of a holding that the prohibition of

unfair acts or practices applies only to conduct that injures
consumers, may, however, be limited. As discussed in Part
II.A, the FTC has applied its prohibition of unfair competi-
tion to conduct far beyond restraints of trade. In formulating
the Cigarette Rule, the Commission drew on many decisions
involving unfair competition,468 indicating that conduct caus-
ing competitive injury that does not involve a restraint of
trade may be prohibited if the elements of the Cigarette Rule
are established. In addition, Connecticut and the courts of
other states have applied the Cigarette Rule standard to con-
duct involving unfair competition.469 Thus, for many cases,
if “consumer” is considered to include commercial purchas-
es of goods or services, the only significance of limiting the
prohibition of unfair acts or practices to those that cause con-
sumer injury may be that the action must be cast as unfair
competition rather than unfair acts or practices. For unfair
conduct that causes neither injury to a competitor nor injury
to a consumer, such as actions by sellers against customers or
actions between two commercial entities arising out of a
business transaction, it might be reasonable, given the leg-
islative history of CUTPA, the broad grant of standing to
bring private actions, and the legislative directive that the
statute be construed as remedial, to include this category of
unfair conduct within the scope of the statutory prohibition.

V. CONCLUSION
Resolution of the questions concerning whether the

Connecticut courts should abandon the Cigarette Rule stan-
dard, modify that standard or apply the current FTC standard
for determining whether an act or practice is unfair funda-
mentally involves weighing the strength of the legislative
directive to be guided by federal precedent interpreting the
FTC Act against other considerations which indicate that the
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467 See supra note 427.
468 See supra Part II.B.1, text accompanying notes 45-46.
469 See supra Part III.A.5.



Cigarette Rule or some modification of it may be more
appropriate for application to a state statute that places pri-
mary reliance on private litigation for its enforcement. The
same weighing must be done to answer the questions of
whether injury to a nonconsumer may violate CUTPA’s pro-
hibition of unfair acts or practices or whether unfairness that
injures a nonconsumer may be redressed only if it involved
unfair competition. However these issues are ultimately
resolved, the resolution of each requires a more thorough
analysis than merely looking to federal precedent interpreting
the FTC Act.
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Timely updates
Fully searchable
Sophisticated, yet easy to use
Available through www.ctbar.org
No monthly or hourly fees
Unlimited access (24/7/365)
Also available in CD-ROM format

CBA membership—
Always valuable, now priceless

C B A  L E G A L  R E S O U R C E S

Casemaker ®

    Connecticut
Bar Association

A comprehensive online legal
research library exclusively for
CBA members

Visit www.ctbar.org 
or call (860)223-4400 
for more information
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LEADING ARTICLES

Legal and Tax Status of PersonsFrank S. Berall
in Connecticut Civil Unions and
other Unmarried Cohabitants

Index James Streeto

VOLUME 78 NO. 4
ISSN: 0010-6070
USPS: 129-060

30 Bank Street
PO Box 350
New Britain, CT 06050-0350
Visit www.ctbar.org
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