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ADVOCATING FOR CONNECTICUT’S CHILDREN
DURING THEIR PARENTS’ DIVORCES AND CUSTODY

DISPUTES AFTER CARRUBBA V. MOSKOWITZ:
THE PAST, THE PRESENT AND THE FUTURE
STATE OF THE LAW FOR ATTORNEYS FOR

MINOR CHILDREN AND GUARDIANS AD LITEM

BY CAROLYN WILKES KAAS* AND SHARON WICKS DORNFELD**

Few areas of law are as muddled and unsettled, for both
lawyers and judges, as the law relating to the representation
of children in custody cases. As we set forth below, there are
only a few vaguely worded statutes and just a handful of
cases – which, of course, can only address the precise ques-
tion before the court – from which to derive guidance on the
roles and expectations of advocates for children. Our state
has not adopted a comprehensive set of standards for either
attorneys for minor children (“AMCs”) or for guardians ad
litem (“GALs”). Some of the guideposts that do exist seem to
point in different directions. Reasonable minds differ, as
well, on the interpretation of those laws and cases. Finally,
practitioners and judges have a range of personal philoso-
phies regarding the approach that best protects children
caught in the web of their parents’ disputes.

The practice of appointing child advocates, and the choice
of model of advocacy to employ, have tended to vary from
judge to judge and from lawyer to lawyer. In our view, the
lack of consistency in practice negatively affects the quality
of advocacy and the uniformity and predictability of the man-
ner in which the child’s needs are promoted. These problems
can erode the extent to which lawyers, judges and parents
work together effectively to assure that the end result in each
case is truly in the best interests of the child.

Between us, we have more than forty years of experience
representing children in family law cases. We have endeav-
ored in this article to trace the history and derivation of the
current state of child representation law in Connecticut. We

* Associate Professor of Law, Quinnipiac University School of Law.
** Of the Danbury Bar.
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examine the last three decades of statutory and case law, and
describe the efforts of various committees that have tried to
draft a comprehensive set of guidelines. Then we review in
detail the Connecticut Supreme Court’s most recent pro-
nouncement on the topic, its 2005 decision in Carrubba v.
Moskowitz.1 Next, we make educated “best guesses” about
what these cases and statutes mean for judges, GALs, and
AMCs, and what questions remain unresolved, even after the
Carrubba case. Finally, we suggest a better way to assure
that counsel can serve the needs of the children they are
appointed to represent.

I. HISTORICAL PERSPECTIVE

The concept of appointing an attorney to protect a child’s
interests in a dispute between his or her parents is of fairly
recent vintage. Indeed, even the concept that the child has
legal interests separate from those of his or her parents is rel-
atively new. The historical progression of children’s “rights”
can be traced from the early 19th century when children and
their earnings were still considered the property of their
fathers exclusively, through more balanced rights for their
mothers, a willingness by the state to intervene to protect
children from abuse by their parents,2 and the rise of the
parens patriae doctrine.

Until the Supreme Court decided In re Gault3 in 1967,
children were not considered “persons” under the 14th
Amendment to the United States Constitution for any pur-
pose. That case held, for the first time, that children were
entitled to certain constitutional protections, including the
appointment of an attorney in juvenile delinquency proceed-
ings exposing them to incarceration. Following Gault, courts
gradually began to appoint attorneys for children in other
types of proceedings affecting child custody as well.

A. Connecticut History

In Connecticut, all proceedings involving children’s cus-
tody were originally the exclusive provinces of the Probate

1 Carrubba v. Moskowitz, 274 Conn. 533, 877 A.2d 773 (2005).
2 DONALD T. KRAMER, 1 LEGAL RIGHTS OF CHILDREN § 1.02 (1994).
3 In re Gault, 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967).
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Court. “In Connecticut since the earliest colonial days, ‘a
benign yet arbitrary ‘power, which every sovereignty exer-
cises, to take care of the persons and estates of infants,’ has
been conferred by statute upon Courts of Probate. Olmstead
v. Olmstead, 38 Conn. 309, 319.” Indeed, that grant of
authority was long regarded as exclusive.4

By statute, however, much of the Probate Court’s exclu-
sive authority and jurisdiction over matters involving chil-
dren has gradually been transferred to the Superior Court.
Parent vs. parent disputes involving their children’s custody
are brought to the Superior Court pursuant to General
Statutes sections 46b-56 and 46b-61.5 Although also consid-
ered “family relations matters” pursuant to General Statutes
section 46b-1, child protection actions initiated by the state
are heard in the juvenile session of the Superior Court as pro-
vided in section 46b-121. Additionally, common-law habeas
corpus proceedings in the Superior Court have long been
employed as a method of removing a child from one in
wrongful possession into the hands of the person legally enti-
tled to his custody.6

The Probate Court retains jurisdiction to hear matters
involving guardianship, termination of parental rights and
adoption as provided in sections 45a-603 et seq. and 45a-706
et seq., respectively.

B. Statutory Right to Representation for a Child

Separate sets of statutes confer on children differing rights
of representation depending upon the nature of the proceed-

4 Dunham v. Dunham, 97 Conn. 440, 442, 117 A. 504, 505 (1922), rev’d on
other grounds, 131 Conn. 385, 40 A.2d 754 (1944); Pfeiffer v. Pfeiffer, 99 Conn.
154, 157, 121 A. 174, 175 (1923).

5 Parent vs. parent disputes may be incident to a dissolution action between the
parents (CONN. GEN. STAT. § 46b-56) or may be a separate custody proceeding
between never-married parents (CONN. GEN. STAT. § 46b-61). Third-party (involving
a non-parent) custody and visitation disputes only rarely may be heard by the
Superior Court, usually when the non-parent is permitted to intervene in a pending
action between the two parents. CONN. GEN. STAT. § 46b-57 provides for such inter-
vention; CONN. GEN. STAT. § 46b-56b creates a presumption in favor of the parent.
Interstate actions involving custody and visitation brought under Chapter 815o of
the General Statutes (The Uniform Child Custody Jurisdiction and Enforcement
Act), CONN. GEN. STAT. § 46b-115, et seq., are also heard by the Superior Court.

6 Dunham, supra note 4 at 505.
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ing and the court in which it is brought. Some statutes refer
to “attorneys” or “counsel,” while others authorize appoint-
ment of guardians ad litem. No statute spells out in any detail
what the rights and responsibilities are of lawyers serving in
any of the roles.

In probate proceedings affecting the guardianship of a
child or the termination of the parental rights of the parents,
General Statutes sections 45a-620 and 45a-717, respectively,
provide that the court “may” appoint “counsel” for the child
“to speak on behalf of the best interests” of the minor. In child
custody cases between parents in the Superior Court, General
Statutes section 46b-54 provides for the appointment of
“counsel” for children. We address this statute in detail below.
Children who are the subjects of neglect and abuse actions in
the juvenile session of the Superior Court are entitled to the
appointment of an attorney and/or guardian ad litem7 pursuant
to General Statutes sections 46b-129a and 46b-136.8

Section 45a-132 of the Connecticut General Statutes pro-
vides that “[i]n any proceeding before a court of probate or
Superior Court including the Family Support Magistrate
Division, whether acting upon an appeal from probate or oth-
erwise,” the court may appoint a guardian ad litem for
“minors and incompetent, undetermined and unborn persons.”
Connecticut Practice Book section 25-62 effectuates the statu-
tory right to a guardian ad litem in family relations matters,
as it permits the discretionary appointment of a guardian ad
litem “for a minor involved in any family matter.”9

7 One person is expected to fulfill both roles simultaneously unless there is a
conflict between the roles. It follows that the advocate fulfilling both roles must be
an attorney. If the court splits the roles and appoints two advocates, the first advo-
cate must remain in the capacity of AMC (because she would possess confidential
information) and the court would appoint a separate guardian ad litem, who need not
be an attorney.

8 Only in child protection matters must the court appoint counsel. Since 1974,
the appointment of a guardian ad litem for children who are the subjects of neglect
and abuse judicial proceedings has been mandatory. See CHILD ABUSE PREVENTION
AND TREATMENT ACT, 42 U.S.C. § 5103(b)(2)(G) (1976), now codified as 42 U.S.C.
§ 5106(b)(1)(B)(xiii).

9 The Practice Book section includes a presumption that a family relations
counselor will be appointed as GAL unless the court orders that another person, not
required to be an attorney, be appointed. In practice, courts rarely, if ever, appoint a
family relations counselor as GAL.
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In each of these courts, the role of the child’s representative
– and the status of the child in the proceeding – varies. This
article focuses primarily on the roles of the AMC and GAL in
family matters involving child custody and visitation incident to
dissolution or between unmarried parents in the Superior Court.

C. Statutory Evolution

In Connecticut, the earliest statutory effort to provide
some sort of separate counsel for children in custody and vis-
itation matters appeared in 1971, when the legislature passed
a provision for the appointment of counsel for children in
actions for divorce and separation “if it appears that the rights
of any child born since the date of the marriage are not being
adequately protected by either the plaintiff or defendant.”10

That statute appeared to receive little notice, and there are no
reported cases referencing the appointment of counsel for
children under its authority.

Prior to 1973, dissolution of marriage in Connecticut
required a finding of fault. That year, a major revision of the
statutes provided for dissolution on the ground of irretriev-
able breakdown, the so-called “No Fault Divorce” law.11

Among other points, the act incorporated the 1971 language
providing for discretionary appointment of counsel for chil-
dren, added language permitting either party or a child “of
sufficient age and capable of making an intelligent request”
to ask for appointment of counsel for the child, and tacked on
a new provision that apparently was and remains unique
among these types of statutes in the various states.12 The new
provision allowed counsel to be heard on all matters pertain-
ing to the child’s interests “so long as the court deems such
representation to be in the best interests of the child.”13

Under the 1973 act, appointment of counsel for a child in
contested matters was discretionary, but the appointment of a
child’s attorney was mandated any time the parents submit-

10 P.A. 71-712, later codified as CONN. GEN. STAT. § 46-26b (b).
11 P.A. 73-373.
12 ANN M. HARALAMBIE, THE CHILD’S ATTORNEY, A GUIDE TO REPRESENTING

CHILDREN IN CUSTODY, ADOPTION AND PROTECTION CASES 22 n.73. (1993).
13 P.A. 73-373 § 16, later codified as CONN. GEN. STAT. § 46-43.
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ted an agreement with respect to the children.14

In 1974, in the face of near-universal criticism of the
mandatory appointment language in uncontested matters,15
the legislature removed it. In addition, the legislature added
what was evidently intended to be a limit on the court’s dis-
cretion to appoint counsel for children by requiring that the
court first deem the appointment to be in the child or chil-
dren’s best interests.16

The language of the appointment statute remains essen-
tially unchanged today, codified as General Statutes section
46b-54.17 The meaning of the language, however, has
remained something of an open question for more than 30
years. The definition of the role of the child’s representative
and the scope of the representative’s duties have unfortunate-
ly provided numerous opportunities for parents involved in
custody conflicts to further the debate through the courts.
The courts have struggled to clarify the roles of both AMCs
and GALs, as the cases have presented the opportunities.

D. Pre-Carrubba Case Law

1. Appointment of an AMC

As the societal view of children’s “rights” has evolved, so

14 P.A. 73-373 §16.
15 See, Samuel V. Schoonmaker, III and Arthur E. Balbirer, Survey of 1974 De-

velopments in Connecticut Family Law, 49 CONN. B. J. 1, 15 (1975), describing the
efforts of parties and courts to circumvent the mandatory appointment requirement.

16 P.A. 74-169 § 9.
17 Sec. 46b-54. (Formerly Sec. 46-43). Counsel for minor children. Duties.

(a) The court may appoint counsel for any minor child or children of either or
both parties at any time after the return day of a complaint under section 46b-
45, if the court deems it to be in the best interests of the child or children. The
court may appoint counsel on its own motion, or at the request of either of the
parties or of the legal guardian of any child or at the request of any child who
is of sufficient age and capable of making an intelligent request.

(b) Counsel for the child or children may also be appointed on the motion of
the court or on the request of any person enumerated in subsection (a) of this
section in any case before the court when the court finds that the custody,
care, education, visitation or support of a minor child is in actual controver-
sy, provided the court may make any order regarding a matter in controver-
sy prior to the appointment of counsel where it finds immediate action nec-
essary in the best interests of any child.

(c) Counsel for the child or children shall be heard on all matters pertaining
to the interests of any child, including the custody, care, support, education
and visitation of the child, so long as the court deems such representation to
be in the best interests of the child.
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can an evolution be traced through the cases discussing the
role of the child’s legal representative in custody cases.

The first reported decision of the appointment of an AMC
following the passage of P.A. 73-373 section 16 is Skubas v.
Skubas.18 Judge Berdon, considering a motion to modify
custody, determined in mid-hearing that “the court is con-
cerned that the child’s interest is not properly being protect-
ed”19 and appointed an AMC sua sponte.

The Connecticut Supreme Court did not address the
appointment of counsel for children until 1978 in Kearney v.
State,20 a habeas corpus proceeding brought by foster parents
seeking custody. The Supreme Court found no abuse of dis-
cretion in the trial court’s refusal to appoint counsel, but stat-
ed “[i]t may be inferred that appointment of an attorney for
the child was dispensed with in the interest of speed and effi-
ciency.... In a situation such as this, a short delay for the pur-
pose of appointing an attorney is preferable to allowing the
child to go unrepresented, and an attorney should be appoint-
ed as a matter of course.”21

The appointment of AMCs became more common,
although the matter still remained entirely discretionary with
the trial court.22 Stronger language began to appear in the
cases suggesting that the appointment of an AMC in contest-
ed custody cases, although remaining discretionary, is highly
preferable,23 and, indeed, is called the “better course”24 even
when neither party requests such an appointment.

Despite repeated expressions of preference for the appoint-
ment of an AMC, and even direct criticism of failure to
appoint a representative for the child,25 neither the Appellate

18 Skubas v. Skubas, 31 Conn. Supp. 340, 330 A.2d 105 (Super. Ct. 1974).
19 Id. at 341.
20 Kearney v. State, 174 Conn. 244, 386 A.2d 223 (1978).
21 Id. at 251.
22 Ridgeway v. Ridgeway, 180 Conn. 533, 540, 429 A.2d 801, 806 (1980).
23 Presutti v. Presutti, 181 Conn. 622, 637, fn.11, 436 A.2d 299 (1980).
24 “For the future, we suggest that, in the absence of ‘strong countervailing con-

siderations such as physical urgency or financial stringency,’ the better course is to
appoint independent counsel whenever the issue of child custody is seriously con-
tested.” Yontef v. Yontef, 185 Conn. 275, 284, 440 A.2d 899, 904 (1981).

25 In Gennarini v. Gennarini, 2 Conn. App. 132, 477 A.2d 674 (1984), the
Appellate Court criticized the trial court for failing to appoint an AMC in “this pro
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nor Supreme Courts held a trial court’s failure to appoint an
AMC or GAL to be an abuse of discretion or grounds to over-
turn a decision26 until 1990 and the case of G.S. v. T.S.27 In
that case, the trial court entered a post-judgment ex parte
order transferring custody to the mother, who had alleged sex-
ual abuse of the child by the father’s cousin. The father made
a pre-trial motion to appoint an AMC, on which the court
never acted. After trial, the court awarded custody to the
mother, and the father appealed. The Appellate Court
reversed the trial court’s custody award, remanding the case
for a new hearing. It did so solely on the grounds that the fail-
ure to appoint anAMC, even though not raised on appeal, was
plain error. “We do not reach the plaintiff’s specific claims
because we find that the trial court abused its discretion in
failing to appoint an attorney for the minor children.”28 The
severe facts of the case undoubtedly played a role in the
court’s decision. “In this case, where custody is hotly contest-
ed, where, prior to trial, the court is made aware of allegations
of child abuse and sexual molestation, and where those alle-
gations become abundantly clear during the first day of testi-
mony, it is an abuse of discretion not to appoint counsel for
the minor children.”29 It is not clear whether the federal man-
date to appoint a representative for a child alleged to be neg-
lected or abused30 was a factor in this opinion; it remains the
only reported case in which failure to appoint an AMC or
GAL for a child was found to be an abuse of discretion.

2. Function and Role of the AMC

By 1982, the cases began to be concerned less with
whether to appoint an AMC, and more with the AMC’s per-
formance. In Schaffer v. Schaffer,31 the husband in a disso-

25 (cont.) tracted and bitterly contested visitation dispute,” saying “[o]ur
Supreme Court has recently and repeatedly emphasized that such an appointment
under these circumstances is the better practice.... Such an appointment should have
been made here....” Id. at 134, fn. 3.

26 Nye v. Marcus, 198 Conn. 138, 502 A.2d 869 (1985); Pisch v. Pisch, 7 Conn
App. 720, 510 A.2d 455 (1986); Cotton v. Cotton, 11 Conn. App. 189, 526 A.2d 547
(1987).

27 G.S. v. T.S., 23 Conn. App. 509, 582 A.2d 467 (1990).
28 Id. at 510.
29 Id. at 516.
30 See CHILD ABUSE PREVENTION AND TREATMENT ACT, supra note 8.
31 Schaffer v. Schaffer, 187 Conn. 224, 445 A.2d 589 (1982).
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lution action appealed from a finding of his paternity and the
child support orders. On appeal, he challenged the actions of
the AMC, claiming that the AMC failed to represent the
child’s best interests because the AMC opposed the hus-
band’s attempts to prove he was not the father, and hence did
not assist in determining the identity of the child’s actual
father. The Supreme Court found that:
[w]e cannot say that the actions of the child’s counsel
amounted to an ineffective representation of the child’s inter-
ests. The purpose of appointing counsel for a minor child in
a dissolution action is to ensure independent representation of
the child’s interest and such representation must be entrusted
to the professional judgment of appointed counsel within the
usual constraints applicable to such representation.32

As the appointment of AMCs became less controversial,
the definition – or lack of definition – of their duties created
other problems. No standardized set of expectations existed,
and there was a great variance in the practice of individual
judges and lawyers. Slowly, the courts began to define the
parameters of the role, case-by-case. For example, some
judges and lawyers took a broad approach, expecting that the
AMC would act in a quasi-judicial capacity. Such was the
case in Weinstein v. Weinstein,33 in which the trial court, not-
ing with approval that the AMC “had, in effect, served as
‘guardian ad litem for the minor children’,”34 entered orders
to take effect post-judgment that the AMC would be consult-
ed by the parents if they could not agree on certain issues,
and any expenditures she approved would be split equally by
the parties. The trial court also ordered that the AMC would
decide on which weeknight the mother would exercise her
visitation with the children. On appeal, the Appellate Court
found that the trial court exceeded its jurisdiction in that it
improperly “delegated its judicial function to counsel for the
minor children,” saying that “[a]ccording to § 46b-54(c), the
role of counsel is to advocate, not adjudicate.”35

Weinstein is the first reported case to offer any guidance

32 The court also noted, with disapproval, the failure of the AMC to appear for
argument. Id. at 224, fn. 1.

33 Weinstein v. Weinstein, 18 Conn. App. 622, 561 A.2d 443 (1989).
34 Id. at 626.
35 Id. at 628.
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on the role of an AMC.36 The following year, the Supreme
Court expanded the guidance with language in G.S. v. T.S.37

The G.S. court, considering an appeal from a change of cus-
tody in a case with allegations of child sexual abuse, was
clearly concerned that the trial court might not have enough
information on which to base an award of custody without
the assistance of anAMC, and discussed what anAMC might
have done if appointed: request a family relations study, trig-
ger a hearing on the ex parte order, point out that the child
was competent to testify, and argue against the father’s waiv-
er of the child’s privilege with her sexual abuse counselor.38

The language clearly assumes that the attorney will play an
active role in the litigation, independent of the parents’ objec-
tives; it also orients the AMC toward the protection of the
children’s interests rather than merely the promotion of the
children’s expressed wishes.
Both the plaintiff and the defendant had the benefit of counsel
whose advocacy obligations were to their clients. Those obli-
gations do not require that the parents’ counsel act in the best
interest of the children....It is clear that both [children] needed
and were entitled to counsel to advocate their best interests.39

36 At least one unreported Superior Court case had earlier considered the role
of the Attorney for the Minor Child. In Cassano v. Cassano, Super. Ct. Docket No.
20 08 28, (J.D. of Fairfield at Bridgeport, December 12, 1986), the attorney for the
plaintiff moved that the attorney for the children be recused “on the ground that she
is refusing to represent what the children want and instead intends to argue or has
argued against their preference.” The court noted that the AMC was instructed to
“represent the best interests of the children” at the time of her appointment and that
the “role of an attorney in that capacity differs from the role of an attorney for
adults.” In addition to presenting the children’s expressed preference, the court
established expectations that theAMC determine what the reasons for the preference
are and present them to the court. The court cited the work of JOSEPH GOLDSTEIN,
ANNA FREUD, ALBERT J. SOLNIT, SONJA GOLDSTEIN, IN THE BEST INTERESTS OF THE
CHILD 32-33 (1986), and New Hampshire law regarding the roles of counsel and a
guardian ad litem for a juvenile. That language suggested that the attorney for the
minor child should carry out the wishes of a “mature” child unless the AMC believes
the child is immature or unable to act in his or her best interests. In that case, the
AMC should ask for the appointment of a GAL. “It is therefore apparent that there
is a distinction between the role of counsel for the child and the guardian ad litem.
It is the latter who acts as a protector of the best interest of the child. The former,
however, must defend the child’s legal interests as he or she would an adult given
caveats with respect to the determination of those interests as set forth in the books
cited above by Goldstein, Freud and Solnit.” Memorandum of Decision Re: Motion
to Recuse, page 6.

37 G.S. v. T.S., supra note 27.
38 Id. at 516-517.
39 Id. at 518.
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In contrast to the Appellate Court’s broad view of the
AMC’s role in G.S., the Supreme Court in Knock v. Knock 40

affirmed a trial court’s narrower interpretation of the AMC’s
function. In that case, the father appealed from an award of
custody to the mother following trial and the AMC filed a
separate appeal claiming, among other things, that the trial
court “exhibited bias against the minor child’s appointed
counsel” and “limited the role of counsel for the minor
child.”41 The AMC had been admonished by the trial court
for making evidentiary objections and accused of improperly
“prejudging” the case. The Court upheld the trial court’s rul-
ing,42 but went on to acknowledge the uncertainty surround-
ing the AMC role. After discussing the language of General
Statutes section 46b-54(c) and portions of the Schaffer43

holding regarding the purpose of appointing counsel for a
minor child, the Supreme Court noted:
The legislature has not delineated, nor has this court yet been
presented with the opportunity to delineate, the obligations
and limitations of the role of counsel for the minor child. We
recognize that representing a child creates practical problems
for an attorney and that this important issue, at some point,
needs to be addressed.44

Even an agreement by all counsel on the scope of partici-
pation by the AMC did not eliminate uncertainty about the
AMC’s role. In Jaser v. Jaser45 the original order limited the
AMC’s appointment to custody, residence and visitation mat-
ters and all counsel agreed that theAMC would not participate
in proceedings regarding only financial matters, including
child support. The mother appealed from a decision regard-
ing child support. The Appellate Court, on its own motion,
initiated a plain error review to consider the questions of
whether it was proper for either the trial court or Appellate
Court to proceed without the participation of the AMC.

40 Knock v. Knock, 224 Conn. 776, 621 A.2d 267 (1993).
41 Id. at 777-778.
42 It is hard for the authors to imagine that the Supreme Court would find no

error if the trial court had directed the same comments and orders to an attorney rep-
resenting one of the parents.

43 Schaffer, supra note 31 at 224, fn.1.
44 Knock, supra note 40 at 791.
45 Jaser v. Jaser, 37 Conn. App. 194, 655 A.2d. 790 (1995).
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After a lengthy analysis of section 46b-54(c), the Court
said because the statute says that “counsel shall be heard on
all matters pertaining to the interests of the child as long as
the court deems the representation to be in the best interests
of the child; see General Statutes § 46b-54(c); then the
appointment of counsel is a general appointment unless and
until the court limits the appointment.”46 As the appointment
of the AMC was limited in this case, it was proper to proceed
without him. In a footnote, the Court says “[w]e strongly
echo” the language of Knock about the practical problems
faced by an attorney for a child and the need to address the
“important issue” of delineating the role.47

A few months later, the case of Newman v. Newman48

came before the Supreme Court from the Appellate Court’s
dismissal of an appeal brought by the AMC from a trial court
decision eliminating the father’s child support obligation.
The Appellate Court had concluded that the AMC could not
prosecute the appeal in the absence of a guardian ad litem or
next friend.49

The Supreme Court overturned the Appellate Court’s deci-
sion and remanded the case. In its analysis, the Court stated
that:
...we are concerned about creating conflict in the attorney’s
role by conflating the role of counsel for a child with the role
of a guardian ad litem or next friend. Typically, the child’s
attorney is an advocate for the child, while the guardian ad
litem is the representative of the child’s best interests.50

Following further discussion, the Court held, however, that:
the fact that, in the trial court, the law deems it sufficient to
protect those interests by way of an appointment of an attor-
ney, rather than also requiring a simultaneous appointment of
a guardian ad litem or the naming of a next friend, is an
implicit recognition that, under most circumstances, that
attorney is an appropriate adult to provide such protection.51

46 Id. at 199.
47 Id. at 200, fn. 4.
48 Newman v. Newman, 235 Conn. 82, 663 A.2d. 980 (1995).
49 Newman v. Newman, 35 Conn. App. 449, 646 A.2d 885 (1994).
50 Newman, supra note 48, at 96.
51 Id. at 97.
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With apparent difficulty, the Supreme Court ultimately
reached a middle ground on the immediate question before it,
concluding that:
...by analogy to §46b-54, which articulates the standard for
appointment of, and participation by, counsel for minor chil-
dren in a dissolution of marriage case, the counsel for minor
children in such a case may file an appeal on their behalf from
an order regarding their support, without the intervention of a
guardian ad litem or next friend, if the minor children first
persuade the trial court that it is in their best interests to take
such an appeal.52

The need for a definition of the roles of GAL and AMC
became even more critical in those cases in which both were
appointed to represent the same child or children.53 In one
such case, Schult v. Schult,54 the GAL and the mother brought
an appeal claiming that the AMC should not have been per-
mitted to advocate a position contrary to that taken by the
GAL. TheAMC had called witnesses, conducted examination
and made closing argument over the GAL’s objection. The
GAL testified as a witness, making a recommendation contrary
to the result advocated by the AMC. On appeal, the GAL
argued that where both an attorney and GAL are appointed for
a child, the GAL becomes the attorney’s “client” and that, as
the client, the GAL directs the AMC’s representation of the
child.55 Once again, the Supreme Court noted the absence of
guidance for GALs and AMCs. “Although this court has not
previously delineated the exact roles of the attorney for the
child and the guardian ad litem, we have recognized the poten-
tial for conflict between these roles when both are appointed
by the court.”56 To resolve the conflict, the Court referred to
its analysis in Newman,57 reasoning:

52 Id. at 94. The Court fails to address the practical difficulties of seeking such
a finding from the trial court, which was supposedly guided by the child’s best inter-
ests in entering the order which the AMC wishes to appeal. No such successful
appeals are reported.

53 The frequency of such dual appointments varies among the judicial districts.
54 Schult v. Schult, 241 Conn. 767, 699 A.2d 134 (1997).
55 According to the Appellate Court, the child was five years old at the time of

trial, and had a history of emotional and psychological problems and developmental
delays. Schult v. Schult, 40 Conn. App. 675, 677, 672 A.2d 959, 962 (1996).

56 Schult, supra note 54 at 779.
57 Newman, supra note 48 at 96-97.
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[a]pplying this analysis to the present case, we conclude that,
where the court has appointed both an attorney and a
guardian ad litem to represent a child in a dissolution action,
the attorney for the child may advocate a position different
from that of the guardian ad litem so long as the trial court
determines that it is in the best interests of the child to permit
such dual, conflicting advocacy. Leaving the determination to
the sound discretion of the trial court is particularly important
in those difficult cases, such as the present one, in which the
child is unable to state a preference directly, there is an alle-
gation of child abuse, and the parties present drastically dif-
fering views of the events. In such situations, it may be par-
ticularly difficult for the trial court to determine where the
best interests of the child lie. To aid the court in its duty to
determine the best interests of the child for purposes of cus-
tody, it may be helpful to the trial court to hear the contradic-
tory positions of the attorney and the guardian ad litem.58

After discussion of the relevant Rules of Professional
Conduct59 and the facts of the case, the Court concluded
“[a]lthough we agree that ordinarily the attorney should
look to the guardian, we do not agree that the rules require
such action in every case. This case is one of those unusual
situations.”60

The Supreme Court also addressed the issue of the role of
an AMC in Ireland v. Ireland,61 a case more widely known
for other holdings. In Ireland, the AMC had submitted a writ-
ten report to the court containing his recommendations as to
custody and the plaintiff tried to call him as a witness. The
trial court did not permit the AMC to testify, and the plaintiff
claimed error. The Court, observing that it had never delin-
eated the exact roles of AMCs and GALs, declined again to
do so, other than to address the immediate claim of error
before it. The Court did, however, “take this opportunity,
nonetheless, to provide some measure of guidance to courts
and to attorneys acting on behalf of minor children in cases
such as this.”62 The Court dismissed the AMC’s “report” as

58 Schult, supra note 54 at 780-781.
59 Connecticut Rules of Professional Conduct 1.2 and 1.14.
60 Schult, supra note 54 at 784. The Court’s decision fails to illuminate the basis

for the position taken by the AMC, representing a very young, pre-verbal child.
61 Ireland v. Ireland, 246 Conn. 413, 717 A.2d 676 (1998).
62 Id. at 435.
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a statement of the AMC’s personal opinions rather than a trial
brief, and stated “[w]e do not allow submission of attorneys'
personal opinions in other areas of the law and we see no rea-
son to do so in this case.”63

The Court also found that it would be improper for the
AMC to testify as a witness. However, the Court noted:
[t]his is not to say that an attorney for a child should not be
heard regarding the child's best interests. The legislature has
deemed such input to be relevant. See General Statutes § 46b-
54 (c). Rather, as indicated by this court, an attorney for the
child should provide “independent representation of the
child's interests... within the usual constraints applicable to
such representation.” (Emphasis added.) Schult v. Schult,
supra, at 241 Conn. 778.64

The court offered the following specific practice guidelines:
An attorney for the child should not express to the court, in
advance of trial, his or her opinion as to the best interests of the
child, particularly when that opinion is at the heart of the ulti-
mate issue in the case. An attorney for the child should partic-
ipate in legal proceedings by submitting trial briefs, question-
ing witnesses, giving oral argument, and, generally, by func-
tioning in a manner similar to an attorney for an unimpaired
adult. The proper forum and method for communication of his
or her opinion is during final argument. Outside of that forum,
his or her opinion has no place in the proceedings.65

In another case involving both an AMC and GAL, the
Appellate Court discussed the roles of the guardian ad litem
and attorney for the minor child and the relationship between
them when both are appointed for a minor in a juvenile mat-
ter. Although In re Tayquon H.66 is a juvenile matters case,
the decision appears to have been written broadly enough to
imply an intention to extend its holdings to custody and visi-
tation matters as well. Certainly, the Appellate Court bor-
rows from reasoning included in divorce cases to reach its
conclusion; it follows that the author of the decision, Judge
Bishop, expected his reasoning to be applied to AMCs and
GALs in all Superior Court cases.

63 Id. at 438.
64 Id. at 438.
65 Id. at 440.
66 In re Tayquon H., 76 Conn. App. 693, 821 A.2d 796 (2003).
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The Tayquon case involved a baby born to an eleven-year
old mother. The Court appointed both an AMC and GAL for
the mother. The baby’s maternal grandmother claimed that as
the natural guardian for the young mother, her rights to act on
behalf of the mother were superior to those of the mother’s
GAL. In its analysis, the Court noted that nowhere in the
cases or statutes are the duties and responsibilities of a GAL
delineated, observing that “the jurisprudence on the subject
has been sparse and that both court-appointed guardians ad
litem and attorneys provide invaluable services to the children
of Connecticut and the judicial system alike, and are, general-
ly speaking, grossly underpaid, if paid at all.”67 The Court
offers a “menu” of specific duties for GALs appointed pur-
suant to section 46b-129a.68 Regarding a GAL’s interaction
with the AMC, the Appellate Court concluded:
[w]hile the best interest of a child encompasses a catholic con-
cern with the child's human needs regarding his or her psy-
chological, emotional, and physical well-being, the represen-
tation of a child's legal interests requires vigilance over the
child's legal rights. Those legal rights have been enumerated
as the right to be a party to a legal proceeding, the right to be
heard at that hearing and the right to be represented by a
lawyer. When both a guardian ad litem and an attorney have
been appointed for a child, their respective roles and the duties
attendant to those roles should adhere to that basic distinction.
Specifically, the guardian ad litem should refrain from acting
as a second attorney for the child. Just as it is not normally the
province of the attorney to testify, it is not the province of the
guardian ad litem to file briefs with the court.69

Where only an attorney for the minor child is appointed,
the court said “we have concluded that because counsel for
the child is more appropriately situated to exercise sound legal
judgment, that creates a presumption that the court-appointed

67 Id. at 701.
68 “Some of the commonly discussed duties include investigation of the facts

necessary to get a clear picture of the child’s situation, a determination of the child’s
best interest, frequent communication with the child and the court, and the making
of recommendations to the court through testimony.” Tayquon, supra note 66 at
704-5, 804-5. The Court also refers to other duties referenced in various published
guidelines, including the AAML standards. (See infra text at note 76.) Id. at 705-6,
805-6.

69 Id. at 707.
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counsel is the proper person to fill the role of guardian for a
particular legal action, absent an independent guardian ad
litem.”70 For both GALs and AMCs, the Appellate Court rec-
ommended that at the time of appointment, each trial court
should provide a “contextually-specific”71 articulation of
what the court expects from each advocate.

3. Other Sources of Guidance

There may be little Connecticut case law from which to
discern the specifics of the role, but there is a considerable
body of literature accumulated on the topic of AMC and
GAL roles, both nationally and within Connecticut.
Predictably, there has been little agreement among the
authors and committees addressing the question. Most com-
mentators seem to accept easily the fact that a GAL is to act
in the best interests of the child. The core of the debate relates
to the role of the AMC: whether the attorney is limited to
advocating for the stated goals and preferences of the client,
as are attorneys for competent adults, or whether the attorney
has a “hybrid” role, requiring him or her to act in the best
interests of the child.

In Connecticut, several initiatives have failed to result in
the adoption of any of the proposals or even to reach a con-
sensus among the participants. In 1982, a committee of the
Family Law Section of the Connecticut Bar Association
[“CBA”] drafted72 guidelines for lawyers and judges, which
were approved by the Section, but were never formally
adopted by any entity. The article offered the following guid-
ance: “[a]s attorney for the child, you are obligated to serve
in that capacity; you are not free to argue against nor refuse
to present to the court your client’s preferences.”Years before
the Ireland decision, the Committee also counseled against

70 Id. at 709.
71 Id. at 708.
72 The late Louis I. Parley, of New Haven, was one of the principal authors of

the guidelines, as well as the author of numerous other articles pertaining to the roles
of AMCs and GALs. He also spoke frequently on the topic. He thought that repre-
senting children was important, and urged the bench and bar to take the interests of
children and their representation seriously. The authors—and all attorneys who
serve in these roles—are indebted to him for his thoughtful contributions advancing
the discussion.
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becoming a witness in the case or submitting a “report.”73

The CBA Family Law Section made a second attempt to
draft guidelines for the bench and bar in 1991.74 That effort
resulted in both Majority and Minority reports, neither of
which was adopted. In a change of course from the 1982
guidelines, the Majority advocated for a hybrid approach,
and the Minority held to the view that a lawyer for a minor
child is not free to advocate for any position contrary to the
expressed wishes of the client.

Perhaps in desperation, an AMC submitted a request for
an Informal Opinion to the Ethics Committee of the
Connecticut Bar Association. That 1994 opinion addressed
five aspects of service as an AMC and discussed the Rules of
Professional Conduct applicable to representing children. In
answer to specific questions, the opinion stated that, for the
most part, counsel may, in the absence of the child’s direc-
tion, promote a position regarding the child’s best interests.
If a conflict arises between the attorney’s view of the child’s
best interests and the child’s expressed instructions, the AMC
should seek the appointment of a GAL pursuant to Rule of
Professional Conduct 1.14.75

The national American Academy of Matrimonial Lawyers
[“AAML”] also weighed in on the subject. In 1994, the
AAML approved a set of standards of practice for AMCs and
GALs representing children.76 The AAML standards create
a rebuttable presumption that children younger than age 12
are “impaired” and those 12 and above are “unimpaired.” A
lawyer’s obligation to an “unimpaired” child is essentially
the same as when representing an adult: to advocate for the
child’s expressed preference. When representing an
“impaired” child, the lawyer is expected to decline to advo-

73 Counsel for Children: Guidelines for Courts and Counsel in Civil Custody
Cases, prepared by Connecticut Bar Association, Family Law Section, Committee
on the Role of Counsel, 56 CONN. BAR J. 484, 489 (1982).

74 Report of the Committee on the Role of Counsel for Minor Children in
Dissolution Actions, 6 CONNECTICUT FAMILY LAWYER No. 4 (Winter 1991).

75 Informal Opinion 94-29, October 19, 1994.
76 American Academy of Matrimonial Lawyers, Representing Children: Stan-

dards for Attorneys and Guardians Ad Litem In Custody or Visitation Proceedings,
13 J. AM. ACAD. MATRIM. L. 1 (1995).
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cate a position for the child with regard to the outcome of the
trial. Instead, he should fulfill other important duties, such as
keeping the child informed, encouraging settlement, and
ensuring that all relevant facts come before the court. Under
the AAML standards, the role of the GAL is similar to that of
an attorney for an “impaired” child, although the AAML
includes a provision for testimony by the GAL.

In Schult v. Schult,77 the Connecticut chapter of the
AAML was permitted to file a brief as amicus curiae, in
which the Chapter supported the appellant GAL’s position
that the child’s attorney should be prohibited from advocat-
ing a position contrary to the GAL’s and should treat the
GAL as theAMC’s client. The Court rejected the “bright line
rule” urged by the amicus78 and, by implication, chose not to
adopt the AAML standards.

In June 1998, the Connecticut Bar Foundation sponsored
a symposium on “Children and the Adversarial System.” The
program included presentations on and small group discus-
sions of working papers previously developed by groups of
Connecticut practitioners regarding qualifications of, training
of, and scope of representation by attorneys for minor chil-
dren.79 The anticipated adoption of the Symposium’s recom-
mendations by the Rules Committee of the Superior Court
was unrealized.80

In 2002-03, the CBA Family Law Section tried again by
appointing a committee to draft guidelines, this time for
GALs.81 The committee avoided the definition conundrum
and instead took the practical route of drafting a proposed
form for courts to use to designate, on a case-by-case basis,
the specific duties and authority of the GAL. The form was
not formally adopted by the Section, although it is in use by
some individual attorneys and judges.

77 Schult, supra note 54.
78 Schult, supra note 54 at 777.
79 The role of GALs was not specifically addressed.
80 A summary of the recommendations was reported by the Hon. Anne C.

Dranginis in the November, 1998 issue of Connecticut Lawyer, at 6.
81 Both Professor Kaas andAttorney Dornfeld served on the committee, chaired

by Attorney Joseph O’Connor, of Stamford.
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Most recently, the Section’s AMC and GAL committee
was revived in 2004 to make recommendations regarding the
range of duties for both GALs and AMCs.82 The committee,
having reviewed the Appellate Court’s Carrubba decision
and considered the ABA Standards (discussed below),
refined the GAL form and created a similar form for the
appointment of AMCs. The Executive Committee of the
Section voted against adopting its recommendations.

On the national level, after a full decade of work, the
American BarAssociation Section of Family Law released its
own Standards of Practice for Lawyers Representing
Children in Custody Cases in 2003.83 These standards are
specifically intended to serve as a model approach for juris-
dictions and to resolve the “pure advocate” versus “hybrid”
debate.84 The introduction also suggests that the Standards
can serve as a guide that individual lawyers may choose to
use for their own personal conduct, even if their state does
not choose to adopt the proposal in its entirety.

The ABA’s Standards differ considerably from previous
initiatives. Instead of choosing one or the other approach, the
Standards recognize and define two separate models of rep-
resentation, and preserve them both. Each court, then, could
choose which type of advocate would best meet the needs of
a particular child, and would appoint counsel in one or the
other capacity. The Standards propose the appointment of
either a “Child’s Attorney” [“CA”], who will represent the
child as a traditional client and advocate for the child’s pref-
erences, or a “Best Interests Attorney” [“BIA”], who will
investigate and advocate the child’s best interests, but will do
so as a lawyer would, such as by eliciting testimony and fil-
ing pleadings.85 The Standards explicitly define the two roles

82 Attorney Dornfeld chaired the committee and Professor Kaas served on it as
well.

83 American Bar Association Section of Family Law, Standards of Practice for
Lawyers Representing Children in Family Law Cases, 37 FAM. L. Q. 131 (2003),
http://www.abanet.org/family/reports/standards_childcustody.pdf. See also Linda D.
Elrod, Raising the Bar for LawyersWho Represent Children, 37 FAM .L. Q. 105 (2003).

84 The ABA had previously published model Standards of Practice for Lawyers
Who Represent Children in Abuse and Neglect Cases in 1995. 29 FAM. L. Q. 375
(1995), http://www.abanet.org/family/reports/standards_abuseneglect.pdf.

85 A BIA would not testify as a witness.
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that a lawyer may be asked to assume, enumerate the duties
of each, and specify that both types of lawyers are subject to
the Rules of Professional Conduct. The Standards do not
govern the conduct of non-lawyers86 (such as evaluators or
investigators), who may serve as witnesses at the trial. The
Standards also do not use the term “guardian ad litem” as it
has a “muddled” usage.87 However, the ABA Standards do
not preclude a court from appointing a GAL to serve in a
non-lawyer capacity.

4. Summary Snapshot of the Pre-Carrubba State
of the Law

As the historical review of the law has demonstrated, the
legal landscape revealed more questions than answers prior
to the Appellate Court decision in Carrubba v. Moskowitz in
2004 and the Supreme Court’s ruling in 2005. No party in a
custody proceeding could know for sure whether the court
would appoint any advocate for his child, or, if so, whether
that advocate would be an AMC and/or a GAL. Nor could
any parent or her attorney predict with certainty what an
AMC or GAL would choose to do in the capacity of repre-
senting his or her child. Finally, an AMC or GAL would be
hard-pressed to tell for sure what a particular judge would
expect of her.

Case-by-case, it was possible to glean some guidance. A
GAL was expected to investigate and then to testify as a wit-
ness. An AMC could not testify but should present witnesses,
file briefs, and argue to the court. But while means for com-
municating to the court was now a settled matter, the essen-
tial issue of who directed the goals of the AMC’s representa-
tion remained an open question.

What factors were courts considering in deciding whether
to appoint a GAL or an AMC?What difference did the age of
a child make? Did younger children need GALs and older
children benefit more from AMCs? When did a child need
both a GAL and an AMC? When was it appropriate to
appoint a non-attorney GAL, perhaps one who is expert in
mental health issues? Experienced advocates for children

86 Lawyers who serve in a non-lawyer capacity would not be subject to the standards.
87 ABAStandards of Practice, Section II, Commentary, 37 FAML.Q. 131,133 (2003).
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answered these questions differently and often disagreed
whether the signs in Connecticut were pointing toward the
traditional advocacy role or the hybrid role for the AMC. As
a result of the lack of a consensus, practices varied widely.
Endless discussions ensued at conferences and professional
meetings about the faint signals in, and proper interpretations
of, Newman, Schult, and Ireland. After 2003, the discussion
included debate on whether Connecticut practice would be
better off if the ABA Standards were adopted.

Other than Tayquon,88 no case listed in any comprehensive
manner the full range of duties for either a GAL or an AMC.
The cases tended to address the expectations of conduct in
the courtroom and said very little about what was expected in
the “field” when investigating and/or preparing a case.

The question of immunity for AMCs, however, was never
really part of the debate. While a few Superior Court deci-
sions suggested that GALs were immune from suit,89 no
reported Connecticut decision addressed immunity for an
AMC. Grievances filed by unhappy parents against both
GALs and AMCs were commonplace, although neither
author knows of any grievance that resulted in either a prob-
able cause finding or proceeded beyond the local panel level.
Attempts by parents and their counsel to remove or replace
a GAL or AMC by filing a motion within the particular case
were generally denied on the grounds that a parent lacked
standing to file such a motion.90

Such was the state of the law and the realities of practice
when the Carrubba case reached the Supreme Court.

II. THE SUPREME COURT’S DECISION IN

CARRUBBA V. MOSKOWITZ

The law regulating the representation of children took a

88 Tayquon, supra note 66.
89 Janicki v. Subbloie, 31 Conn. L. Rptr. 626 (New Haven JD at Meriden,

4/3/2002); Whitney v. Taplin, 25 Conn. L. Rptr. 610 (Fairfield JD, 5/28/99).
90 See Lord v. Lord, 44 Conn. App. 370, 689 A.2d 509, cert. denied, 241 Conn.

913, 696 A.2d 985 (1997), cert denied, 522 U.S. 1122 (1998); Lowe v. Lowe, 47
Conn. App. 354, 704 A.2d 236 (1997); but see In re Shaquanna M., 61 Conn. App.
592 , 767 A.2d 155 (2001).
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decided turn in July of 2005, when the Connecticut Supreme
Court released its decision in Carrubba v. Moskowitz. This is
the first case since Ireland in which the Supreme Court made
any significant observations on the role of counsel for a child.
The specific holding in the case addressed two issues: the
immunity of an attorney for a minor child and the standing of
a parent to sue his child’s court-appointed attorney for mal-
practice, either for himself or on behalf of the child as the
child’s “next friend.” On the surface, the questions before the
Court did not directly implicate the issue of the proper role or
duties of either counsel or GALs for children.91 In fact, how-
ever, both the Appellate and Supreme Courts took on the role
question for AMCs that has plagued courts and commenta-
tors for decades. In order to decide whether an AMC is
immune from suit, both courts found it necessary to define
the role of attorneys for minor children. In so doing, both
courts also described the roles of GALs.

Both the Appellate Court and the Supreme Court defined
the role of the AMC as a “hybrid” role. Both courts found
that a court-appointed attorney for a minor child has a duty
both to the child and, simultaneously, to the court to act in the
child’s best interests.

In order to evaluate the specifics of the court’s statements
regarding the role question for an AMC, it is important to
describe the facts of the case and examine the precise holdings.

A. Factual and Procedural Background

Attorney Emily Moskowitz was appointed by the Superior
Court to represent Jessica and Matthew Carrubba, the minor
children of Paul and Andrea Carrubba, in the dissolution
action between their parents. The Carrubbas were divorced in
1997. A year later, Mr. Carrubba brought a post-judgment
motion and then sought to disqualify Attorney Moskowitz
from representing the children in the family matter. The court

91 In granting certification, the Supreme Court refined the questions: “(1) Did
the Appellate Court properly conclude that the defendant was entitled to qualified
immunity? and (2) Did the Appellate Court properly conclude that the plaintiff
lacked standing to bring this legal malpractice action against the defendant?”
Carrubba v. Moskowitz, 268 Conn. 916, 847 A.2d 310 (2004).
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denied his motion.

In November of 2000, Mr. Carrubba initiated a tort lawsuit
against Attorney Moskowitz on his own behalf and also on
behalf of his son. In his first count, the father alleged that the
defendant intentionally or negligently caused him emotional
distress. The second count alleged legal malpractice and was
brought by Matthew Carrubba through his father as “next
friend.” The trial court granted the defendant’s motion to dis-
miss the complaint, and the plaintiff appealed.

The Appellate Court held that the defendant was entitled
to qualified quasi-judicial immunity92 and could not be sued
by the plaintiff under these circumstances. The Appellate
Court also concluded that the plaintiff lacked standing to sue
on behalf of his son.93 The Supreme Court granted the plain-
tiff’s petition for certification on both the immunity and the
standing issues.

The crux of the first count of the plaintiff’s complaint was
that Attorney Moskowitz, appointed by the court to represent
his children, did several things and made certain recommen-
dations that the father contended harmed him, in that it
caused him emotional distress. First, he claimed that the
attorney insulted him and called him names, including two
profane names. Second, he objected to the fact that the attor-
ney insisted that the father enter into counseling. Third, he
alleged that the attorney made negligent and reckless misrep-
resentations about the father in court.

The father’s fourth claim was that the attorney was repre-
sented as a client by the same law firm that represented the
mother of the children. The father’s final allegation was that
the attorney for the minor child acted as a de facto guardian
ad litem. As the Supreme Court summed up the allegations,
the father “expressed dissatisfaction with the manner in
which the defendant carried out her court-appointed role.”94

The second count of the complaint, brought by the father

92 Carrubba v. Moskowitz, 81 Conn. App. 382, 385, 840 A.2d 557, 560 (2004.)
93 Id. at 401.
94 Carrubba v. Moskowitz, supra note 1 at 548.
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as his minor child’s next friend, alleged that the defendant
committed malpractice in that “she failed to advocate the
position of the child and abandoned her client.”95

The Supreme Court agreed with the trial and appellate
courts that the father lacked standing to bring a claim on
behalf of the child alleging that the attorney deviated from
the standard of care required by attorneys who represent
minor children.96

The Supreme Court also affirmed the Appellate Court’s
ruling that the father could not sue his children’s attorney on
his own behalf. In fact, the Supreme Court went beyond the
qualified immunity that the Appellate Court had conferred,
concluding that the attorney was entitled to absolute immu-
nity.97 The Supreme Court further agreed with the trial and
appellate courts that the appropriate test to determine if a per-
son is the proper person to bring an action on behalf of a
minor as a “next friend” or guardian is whether the person’s
interests are adverse to those of the child,98 and affirmed the
Appellate Court’s reasoning that a parent’s interests are
deemed adverse to those of his or her minor child when in the
midst of a custody dispute.99

B. The Court’s Analysis of Immunity

Because the immunity of other court-appointed attorneys
is derived from judicial immunity, the Court began with a
review of the policy behind judicial immunity.100 The Court
noted that judges must be free from the fear of being sued in
order to “promote principled and fearless decision-mak-
ing.”101 The courts have extended judicial immunity to some
other officials who are involved in the judicial process, such

95 Carrubba v.Moskowitz, 31Conn. L. Rptr. 477 (J.D. ofHartford, February 22, 2002).
The plaintiff alleged that “the child suffered injuries in that he was denied rep-

resentation, suffered emotional distress, felt the effects of the depletion of his
father’s assets and had his education hindered.” Id.

96 Carrubba, supra note 1.
97 Id. at 549.
98 Id. at 550.
99 Id. at 552.
100 Id. at 540.
101 Id.
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as clerks and prosecutors, but have done so carefully, as courts
are aware of the “salutary effects that the threats of liability
can have”102 on assuring proper conduct by that official.

There are two levels of immunity. The distinction between
the two is that qualified immunity protects officials only from
liability for negligent acts, while absolute immunity extends to
intentional and even wanton and malicious acts.103 The scope
of the liability – qualified or absolute – should be only so much
as is necessary to protect the person in the performance of his
or her duties.104 Some officers have qualified immunity, such
as public defenders,105 while absolute immunity is reserved for
those particularly “integral to the judicial process,”106 such as
the judges themselves and quasi-judicial officers.107

In order to determine whether the Court should extend
absolute immunity to attorneys appointed to represent chil-
dren, the Court adopted the United States Supreme Court’s
three-prong test for determining whether officials sued under
42 U.S.C. section 1983 are entitled to immunity:
[1]whether the official in question perform[s] functions suffi-
ciently comparable to those of officials who have traditional-
ly been afforded absolute immunity at common
law...[2]whether the likelihood of harassment or intimidation
by personal liability [is] sufficiently great to interfere with the
official’s performance of his or her duties... and [3] whether
procedural safeguards [exist] in the system that would ade-
quately protect against [improper] conduct by the official.108

The Connecticut Supreme Court began by applying the
second and third prongs of the test. The Court had no prob-

102 Id.
103 Id. at 549, citing Chadha v. Charlotte Hungerford Hospital, 272 Conn. 776,

790, 865 A.2d 1163 (2005) and Spears v. Garcia, 263 Conn. 22, 36, 818 A.2d 37
(2003).

104 Id. at 541.
105 Id. The Court explained that the legislature granted public defenders quali-

fied immunity in 1976, after the Supreme Court had declined to do so in Spring v.
Constantino, 168 Conn. 563, 565, 362 A.2d 871 (1975).

106 Id. at 542.
107 The Court pointed to cases granting absolute immunity to court-appointed

evaluators, medical examiners, and bankruptcy trustees. Id.
108 Id. at 542-543, quoting C. English, Mediator Immunity: Stretching the

Doctrine of Absolute Quasi-Judicial Immunity: Wagshal v. Foster, 63 GEO WASH. L.
REV. 759, 766 (1995), citing to Butz v. Economou, 438 U.S. 478, 513-17, 98 S. Ct.
2894, 57 L.Ed.2d 895 (1978).
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lem finding that the second prong, the likelihood of harass-
ment or intimidation, is easily met:
[T]he threat of litigation from a disgruntled parent, unhappy
with the position advocated by the attorney for the minor
child in a custody action, would be likely not only to interfere
with the independent decision making required by this posi-
tion, but may very well deter qualified individuals from
accepting the appointment in the first instance.109

The Court also ruled that the third prong was satisfied
because safeguards were adequate to assure quality of repre-
sentation for children. The Court found that an attorney for a
minor child may be removed by the court,110 and the attorney
is “subject to discipline for violation of the Code of
Professional Conduct.”111

The first prong of the test, however, required the Court to
perform an analysis of the function of attorneys for minor
children appointed pursuant to section 46b-54, as the
Appellate Court did before it, in order to decide whether or
not such attorneys should be immune, and to determine the
degree of that immunity.112 Specifically, the Court found that
it was necessary to determine “whether it is the duty of the
attorney to serve the best interests of the child, or her duty to
act as the child’s advocate.”113 This analysis triggered the
Court to contrast and compare the role of the attorney for the
child with the role of the guardian ad litem.

C. The Court’s Determination of the Role of the Attorney for
the Minor Child

The Court came down on the side of the debate with those
who believe that being an attorney for a child is fundamen-
tally different from being an attorney for an adult. The essen-
tial choice is whether the attorney is limited to advocating for
the goals of representation determined by the child-client, or

109 Id. at 543.
110 The court did not address the question of whether a parent has standing to

file a motion for removal in the family case itself.
111 Id. at 543. The Court apparently misidentified the current ethical rules as

the Code of Professional Conduct rather than as the Rules of Professional Conduct,
approved in 1986.

112 Id. at 539.
113 Id.
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whether the attorney is free - or even expected - to advocate
for what is in the child’s best interests, regardless of the
child’s expressed preferences.

To reach this conclusion, the Court explained that because
the decision to appoint an Attorney for the Minor Child pur-
suant to section 46b-54 must promote the child’s best inter-
ests, the Attorney for the Minor Child’s “representation of the
child must always be guided by that overarching goal...”114

[B]ecause the overall goal of serving the best interests of the
child always guides the representation of the child, the dual
obligations imposed on the attorney for the minor child,
namely, to assist the court in serving the best interests of the
child and to function as the child’s advocate, are not easily
disentangled. In other words, the duty to secure the best
interests of the child does not cease to guide the actions of the
attorney for the minor child, even while she is functioning as
an advocate. Thus, as the Appellate Court noted, in this
respect, the attorney for the minor child “functions in a man-
ner vastly different from that of a privately retained attorney
or public defender. We agree with the views on that issue
expressed by other courts that have stated that ‘[w]hen a
statute gives a court the power to appoint an attorney for chil-
dren in [dissolution or] custody disputes, that advocate must
represent the children’s interests alone.’”115

The Court then commented on the manner of the AMC’s
representation. “[T]he attorney is not to take a passive role
but should present all evidence available concerning the
child’s best interests. The attorney is not simply to parrot the
child’s expressed wishes.... Thus, this obligation imposes a
higher degree of objectivity on a child’s attorney than that for
an attorney representing an adult.”116

An attorney for a child, then, must advocate for the child and
also assist the court in determining the child’s best interests.

The Carrubba Court reviewed some of the language of the

114 Id. at 544.
115 Id. at 545, citing Carrubba v. Moskowitz, 81 Conn. App. 382 at 391-92, cit-

ing In re Marriage of Barnthouse, 765 P.2d 610, 612 (Colo. App. 1988), cert. denied,
490 U.S. 1021, 109 S. Ct. 1747, 104 L. Ed. 2d 184 (1989).

116 Id. at 545.
117 Id. at 539, citing Ireland, supra note 61, at 438.
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Ireland decision that seemed to suggest a different result.117

The Court confirmed that the Ireland Court was correct that
an attorney is limited in the manner of representation to the
traditional tools of a lawyer, such as making arguments based
on evidence. Nevertheless, the Carrubba Court clearly
directs counsel to use those tools to serve the best interests of
the child.118 In fact, the Court uses unmistakably strong lan-
guage to require that service as an advocate for the child’s
wishes “must be subordinated” to the duty to serve the child’s
best interests.119 The Court noted, however, that as a child
gets older, she becomes more mature and more articulate, and
is more likely to prefer a result that happens also to be good
for her. Thus, the role of a lawyer for an older child may shift
toward more traditional advocacy, but it does so only because
the tension between the “dual obligations” is less, not
because the job is necessarily different.120

D. The Question of the Extent of Immunity

Having defined the role of an AMC as “hybrid,” and an
AMC as ultimately a proponent of the child’s best interests,
it was an easy reach for the Court to conclude its functional
analysis by ascertaining that the role of a child’s counsel is
integral to the judicial process and “most closely resembles
a guardian ad litem.”121 This, in turn, permitted the Court to
follow the other jurisdictions which have “almost unani-
mously accorded guardians ad litem absolute immunity.”122

Finally, the Court concluded that both GALs and AMCs need
absolute immunity to ensure that they can “function without
the worry of possible later harassment and intimidation from
dissatisfied parents.”123

The Court then went on to review the specific acts of

118 Id.
119 Id. at 546.
120 Id.
121 Id.
122 Id. at 547. TheAppellate Court had cited a Connecticut Superior Court deci-

sion that conferred immunity on a GAL. 81 Conn. App. at 386, citing Whitney v.
Taplin, 20 Conn. L. Rptr. 610 (J.D. of Fairfield, May 28, 1999).

123 Id. at 547, citing Kurzawa v. Mueller, 732 F.2d 1456, 1458 (6th Cir. 1984).
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Attorney Moskowitz to assure that she did not perform acts
outside of the “usual role of an attorney for the minor chil-
dren.”124 The Court concluded that if the attorney’s actions
were intentional – or even malicious – rather than merely
negligent, she still enjoyed absolute immunity.125

The Court determined that Attorney Moskowitz did not
act outside of her role, even though the relationship between
attorney and parent was clearly acrimonious. Accordingly,
the Court, having concluded that AMCs should ordinarily be
protected by absolute immunity, and that nothing this partic-
ular attorney did precluded her from enjoying the protection
of absolute immunity, upheld the dismissal of the father’s
own case against her.126

E. The Court’s Analysis of Standing

Having determined that Attorney Moskowitz was immune
from suit by the father in his own capacity, the Court went on
to analyze his standing to bring a legal malpractice claim as
his son’s “next friend.”127

The Court specifically adopted the reasoning and lan-
guage of the Appellate Court, which described parents’ liti-
gating a custody matter:
[P]arents lack the necessary professional and emotional judg-
ment to further the best interests of their children. Neither par-
ent could be relied on to communicate to the court the chil-
dren’s interests where those interests differed from his or her
own....A parent’s judgment is or may be clouded with emotion
and prejudice due to the estrangement of husband and wife.128

The Supreme Court also agreed with the Appellate Court
that because the child’s attorney was responsible for acting in
the best interests of the child, the father cannot object to “pre-
cisely those actions” taken in furtherance of the child’s best

124 Id. at 548-549.
125 Id. at 549.
126 Id. at 553.
127 Id. at 549.
128 Id. at 552, citing the Appellate Court decision, supra, note 92 at 402-3, cit-

ing Taff v. Bettcher, 35 Conn. App. 421, 427-8, 646 A.2d 825 (2004), which cited
G.S., supra note 27 at 518, which adapted language from the United States Supreme
Court in Ford v. Ford, 371 U.S. 187, 193, 83 S.Ct. 273, 9 L.Ed.2d 240 (1962).

129 Id. at 552.
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interests.129 Further, neither court wished to permit a parent to
“penetrate the shield of immunity” merely by bringing a law-
suit in the child’s name as next friend.130 As an extension of
the policy considerations that required a finding of immunity
for lawyers representing children, the Court concluded that
because parents’ interests are deemed adverse to those of their
children when engaged in custody litigation,131 parents lack
standing to sue the child’s attorney on behalf of the child.132

Thus, Mr. Carrubba could not sue as his child’s next friend.

III. POST-CARRUBBA: EVALUATING THE IMPACT

The Court’s bold decision establishing a “hybrid” role for
AMCs raises as many questions as it answers.

It is clear that the Supreme Court recognizes that repre-
senting children is different from representing adults. Yet
despite the Supreme Court’s broad language as to the nature
of the AMC’s “hybrid role,” the decision offers little practical
guidance to the individual practitioner appointed to represent
a child. The scope of the AMC’s duties remains largely
undefined, although the Court repeats language from earlier
decisions regarding the manner of carrying out those duties.

A. Manner of Representation

The AMC must exercise “the professional judgment of
appointed counsel within the usual constraints applicable to
such representation.”133 An AMC’s “representation is limit-
ed to the type of representation enjoyed by unimpaired
adults. In other words, the attorney for the child is just that,
an attorney, arguing on behalf of his or her client, based on
the evidence in the case and the applicable law.”134

The Court does expand a little on the manner of represen-
tation of children. At page 545 of the decision, the Court
says that, in representing the children’s interests, “the attor-

130 Id.
131 At least after the Court has appointed an attorney or guardian ad litem for

the child. See Taff, supra note 128, at 426; Tayquon, supra note 66, at 709, 807-08.
132 Carrubba, supra note 94, at 553, 787.
133 Id. at 538, citing Schult, supra note 54, at 778.
134 Id. at 539, citing Ireland, supra note 61, at 438.
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ney is not to take a passive role but should present all evi-
dence available concerning the child’s best interests. The
attorney is not simply to parrot the child’s expressed wish-
es...”135 Indeed, the AMC’s “duty to secure the best interests
of the child dictates that she must be more objective than a
privately retained attorney.”136

Therefore, when in court, an AMC is expected to put on
the child’s case as any other lawyer would, without “reports”
or personal testimony. The AMC must ensure that all rele-
vant evidence is brought before the court, whether or not it
supports the child’s expressed position. It should go without
saying that the AMC must also ensure that the child’s own
wishes are made known to the court, although the court never
articulates this expectation.

Although the Carrubba Court does acknowledge that an
AMC may sometimes function less as a guardian ad litem
and more as an advocate “because of factors such as the
child’s advanced age, maturity level and ability to articulate
her preferences,”137 the Court offers no specific guidance for
making that shift.

Current practice in Connecticut courts often includes both
an AMC, who may or may not advocate for the child client’s
expressed wishes,138 and a GAL, also a lawyer, who usually
testifies both as to facts found in his or her own investigation
and to his or her own opinion as to the child’s best interests.
Frequently, a parent unhappy with the Family Relations
counselor’s recommendations and/or theAMC’s position will
request the appointment of a GAL, with the hope that the
GAL will favor that parent and offset the other opinion(s).

The authors believe that Carrubba will likely – and should
– eliminate such dual appointments on behalf of the minor
child, thereby avoiding confusion to the child, duplication of
efforts, and extraordinary expense. The convenience of
appointing a lawyer GAL, able to testify, familiar with the

135 Id. at 545, citing Carrubba v. Moskowitz, 81 Conn. App. 382, 391-392, cit-
ing In re Marriage of Barnthouse, 765 P.2d 610, 612 (Colo. App. 1988), cert.
denied, 490 U.S. 1021, 109 S. Ct. 1747, 104 L.Ed. 2d 184 (1989).

136 Id. at 544-545.
137 Id. at 546.
138 Some AMCs and some judges have interpreted prior case law to hold that

when both anAMC and a GAL are appointed, theAMC’s role is to represent the GAL.
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process and other counsel, and often known to the court,
should not outweigh these advantages. Presumably, there
may also be situations in which it is more appropriate to
appoint a classic guardian ad litem, as, for example, when
there are significant family mental health issues, yet the deci-
sion makes no mention of such an appointment.139

B. Scope of Duties

Reference to the Appellate Court decision offers a fuller
description of the duties to be performed by an AMC. In
adopting the Appellate Court’s reasoning for granting immu-
nity to AMCs – that the AMC serves a “hybrid” role – the
Supreme Court presumably endorsed that more detailed
description. At pages 392-3 of the Appellate Court deci-
sion,140 that court says “[d]esignating an attorney appointed
under § 46b-54 as an ‘advocate’ is an oversimplification and
does not accurately describe the variety of functions per-
formed. Those attorneys serve as counselors, advisers, nego-
tiators, conciliators and investigators. More than advocates,
those attorneys also must attend to the special emotional
needs of their young clients...” Further, in discussing the
“blurred” distinction between a guardian ad litem and an
Attorney for the Minor Child, the Appellate Court notes that
“[o]ften, appointed attorneys for the minor child will speak
with social workers, counsel for the parents and teacher, as
well as family and friends...”141 The Court also cites a law
review commentator describing the assistance an AMC pro-
vides to the court because he or she acts as “an independent
fact finder and can assist the court in determining relevant
evidence free from the parents’ bitterness.”142

A question frequently arises as to the duration of an
AMC’s appointment. Practice Book § 3-9(c) provides that,

139 The authors assume that circumstances meriting the appointment of a clas-
sic GAL instead of a “hybrid” AMC would require the appointment of a mental
health professional or other person with particular expertise in the area. The deci-
sion apparently extends absolute quasi-judicial immunity to GALs as well.
Carrubba, supra note 1, at 547.

140 Carrubba, supra note 92.
141 Carrubba, supra note 92, at 394.
142 Id. at 393, citing K. Landsman, Lawyering for the Child: Principles of

Representation in Custody and Visitation Disputes Arising from Divorce, 87 YALE
L.J. 1126, 1136 n. 47 (1978).
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in family cases, a lawyer’s appearance is deemed withdrawn
180 days after the entry of judgment. Yet the AMC is, as the
decision makes clear, an agent of the court, serving at the
court’s pleasure. It would be consistent with the description
of duties above for the AMC’s appointment to continue until
changed by the court. Ensuring that the court’s orders or the
parents’ agreements remain beneficial for the child is often a
long-term project. AMCs, because of their familiarity with
the parties and issues, are frequently solicited to help resolve
minor disputes months and even years after judgment. Such
intervention can avoid a return to court (always to the child’s
advantage), and also promote judicial economy. Finally,
eliminating the possibility of having a new AMC appointed
for the next round in court may discourage disappointed liti-
gants from filing motions to modify in the hope that there will
be a different outcome if the new AMC takes a different posi-
tion. A continuing appointment discourages such attempts.

C. Unanswered Questions

The Court clearly endorses a broad exercise of discretion
by the AMC. Yet despite its statement that AMCs “‘[s]erve
at the discretion of the court’ and therefore have less inde-
pendence” than privately retained attorneys,143 the decision
treats judicial oversight in a cursory manner. Parents, it is
held, lack standing to complain about their child’s AMC.144
There is no discussion, however, of how AMC misconduct
might come to the court’s attention if not on the complaint of
a parent/party.145

The additional question of whether an AMC owes any
duty of care to a parent is raised but not answered by the
Court.146 While a child’s legal interests are often easily dis-
tinguished from one or both of his parents’ interests, the
child’s overall best interests are nearly always served by
strengthening the parent/child relationship and the AMC

143 Carrubba, supra note 1 at 544, citing the Appellate decision in Carrubba,
supra note 92 at 391.

144 See cases listed in note 90, supra.
145 Nor is there any discussion as to what behavior might be deemed sufficient-

ly inappropriate as to merit the court’s intervention if the statements by the defen-
dant are not. Carrubba, supra note 1 at 548 n.10.

146 Id. at 540 n.6



2007] ADVOCATING FOR CONNECTICUT’S CHILDREN 263

should strive to maintain good lines of communication with
his child client’s parents.

The cloak of absolute immunity afforded to AMCs and
insulation from challenges by the natural guardians of the
AMCs’ clients should, in the authors’ view, impose a special
obligation on attorneys serving in the role to meet higher
standards of ethics and competence than is expected of attor-
neys for adult parties. Yet despite the acknowledgment that
representing children requires a special expertise, there is no
discussion of what particular training or experience might
qualify a lawyer to serve as an AMC.147 Legal training alone
does not address issues of child development, family dynam-
ics, or available community services. Nor does it necessarily
develop mediation and negotiation skills. Courts – and liti-
gants – should expect that an AMC serving as an agent of the
court has at least a basic foundation in all of those areas. This
is particularly true in the absence of the opportunity to cross-
examine the “hybrid” AMC as was possible with the GAL.

IV. A CALL FOR THE ADOPTION OF THE ABA’S STANDARDS
OF PRACTICE FOR LAWYERS REPRESENTING CHILDREN

IN CUSTODY CASES

After ten years of deliberation, drafting, more deliberation,
and more drafting, the ABA Section of Family Law finally
came to closure on its comprehensive proposal, the Standards
of Practice for Lawyers Representing Children.148 The
process was long and drawn-out precisely because the kind of
debate that has paralyzed committees in Connecticut also pre-
vented a consensus in the national arena for years as well. In
the end, however, the ABA Section was able to bring to the
House of Delegates in August of 2003 a novel and creative
approach to answer the “widespread call” for a “functional,
uniform, objective and principled set of standards to help
attorneys ... represent child clients.”149 The ABA House of

147 As noted earlier, the 1998 Symposium recommendations have not been adopted.
148 The Standards are reported at 37 FAM. L. Q. 131 (2003).
149 Linda D. Elrod, Raising the Bar for Lawyers Who Represent Children, 37

FAM. L. Q. 105, 106 (2003), quoting Michael D. Drews and Pamela J. Halprin,
Determining the Effective Representation of a Child in Our Legal System, 40 FAM.
CT. REV. 383, 384 (2002).
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Delegates approved the proposal at its 2003 annual meeting.

The Standards of Practice serve as a model for states and
courts looking to upgrade the “quality, stature and profes-
sionalism” of lawyers representing children.150 They are
designed to lessen the attorneys’ “frustrations with the lack of
clear definition of their role(s), inadequate training, meager
compensation, and high caseloads” which lead to “needless
confusion and wasted expense.”151 Fundamentally, these
problems leave too many children without an effective voice
in custody cases. The entire thrust of the standards is to
improve the performance of lawyers representing children in
their parents’ disputes, and thus, to help “keep the best inter-
ests of children at the center of the courts’ attention.”152

The Standards can benefit children in two main ways. The
first is that a jurisdiction may choose to adopt the proposal,
in whole or in part, to create consistent guidelines for all
judges and all counsel to follow. The Standards set forth
responsibilities for counsel, for individual judges, and for
court systems. The second way that benefits children is a
more individualized approach. The ABA “commends these
Standards to individual lawyers as a guide for their own per-
sonal conduct.”153 A lawyer who follows the standards as
“suggestions” for her own conduct will, undoubtedly, feel
that she has found a valuable source of guidance and wisdom.
As long as the Standards do not contradict specific case or
statutory law in the lawyer’s jurisdiction, the lawyer can safe-
ly rely on the recommendations and thoughtful commentary,
even if the state in which the lawyer practices has not adopt-
ed the comprehensive set of Standards.

We wholeheartedly recommend that individual lawyers
read these Standards and incorporate the relevant ones into
their own practices. The gains that would result do not, how-
ever, relieve the state of its own responsibility to assure excel-
lent advocacy for children. Connecticut should go further than
leaving it up to the lawyers to educate themselves and to

150 Id. at 107.
151 Id. at 106.
152 Standards of Practice, Section I, supra note 148, at 132.
153 Id.
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improve their own conduct. The lawyers appointed to repre-
sent children cannot, all on their own, resolve all the problems
that plague this area of the law. “One lawyer at a time” is a
slow and spotty way to improve quality. Relying solely on the
individual lawyers does nothing for consistency, and leaves
the judges out of the equation. The confusion caused by hav-
ing different trial judges setting different role expectations for
counsel for children is not resolved; unpredictability and
inconsistency from case to case would still linger.

Connecticut should adopt the ABA Standards of Practice,
in their entirety, for two compelling reasons. The first is that
adoption of a set of rules that are purposefully woven togeth-
er assures a comprehensive and balanced approach, and
shares the responsibility for achieving excellence among all
the players. The second is that the substantive answer that the
ABA Section invented – setting forth the duties and respon-
sibilities for two types of children’s lawyers – is a superior
approach to the current state of the law in our jurisdiction.

A. Comprehensive Plan

As our review of the last thirty years of the development
of the current law made clear, this state has developed its
body of law one case at a time. Our appellate courts answer
only the specific questions raised on appeal in the particular
cases before them.154 This approach necessarily results in a
scattershot patchwork of rules, and a glacial accretion of the
role definition. As is true for many evolving legal principles,
the case-by-case method also triggers endless debate over
what the court meant in previous decisions, and provides an
expensive grist for the mill of future litigation over the limits
of the precedent and the factual distinctions that inevitably
exist from case to case. The particular lawyer handling an
appeal implicating the issue of the role of a child’s lawyer is
searching only for a result that advances the legitimately self-
centered goals of his or her particular client. In one case, a

154 As we noted earlier, the Court declined on a number of occasions to eluci-
date the role of the AMC. In the Carrubba case itself, the Children’s Law Center
filed a brief as amicus curiae, urging the Supreme Court to adopt the ABA Standards
as a whole. The ABA Standards are not even mentioned in the Court’s decision.
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lawyer may argue to uphold a prior holding; in the next case,
he or she may want to overturn it. Thus is the nature of zeal-
ous advocacy. No party is paying his or her counsel’s hourly
rate in order to provide guidance to future lawyers, or to
improve the coherency of the body of law.

The scattershot method has resulted in periods of imbal-
ance, with some aspects of a “plan” in place without the other
countervailing pieces. We are in one such awkward time now:
post-Carrubba, counsel for children enjoy absolute immunity.
In so holding, the Supreme Court was persuaded that “suffi-
cient procedural safeguards” exist to “protect against improp-
er conduct by an attorney for the minor child.”155Yet, there are
no systems or resources in place to guarantee that the court
will always appoint a lawyer who has undergone any system-
atic level of training or who understands his role, his obliga-
tions, his duties, or even necessarily comprehends the needs
of children whose parents are separating. The cases have also
not made clear when, and how, a party may bring to the atten-
tion of the court that her child’s lawyer is not fulfilling his or
her responsibilities, so that the court can exercise its “discre-
tion” to consider removing the errant attorney.156

Finally, due to the serendipitous nature of the develop-
ment of our doctrine, the case law, as we have noted, tends to
focus mostly on the behavior of counsel inside the court-
room, providing very little instruction for lawyers regarding
how to investigate and protect the child’s interests in venues
and situations outside of the courtroom.

The adoption of a comprehensive code is a superior way
to approach the problem. Putting aside for the moment the
actual substantive content of the code, we posit that
Connecticut should enact a set of standards – any set of stan-
dards – that:

• define the roles;

• spell out the duties and expectations for lawyers
(both in and out of the courtroom);

• provide guidelines for judges in making appointments;

155 Carrubba, supra note 1, at 543.
156 Id.



2007] ADVOCATING FOR CONNECTICUT’S CHILDREN 267

• determine the level of immunity;

• determine the court’s responsibilities, such as to
provide training for lawyers.

Regardless of what the standards actually require, the chil-
dren of our state would undoubtedly be better served if the
judges and lawyers were all working from the same play-
book. The standards could be legislatively adopted, as has
been done in Texas, the first state to pass the ABA proposal
into law, albeit with changes.157 Alternatively, the judges’
Rules Committee of the Superior Court could adopt a set of
practice standards, just as it did when it adopted the Rules of
Professional Conduct and the Connecticut Practice Book.

We favor the latter approach because practice standards
for lawyers are much more akin to the Rules of Professional
Conduct. The behavior and conduct of the attorneys for
minor children will ultimately be subject to review by the
court; they will continue to serve at the discretion of the
judge in the particular case. The standards that dictate their
duties are better determined by a committee of the judges
who will ultimately oversee the appointment of counsel, and
who have an appreciation for the task for which they are
appointing counsel.

B. The Merits of the Standards

We urge this state not to reconvene any committees to take
on – yet again – from scratch the age-old debate about the
role of an attorney for a minor child, and/or the distinction
between counsel and GALs. Even if the committee were to
recommend to the legislature or to the Rules Committee to
“codify” the Carrubba decision, adopting theABA Standards
is a better idea.

The previous local attempts to wrestle with these issues
have never yielded any set of recommendations as thorough,
or as thoroughly vetted by thoughtful practitioners, judges,
and academics. Enough committee time has been spent with-

157 V.T.C.A., Family Code Section 107.001 - 107.009 (2005). The Texas statutes
retain the use of the term guardian ad litem, rename the Child’s Attorney as “attor-
ney ad litem” and call the Best Interests Attorney an “amicus attorney.”
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in our state with no change to show for it. Meanwhile, the
ABA Section’s committee spent ten years considering every
possible permutation and finally reached a consensus.

More important, the ABA Standards are superior to our
own amalgam of the cases, ending with Carrubba. The
ABA’s approach takes into account the two main schools of
thought. The single most important feature is that the
Standards do not “choose” one or the other types of counsel
to the total exclusion of the other; both are preserved. In a
jurisdiction functioning under the Standards, a judge would
have the option of choosing which type of advocate would
best meet the child’s needs. A judge could appoint a lawyer
as a “Child’s Attorney” [CA], who would serve as a tradi-
tional lawyer and be bound to advocate for the child’s stated
preferences, or the judge could appoint a “Best Interests
Attorney” [BIA], who would provide independent legal serv-
ices for the purpose of protecting the child’s best interests.

The difference from the current situation is subtle but
important. The Carrubba Court adopted the hybrid role,
which is similar to the BIA type of advocate. The Supreme
Court recognized that the child’s express preference might
well coincide with the lawyer’s view of the child’s best inter-
ests, suggesting that the result is most likely affected by the
age and maturity of the child. However, it is left solely to the
“hybrid” attorney’s discretion to make these close judgments;
different counsel might vary with respect to the degree to
which the child’s preference is seen as in his or her best inter-
ests. Under the ABA’s scheme, the judge makes an initial
judgment whether the child would benefit from a hybrid BIA,
where the discretion is left in the hands of counsel, or whether
the child needs a traditional counsel, who may only advocate
for the child’s stated preferences.158 Rather than make it
impossible for a child to have a traditional attorney, the
Standards define both possible roles, and spell out the consid-
erations that a court might consider in deciding which of the

158 Of course, a traditional attorney is expected to counsel the client about his
or her options to assure that the client makes a well-informed choice when he or she
sets the goals of the representation.



2007] ADVOCATING FOR CONNECTICUT’S CHILDREN 269

two types of advocate would be most beneficial for the child.

Beyond the question of which type of lawyer the child
needs, the Standards fill in the rest of the picture, making it
easier for counsel to implement either role. The Standards
delineate duties at the pre-trial phase, at hearings, on appeal,
and specify that counsel should monitor enforcement. In par-
ticular, they define how the two types of attorneys are, and
are not, bound by the ethical rules. The Standards address
what to do when a child client has no preference for a spe-
cific outcome, refuses to express his preference, or seeks an
objective that would put the child “at risk of substantial phys-
ical, financial or other harm.”159 Confidentiality is a particu-
lar quandary for an attorney who is charged with the duty to
determine the child’s best interests, and may have to advocate
for a result not preferred by the client. While a CA must keep
her client’s confidences, a BIA may have to reveal informa-
tion that the client would not wish revealed.160 Furthermore,
by mandating training, defining qualifications, calling for
reasonable caseloads and compensation, and delineating
guidance for the court when appointing counsel, the
Standards are designed to assure that the individuals appoint-
ed to either of the two roles have the support and knowledge
to perform the job competently. Thus, the immunity that the
Standards provide is warranted and well-deserved.161

V. CONCLUSION

Fifty years ago, the Connecticut Supreme Court recog-
nized that a custody dispute should be all about the needs of
the child:
While the rights of the respective parents are important and
deserve sympathetic regard, the paramount consideration in
awarding custody of minor children in any proceeding is the

159 Standards, Section IV. C. 2 & 3, 37 FAM. L. Q. at 144 -5 (identifying duties
of a Child’s Attorney.).

160 “A child’s communications with the Best Interests Attorney are subject to
state ethics rules on lawyer-client confidentiality, except that the lawyer may also
use the child’s confidences for the purposes of the representation without disclosing
them.” Standards, Section V. B., supra note 148, at 148.

161 Standards of Practice, Section VI. F., supra note 148, at 160 (adopting qual-
ified immunity).
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welfare and happiness of the child....The contest is not one
primarily to determine the rights of the respective parties but
rather the best interests of the child.162

For the last thirty years, the courts and the legislature have
struggled to assure that the judges charged with determining
those “best interests” have the help they need from inde-
pendent counsel for the children. Unfortunately, there has
been little consensus about what that independent counsel
should do. The slow evolution of the body of law has result-
ed in a wide variety of practices by the lawyers and the
courts. The results have not always advanced the child’s best
interests in every case.

The recent case of Carrubba v. Moskowitz is a well-kept
secret. Because it is a legal malpractice case rather than a
family case, and because the exact holding is one regarding
immunity, its significance to the day-to-day life of AMCs has
been overlooked by lawyers and judges alike. Too many fam-
ily lawyers do not yet know that this case answers one of the
most hotly debated topics in the field of child representation:
whether counsel appointed to represent a child is required to
advocate for the child’s preferences, or is bound to propose
what is in the child’s best interests. Because the Supreme
Court ruled that an AMC has a hybrid role, we expect that its
impact is likely to significantly reduce the number of cases in
which the court appoints a GAL.

Questions and problems remain, however, even after this
important case. The reluctance of both the courts and legisla-
tors to define comprehensive standards for AMCs has been to
the detriment of many children caught in the custody disputes
of their parents. Children will not truly be the “paramount
consideration” in a custody case until the courts and the
lawyers do everything possible to assure that the ranks of
AMCs are filled only with well-trained, well-paid competent
counsel who have a clear understanding of their roles and
obligations.

162 Antedomenico v. Antedomenico, 142 Conn. 558, 562. 115 A.2d 659 (1955).



NATIONAL SECURITY AND THE CONSTITUTION:
A TITANIC COLLISION

BY EMANUEL MARGOLIS*

I. INTRODUCTION

Over the period of the past six years, the Bush adminis-
tration has promoted the abandonment of two of our most
fundamental principles of law in the name of protecting
America’s national security: the right of habeas corpus and
the right to due process and a fair trial.

The administration’s assault upon these principles has
been addressed in three milestone decisions by the United
States Supreme Court – two in 2004 and the third in 2006. In
each case, the government lost. But rather than accept defeat
and conform its conduct to the Court’s fiat, the administration
turned to the legislature (Congress) to support its position
that “national security” needs trump the dictates of the
Constitution.

Under enormous White House pressure in the weeks lead-
ing up to the November 2006 elections, a compliant Congress
passed the Military Commissions Act of 2006.1 This Act, for
the first time in the nation’s history, provides congressional
authority, much of it after the fact, for unprecedented execu-
tive power. It codifies, as never before, the principle known
as the “unitary executive” – the plenary and almost unlimited
power of the president to make, execute, and interpret the law
in times of war.2

The Military Commissions Act codifies and broadens the
rules for detention, interrogation, prosecution and trials of
terrorism suspects, placing it at odds with both the American
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1 Pub.L. 109-366, Oct. 17, 2006, 120 Stat. 2600.
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criminal justice system and the Uniform Code of Military
Justice. Most important, it eliminates major components of
the privilege of habeas corpus guaranteed in our Constitution.

Interestingly, for a period of more than five years after
September 11, 2001, President Bush stoutly maintained that
the administration did not require such legislative authority.
However, the Supreme Court decisions in Rasul v. Bush3 and
Hamdi v. Rumsfeld4 in 2004, followed by its decision in
Hamdan v. Rumsfeld5 in 2006, granted habeas corpus rights
to enemy combatants detained at Guantánamo Bay, Cuba,
and struck down certain military commission regulations
applied to such detainees. The hastily-put-together Military
Commissions Act of 2006 is a transparent effort to override
the Supreme Court decisions.

By eviscerating the “Great Writ” of Habeas Corpus, the
statute repeals a constitutional bulwark of freedom without
following the far more cumbersome procedure of formally
amending the Constitution.6 Two highly significant cases
pending before the Supreme Court in its current term (2007-
2008) will determine the outcome of this epic Constitutional
struggle.

II. HABEAS CORPUS IN HISTORICAL PERSPECTIVE

Habeas corpus protects individuals against unlawful exer-
cises of state power. Its constitutional text reads as follows:
“The Privilege of the Writ of Habeas Corpus shall not be sus-
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“unitary executive” actually dates back to the Reagan administration of the 1980s
when it was used “to fight off congressional attempts to check presidential power,”
and the executive branch created “executive officers and offices beyond the reach of
the President’s policy directives.” Jack Goldsmith, THE TERROR PRESIDENCY (2007),
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Cheney declared, in language currently familiar, that the “executive was not bound
to follow an unconstitutional effort to limit the President’s powers.” Id. at 87-88.

3 542 U.S. 466 (2004).
4 542 U.S. 507 (2004).
5 126 S. Ct. 2749 (2006).
6 U.S. Const., art. V.



pended, unless when in Cases of Rebellion or Invasion the
public Safety may require it.”7

Historically, it has provided the means whereby a person
detained by the government can require it to demonstrate to
a neutral magistrate that there is a factual and a legal basis for
his/her detention. Its judicial roots are traceable to sixteenth
century England. With the passage by Parliament of the
“Habeas Corpus Act of 1679,” this principle of law became
known as the “Great Writ.”

This provision mirrors the commitment of the
Constitution’s Framers to individual rights, honoring a com-
mon-law principle dating as far back as Magna Carta.8

Throughout American history, the Great Writ has guaran-
teed to individuals seized or detained by the government the
right to question the grounds for their detention. It has been
universally available to citizen and noncitizen alike, includ-
ing slaves and even enemies of the state.9

Long a cornerstone of Anglo-Saxon and American legal
jurisprudence, the English courts exercised habeas jurisdic-
tion not only within the Crown’s formal territorial limits, but
also over other areas over which Great Britain exercised sov-
ereign control. Habeas corpus was also made part of the
basic laws of all thirteen American colonies, and it was one
of the first subjects to which the first U.S. Congress turned its
attention. Thus, the Judiciary Act of 1789,10 one of the sem-
inal statutes of United States history, specifically empowered
federal courts to issue writs of habeas corpus “for the purpose
of an inquiry into the cause of commitment.”11
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7 U.S. Const., art. I, § 9, cl. 2. The assumption by the author throughout this
article is that the reference to “Invasion” does not refer to a United States invasion
of another country, such as the 2003 invasion of Iraq.

8 “No free man shall be taken, imprisoned, disseised, outlawed, banished or in
any way destroyed, nor will We proceed against or prosecute him, except by the law-
ful judgment of his peers and by the law of the land.” Magna Carta, para. 39 (quot-
ed in DOCUMENTS OF AMERICAN CONSTITUTIONAL & LEGAL HISTORY 4 (Melvin I.
Urofsky, Ed. 1989)).

9 Scholars have identified at least one case in which a U.S. court actually grant-
ed habeas relief to an enemy alien. See Gerald L. Neuman and Charles F. Hobson,
JOHN MARSHALL AND THE ENEMY ALIEN, 9 Green Bag 2d 39, 42.

10 Act of September 24, 1789, 1 Stat. 73.
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In point of historical fact, the writ of habeas corpus has
been suspended only rarely throughout American history,
most notably when the city of New Orleans (during the War
of 1812) and the safety of Washington D.C. (during the Civil
War), were threatened.

While many lawyers (particularly Civil War aficionados)
are familiar with the suspensions of the right to habeas cor-
pus relief during the war to save the Union, far fewer are
aware of the first assaults upon the writ fifty years earlier.
Toward the end of the War of 1812, General Andrew Jackson
suspended the writ by declaring martial law in order to pro-
tect the city of New Orleans from a clear danger of attack by
a massive British army.12 His “legal advisor,” Abner Duncan,
construed the constitutional provision as authorizing suspen-
sion of the writ of habeas corpus since the Constitution did
not prohibit the declaration of martial law.13

There was no precedent in American law for such dracon-
ian action. Martial law was (and continues to be) a code of
conduct for the military, and Jackson had no civil legal
authority to issue such a decree. Its effect was to suspend all
civil laws, placing all citizens under military control. Among
those civil laws was the core principle of habeas corpus,
embedded in the English common law and in the
Constitution. The hero of New Orleans was not about to be
deterred by a constitutional hurdle that granted to Congress
alone the authority to suspend the writ and, by implication, to
proclaim martial law.

At New Orleans, General Jackson showed little or no
interest in the finer points of “constitutionality” with the
British wolf at the door. On December 16, 1812, he issued
his proclamation of martial law:
All who entered or exited the city were required to report to
the adjutant general’s office. Failure to do so resulted in
arrest and interrogation. . . All street lamps were ordered
extinguished at 9:00 p.m., and anyone found after that hour
without a pass was arrested and held as a spy. . . .14
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13 Id. at 23.
14 Id. at 24.



Four years before the outbreak of the Civil War, the writ
of habeas corpus became a public legal issue once again as a
result of the response of the governor of the Washington
Territory to an Indian scare. He issued a proclamation of mar-
tial law for the Territory. The Attorney General of the United
States at the time, Caleb Cushing, declared that martial law is
“a thing not mentioned by name and scarcely as much as
hinted at, in the Constitution.”15 In the course of ruling that the
governor’s decree was illegal, Cushing insisted that only
Congress had the constitutional authority to suspend the writ.16

Habeas corpus having been suspended regionally, rather
than nationally, the American Civil War changed the history
of its suspension radically.17 President Lincoln suspended
the writ on eight separate occasions, starting in 1861 in the
face of riots in Baltimore.18 Despite enormous pressure on
him to act in order to prevent the fall of Washington itself,
President Lincoln was reluctant to do so, by reason of the fact
that the prevailing legal opinion at that time assumed that
only Congress had the constitutional authority to suspend the
Great Writ.19

In response to public pressure which was becoming irre-
sistible, President Lincoln declared martial law in Maryland
and suspended the writ of habeas corpus.20 It was pursuant
to Lincoln’s declaration that Union soldiers arrested a certain
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15 Opinions of the Attorneys General 8:368 (1858) quoted in WARSHAUER, 194.
16 Id.
17 In addition to New Orleans above described, it was also suspended during

Dorr’s Rebellion in Rhode Island in 1842. It should be noted that the writ of habeas
corpus was resorted to during the slavery period leading up to the Civil War with
some frequency, both for the purpose of freeing runaway slaves and to return them
to their masters. SeeMARK E. NEELY, JR., THE FATE OF LIBERTY: ABRAHAM LINCOLN
AND CIVIL LIBERTIES 34-35 (1991).

18 GEOFFREY R. STONE, PERILOUS TIMES, FREE SPEECH IN WARTIME 120-122
(2004).

19 Id. It should be noted that the right of suspension appears in Article I, which
focuses almost exclusively on the powers of the legislature. In addition to William
Blackstone’s description of martial law as “no law at all,” Joseph Story’s
Commentaries on the Constitution assumed that Congress alone had the constitu-
tional authority to suspend the writ. Id., 121. A Supreme Court decision by Chief
Justice Marshall in 1807 declared: “If at any time the public safety should require
the suspension of the powers vested by [the Habeas Corpus Act] in the courts of the
United States, it is for the legislature to say so.” 4 Cranch 95, 101 (1807).

20 See MARK E. NEELY, JR., THE FATE OF LIBERTY: ABRAHAM LINCOLN AND
CIVIL LIBERTIES 4 (1991).



John Merryman, a cavalry officer charged with burning
bridges and destroying telegraph wires during the Baltimore
riots in April 1861.

His petition for a writ of habeas corpus seeking release
from military detention was heard by Chief Justice Roger
Taney who, coincidentally, was born in Maryland and was
appointed to the Supreme Court by President Andrew
Jackson. His ruling in Merryman21 on May 26, 1861 was to
the effect that Congress alone was authorized to suspend the
writ of habeas corpus and that President Lincoln’s executive
order was therefore unconstitutional. The writ commanded
General George Cadwalader, who was in charge of Fort
McHenry and had custody of Merryman, to appear before
him with “the body of John Merryman” in order to comply
with the determination of the Court.

Not only did President Lincoln defy Chief Justice Taney’s
order, he apparently contemplated having Taney arrested if
he were to pursue the matter further.22

The habeas corpus case of Clement Vallandigham presents
a much closer case for potential abuse of the constitutional
provision circumscribing the application of the writ of habeas
corpus. In Vallandigham’s case, he was arrested and held
purely as a result of his criticism of the administration, invok-
ing his rights of free speech under the First Amendment to
the Constitution. Vallandigham’s case to the contrary
notwithstanding, Lincoln, very much to his credit, demon-
strated great respect for freedom of speech and criticism of
his administration throughout the period of his tenure.23

Clement Vallandigham was arrested under orders of
Union General Ambrose Burnside who, without Lincoln’s
knowledge or approval, had declared martial law in the
Department of Ohio in April 1863. General Burnside issued
General Order No. 38 announcing, among other things, that
“the habit of declaring sympathies for the enemy will not be
allowed in this Department,” thus defining the boundaries of
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legitimate dissent and, by implication, what constituted trea-
sonable speech.24

It is interesting that the First Amendment at that time was
at such a stage of infancy and seeming irrelevance to acts of
dissent and criticism of the government that Vallandigham,
whose speeches were directly at issue, did not assert his First
Amendment rights in the course of filing his petition for
habeas corpus.25 The denial of constitutional rights alleged
by the petitioner referred to due process, the right to a public
trial by an impartial jury, confrontation rights, compulsory
process, etc., but nary a word about freedom of speech.26

In a series of events carrying a contemporary ring to them,
this former congressman from Ohio was a staunch opponent
of the war, the draft, the military arrests taking place every-
where, the suspensions of habeas corpus, and even the
Emancipation Proclamation. He openly attacked General
Burnside’s Order No. 38 and defended the constitutional
right of Americans to debate the policies of the national
administration.

General Burnside responded by ordering a contingent of
more than one hundred soldiers to Vallandigham’s home at
2:30 in the morning of May 5, 1863, broke down his front
door, seized him from his bedroom, and took him to prison in
Cincinnati. He was then brought before a five-member
Military Commission and charged with “publicly expressing,
in violation of General Order No. 38, . . . sympathy for those
in arms against the Government of the United States, and
declaring disloyal sentiments and opinions with the object
and purpose of weakening the power of the government in its
efforts to suppress an unlawful rebellion.”27

The United States Congress which, following the seces-
sion of the Confederate states, was overwhelmingly
Republican (32 out of 48 members of the Senate and 106 out
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of 176 members of the House of Representatives),28 moved
promptly to pass bills retroactively approving most of
Lincoln’s “extra-Constitutional actions.”29 There was dis-
sent on the issue of suspending the writ of habeas corpus, but
not nearly strong enough to block the congressional ratifica-
tion of Lincoln’s actions.30

Because the record-keeping during the Civil War was so
inefficient and incomplete,31 it is uncertain as to exactly how
many civilians were arrested by the Union forces during the
war. These estimates range from a figure of 13,000 to
38,000.32 The charges against those arrested and imprisoned
ran the gamut from draft evasion, trading with the enemy,
destruction of property, various forms of sabotage, etc., but it
is important to note that according to the prison records, rel-
atively few individuals were arrested for political beliefs or
expressions. Most of those arrested were picked up south of
the Mason-Dixon Line and an average of only one civilian
per month was subjected to military arrest in each of the
states north of the border states.33

It is interesting to note that, following the termination of
the Civil War, Congress extended the privilege of the writ of
habeas corpus so as to apply to state prisoners, by way of a
statute passed on February 5, 1867.34

Thus, with the benefit of the brief retrospective as described
above, it is clear that the privilege of the right of habeas corpus
has rarely been suspended in the course of American history,
the primary examples taking place during the Civil War when
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the military security of the United States in general and
Washington in particular was at risk. In fact, the Writ has
never been suspended absent an active insurrection in or inva-
sion in the continental United States—until 2006!

The right of enemy aliens to petition for habeas relief in
American courts is well established. Federal courts have
entertained habeas claims by aliens who were being held as
enemy combatants, the most notable case being that of Ex
parte Quirin35 This was a case in which the U.S. Supreme
Court allowed a habeas challenge brought by a group of
German saboteurs held for violations of the laws of war. In
that case, the Court held that “in view of the public impor-
tance of the questions raised by their petitions and of the duty
which rests on the courts in time of war as well as in time of
peace, to preserve the constitutional safeguards of civil liber-
ty,” the case had to be allowed to proceed.36 The Supreme
Court also exercised habeas jurisdiction over an enemy alien
in the case of In re Yamashita,37 in which a Japanese general
stood accused of war crimes.

III. SUPREME COURT ROADBLOCKS

The stage was set for the current struggle over the viabil-
ity and applicability of the Suspension Clause on habeas cor-
pus with the U.S. Supreme Court’s decision in Rasul v.
Bush.38 In that case the writ of habeas corpus took center
stage in the context of an ill-defined war called by the admin-
istration a “global war on terrorism.” At stake were the lim-
its of power by the Executive Branch of government in the
context of that “war.”

A. Rasul v. Bush

Decided in June of 2004 by a 6 to 3 vote, Rasul permitted
the detainees at Guantánamo Bay to challenge their impris-
onment in federal courts. Although there were two actions
brought, they presented “the narrow but important question
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whether the United States courts lacked jurisdiction to con-
sider challenges to the legality of the detention of foreign
nationals captured abroad in connection with hostilities with
the Taliban and incarcerated at Guantánamo Bay Naval Base,
Cuba.”39 The district court below held that “aliens detained
outside the sovereign territory of the United States [may not]
invok[e] a petition for a writ of habeas corpus.”40 The Court
of Appeals for the District of Columbia affirmed the decision
below.41

The petitioners in Rasul were two Australians and twelve
Kuwaitis; there were also two Britons who were released
from custody after certiorari in the case was granted.42 The
Kuwaitis claimed that they were providing humanitarian aid
in Afghanistan and Pakistan and they were turned over to
U.S. forces in return for money by bounty hunters.43

The habeas petitioners denied having engaged in combat
against the United States, and they alleged that they should
not have been charged with any wrongdoing. They were
denied access to counsel or to the federal courts or any other
tribunal. All of the petitioners’ actions were construed by the
courts below as petitions for writs of habeas corpus, and their
claims were dismissed for want of jurisdiction on the grounds
that they were being detained outside the sovereign territory
of the United States.44

The government’s argument was that the Naval Base at
Guantánamo was leased territory consisting of 45 square
miles of land and water along the southeastern coast of Cuba,
pursuant to a 1903 Agreement with the government of Cuba
in the aftermath of the Spanish-American War. In 1934, the
two countries entered into a treaty converting the lease agree-
ment to one in perpetuity so long as the United States con-
tinued its occupation of Guantánamo as a naval base.45
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Justice Stevens, writing for a 6 to 3 majority,46 rejected both
the government’s military exigencies and its territorial argu-
ments which were offered in support of its claim that the
habeas petitioners’ case should be dismissed. The Court held
that Guantánamo Bay “is in every practical respect a United
States territory, and it is one far removed from hostilities.”47

In his concurring opinion, Justice Kennedy declared that the
history of the lease and treaty, providing for its indefinite
term and United States control, makes it a place that “belongs
to the United States.”48

Crucial to the reasoning of the Court were the facts that it
found to the effect that the detainees were being held indefi-
nitely “and without benefit of any legal proceeding to deter-
mine their status.”49 The Court looked to the habeas statute
rather than the Constitutional provision as the basis for its
holding.50 Justice Stevens declared that persons such as
Rasul and his co-petitioners who are “detained outside the
territorial jurisdiction of any federal district court no longer
need rely on the Constitution as the source of their right to
federal habeas review.”51

The good news in Rasul is that habeas corpus was grant-
ed to the petitioners; the less good news is that the opinion is
specifically grounded on the statute, and not on Art. I, Sec. 9,
of the Constitution. The doctrine of constitutional avoidance
clearly underlay the reasoning of the Court in opting for the
statutory approach.

The Court concluded:
What is presently at stake is only whether the federal courts
have jurisdiction to determine the legality of the Executive’s
potentially indefinite detention of individuals who claim to be
wholly innocent of wrongdoing. Answering that question in
the affirmative, we reverse the judgment of the Court of
Appeals . . .52
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The dissenters (Chief Justice Rehnquist and Justices
Scalia and Thomas) contested the statutory analysis by the
majority and described it as “novel,” relying on the Court’s
decision in Johnson v. Eisentrager.53 Justice Scalia, for the
dissenters, wrote that the right to a petition for a writ of
habeas corpus should be denied as it was in Eisentrager. In
that case, the issue was whether the federal judiciary could
exercise jurisdiction over the claims of German prisoners
held in Landsberg Prison in Germany following the cessa-
tions of hostilities in Europe during World War II. In deny-
ing the petition, the Court concluded that such a privilege
was not within the proper scope of judicial power because it
concerned matters within the exclusive province of the
Executive, or the Executive and Congress, to determine.

The majority distinguished Eisentrager, inter alia, on the
basis of the fact that the German prisoners at no relevant time
were within any territory over which the United States exer-
cised sovereign control. In addition, the Court noted the fact
that the German prisoners were actual enemies of the United
States, proven to be so at trial, and thus could not justify a
limited opening of the courts in order to distinguish friendly
from enemy aliens, that to entertain such jurisdiction would
hamper the war effort as well as bring aid and comfort to the
enemy. Hence, the facts in Rasul were found totally distin-
guishable from those in Eisentrager.54

B. Hamdi v. Rumsfeld

The Hamdi case was decided on the same day that the
Rasul decision was announced (June 28, 2004). Here again,
the viability of the writ of habeas corpus was central to the
procedural posture of the case and its ultimate determination
by the Court, although the decision hinged on the issue of the
legality of detention of a United States citizen by the govern-
ment on United States soil on the basis that he was an “enemy
combatant.” Unlike Shafiq Rasul and his co-petitioners who
were being held at Guantánamo,Yaser Hamdi was being held
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in a brig in Charleston, South Carolina.55

The Hamdi case arose out of the detention of a man who
the Government alleged had taken up arms with the Taliban
soon after the attack on theWorld Trade Center on September
11, 2001. Born in Louisiana, Hamdi moved with his family
to Saudi Arabia as a child, but he resided in Afghanistan in
2001. During the American attacks upon Afghanistan in
response to the September 11th devastation, Hamdi was
seized by members of the Northern Alliance, a coalition of
military groups opposed to the Taliban government, and ulti-
mately was turned over to the United States military forces.

He was moved to the United States Naval Base in
Guantánamo Bay in January 2002. In April 2002, upon
learning that Hamdi was an American citizen, he was trans-
ferred to a naval brig in Norfolk, Virginia, where he remained
until he was transferred to the brig in Charleston, South
Carolina, where he “resided” at the time that his father peti-
tioned, as the detainee’s best friend, for a writ of habeas cor-
pus under 28 U.S.C. section 2241 in the United States
District Court for the Eastern District of Virginia. In the peti-
tion, the elder Hamdi alleged that he had had no contact with
his son since he was taken into custody in 2001, and that the
United States Government had held his son without access to
legal counsel or notice of any charges pending against him.
The petition argued that, as an American citizen, Hamdi
enjoyed the full protections of the Constitution, and that his
detention in the United States without charges, without
access to an impartial tribunal, and without assistance of
counsel, violated and continued to violate the Fifth and
Fourteenth Amendments to the United States Constitution.

The habeas petition asked that the Court, among other
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things, (1) appoint counsel for Hamdi; (2) order respondents
to cease interrogating him; (3) declare that he was being held
in violation of the Fifth and Fourteenth Amendments; (4) to
the extent that the government contested any material factual
findings in the petition, schedule an evidentiary hearing at
which the petitioners could adduce proof in support of their
allegations; and (5) order that Hamdi be released from his
unlawful custody.56 It was the elder Hamdi’s contention that
his son had gone to Afghanistan to do relief work, and that he
had been in that country less than two months before
September 11, 2001, and could not have received military
training, that he was simply trapped in Afghanistan after the
military campaign had begun.57

The trial court granted standing to Hamdi’s father,
appointed counsel and ordered lawyer-client access. The
U.S. Court of Appeals for the Fourth Circuit reversed that
order, holding that the District Court had failed to extend
proper deference to the national security and intelligence
interests of the United States.58

On remand, the Government attached to its response a
declaration from Michael Mobbs, a Defense Department
“Special Advisor for Policy” (“Mobbs Declaration”), which
alleged various details regarding Hamdi’s trip to Afghanistan,
his affiliation with Taliban forces which were engaged in
combat against U.S. allies, and that he subsequently surren-
dered a Kalashnikov assault rifle. This was the sole eviden-
tiary support for Hamdi’s detention.

The District Court concluded that the Mobbs Declaration,
standing alone, fell far short of supporting Hamdi’s deten-
tion, and ordered the Government to turn over numerous
materials for in camera review. The Fourth Circuit reversed,
stressing that, since it was undisputed that Hamdi was cap-
tured in a combat zone, no factual inquiry or evidentiary
hearing allowing Hamdi to be heard or to rebut the Mobbs
Declaration was necessary or proper.
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According to the Court of Appeals, the facts alleged in the
Mobbs Declaration, if accurate, provided sufficient bases
upon which to conclude that Hamdi was constitutionally
detained pursuant to the president’s war powers, and it
ordered that the habeas petition be dismissed.59 Hamdi’s cit-
izenship privileges entitled him to a limited judicial inquiry
into his detention, but only to determine its legality under the
president’s war powers.

The “threshold question” before the U.S. Supreme Court
thus became “whether the Executive has the authority to
detain citizens who qualify as enemy combatants.”60

The Court plurality conceded the Executive’s right to
detain prisoners such as Hamdi under the AUMF.61 However,
it agreed with Hamdi’s contention that Congress had not
authorized his indefinite detention for the purpose of interro-
gation. Given the “unconventional” nature of the so-called
“war on terrorism,” and the government’s concession that it
is “unlikely to end with a cease-fire agreement,” the litigation
record suggested “that Hamdi’s detention could last the rest
of his life.”62

Hamdi argued that, whether or not his categorization as
“enemy combatant” was legal (which he disputed), he was
entitled to a timely and meaningful hearing in a case of extra-
judicial detention that was based on third-hand hearsay in the
form of the Mobbs Declaration. The Court majority agreed,
vacated the judgment below and remanded.
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59 316 F.3d 450, 473 (4th Cir. 2003). Despite his U.S. citizenship, the Fourth
Circuit, relying on Ex parte Quirin, supra, text at note 35, stressed the fact that “one
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did not reach the question as to whether Article II provides such authority. 542 U.S.
at 517. Justices Souter and Ginsburg dissented on this issue, claiming that there was
no Congressional enactment authorizing such detention or imprisonment under the
AUMF or under the provisions of any other Congressional statute. 542 U.S. at 543-
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Setting aside Justice O’Connor’s due process analysis for
purposes of this article, the special place and viability of
habeas corpus form the linchpin of her opinion. The Court’s
embarkation point is the “common ground” of the parties.
All agree that, absent suspension, the writ of habeas corpus
remains available to every individual detained within the
United States. U.S. Const., Art. I, § 9, Cl. 2.63

Except “in the rarest of circumstances,” where suspended
by Congress, it has remained “a critical check on the
Executive, ensuring that it does not detain individuals except
in accordance with law.”64 In this case, everyone agreed that
the writ had not been suspended and that Hamdi was proper-
ly before an Article III court, challenging his detention under
28 U.S.C. § 2241.65 The Court added:
The simple outline of § 2241 makes clear both that Congress
envisioned that habeas petitioners would have some opportu-
nity to present and rebut facts and that courts in cases like this
retain some ability to vary the ways in which they do so as
mandated by due process.66

In the course of its bundling the privilege of habeas corpus
with the right to due process, the plurality opinion reminds us
that Hamdi’s “is the most elemental of liberty interests – the
interest in being free from physical detention by one’s own
government.67

Warning that “[w]e have long since made clear that a state
of war is not a blank check for the President when it comes to
the rights of the Nation’s citizens,” Justice O’Connor declared
that “it would turn our system of checks and balances on its
head to suggest that a citizen could not make his way to court
with a challenge to the factual basis for his detention by his
Government simply because the Executive opposes making
available such a challenge.”68 She concluded:
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Absent suspension of the writ by Congress, a citizen detained
as an enemy combatant is entitled to [due] process.69

C. Hamdan v. Rumsfeld

The U.S. Supreme Court decided the case of Hamdan v.
Rumsfeld on June 29, 2006, the final decision of its 2005-
2006 term. This decision was the third in a span of two years
reaffirming the common law, Constitutional law and statuto-
ry law guaranteeing the privilege of the writ of habeas corpus
as a fundamental right.

Salim Ahmed Hamdan was and continues to be a detainee
at our naval base at Guantánamo Bay, Cuba. A Yemeni
national, he was captured by militia forces and turned over to
the U.S. military during hostilities in November 2001
between the United States and the Taliban which then gov-
erned Afghanistan.70

In June 2002, he was transported to the prison in
Guantánamo Bay. More than a year later, President Bush
deemed him to be eligible for trial by a Military Commission
for then unspecified crimes. After another year, Hamdan was
charged with one count of conspiracy “to commit . . . offens-
es triable by Military Commission.” The overt acts in fur-
therance of the conspiracy to “commit terrorism” included
delivery of weapons and ammunition to al-Qaeda, acquiring
trucks for use by Osama bin Laden’s bodyguards, providing
security services for bin Laden, and receiving weapons-train-
ing at a terrorist camp.

Hamdan filed petitions for habeas corpus and mandamus
in which he challenged the authority of a Military
Commission to prosecute him on these charges on two prin-
cipal grounds: (1) that neither congressional statute nor the
common law of war authorized trial by a Military
Commission for the crime of “conspiracy” which is not a vio-
lation of the laws of war, and (2) that the procedures that the
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president had chosen for his trial violated the most basic
tenets of both international and military law, among others,
the principle that a defendant must be permitted to see and
hear the evidence against him.

The district court granted Hamdan’s request for a writ of
habeas corpus.71 The Court of Appeals for the District of
Columbia reversed.72 “Recognizing, as we did over a half-
century ago,” said the Supreme Court (Stevens, J.) “that trial
by military commission is an extraordinary measure raising
important questions about the balance of powers in our con-
stitutional structure, Ex parte Quirin . . . we granted certio-
rari.”73 In February of 2006 the Government filed a motion
to dismiss the writ of certiorari on the grounds that the
Detainee Treatment Act of 2005 (DTA) specifically barred
such relief.74 Subsection (e) of section 1005 of the DTA is
entitled “Judicial Review of Detention of Enemy
Combatants.” Containing three numbered paragraphs, the
first paragraph amends the Judicial Code as follows:
(1) IN GENERAL – Section 2241 of Title 28, United States
Code, is amended by adding at the end the following:

. . . . .
(e) except as provided in § 1005 of the Detainee Treatment
Act of 2005, no court, justice or judge shall have jurisdiction
to hear or consider . . .

(1) an application for a writ of habeas corpus filed by or in
behalf of an alien detained by the Department of Defense at
Guantánamo Bay, Cuba; . . .75

The Government argued that, under section 1005(e) of the
statute, federal jurisdiction was immediately repealed, not
merely over detainee habeas corpus actions to be filed there-
after, but also over any such actions then pending in any fed-
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eral court, including the Supreme Court.76 Hamdan, in turn,
opposed the Government’s theory both on constitutional and
statutory grounds. His primary constitutional argument was
that the Government’s preferred reading of the statute raised
grave questions about Congress’s authority to impinge upon
the Supreme Court’s appellate jurisdiction, most particularly
in habeas cases.77

Hamdan also claimed that, if the Government’s reading
was correct, Congress had unconstitutionally suspended the
writ of habeas corpus. The Court found it “unnecessary” to
reach these arguments.78 It found that its earlier decision in
Quirin was the most relevant precedent.79 In the Quirin case,
seven German saboteurs were captured upon their arrival by
submarine in New York and Florida. President Roosevelt
convened a Military Commission to try the saboteurs, who
then filed habeas corpus petitions in the federal District Court
for the District of Columbia, challenging their trial by com-
mission. Having been called upon by the Government to stay
its hand pending the conclusion of military proceedings,
which were ongoing at the time, the Supreme Court convened
a special Term to hear the case and expedited its review. That
course of action was justified because “of the public impor-
tance of the questions raised by [the cases] and of the duty
which rests on the courts, in time of war as well as in time of
peace, to preserve unimpaired the constitutional safeguards
of civil liberty, and because in our opinion the public interest
required that we consider and decide those questions without
any avoidable delay.”80

Even the Court of Appeals below recognized that Quirin
“provides a compelling historical precedent for the power of
civilian courts to entertain challenges that seek to interrupt
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the processes of military commissions.”81 The Supreme
Court, on the other hand, found that the circumstances of the
case before it, like those in Quirin, simply did not implicate
the comity obligations that, under appropriate circumstances,
might justify abstention.

The heart of the Court’s reasoning in its rejection of
abstention lay in the fact that there were no countervailing
important interests that would cause federal courts to depart
from their general “duty to exercise the jurisdiction that is
conferred upon them by Congress.”82

To the contrary, Hamdan and the Government both have a
compelling interest in knowing in advance whether Hamdan
may be tried by a military commission that arguably is with-
out any basis in law and operates free from many of the pro-
cedural rules prescribed by Congress for courts-martial –
rules intended to safeguard the accused and ensure the relia-
bility of any conviction. While we certainly do not foreclose
the possibility that abstention may be appropriate in some
cases seeking review of ongoing military commission pro-
ceedings (such as military commissions convened on the bat-
tlefield), the foregoing discussion makes clear that, under our
precedent, abstention is not justified here.83

On the basis of its habeas analysis, the Court proceeded to
consider the merits of Hamdan’s challenge in light of the
enactment of the DTA in 2005. It held that the DTA did not
divest the federal courts of jurisdiction over 28 U.S. § 2241
habeas actions filed by Guantánamo detainees that were
pending when DTA was enacted.84

The Supreme Court’s decision reversing the court of
appeals decision below stopped the military commissions
dead in their tracks. They could not proceed. Having also
upheld the Geneva standards for prisoner treatment as binding
law, the administration was forced to go to Capitol Hill and
seek specific congressional authorization for its tribunals.
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The Hamdan decision by the Supreme Court left its
coequal branches of government in a quandary: whether to let
this extraordinary decision grounded in habeas corpus doc-
trine stand or seek to reverse it by statute. The administration
predictably chose the latter course. On the eve of the nation-
al elections in November 2006, Congress submitted to White
House pressure to eviscerate the main components of the
Hamdan decision by passing the “Military Commissions
Act.”85

Hamdan, along with several other Guantánamo detainees,
had challenged the legality of the U.S. Military Commission
system that was put in place by the statute created by
Congress in 2006 described above. The Supreme Court
declined to hear his case together with its review of cases of
detainees who do not face military commission trials and
who are challenging their indefinite confinement.86 Many of
these detainees have been held for over five years.

In asking the Supreme Court Justices to take up Hamdan’s
case once again, his attorneys say that the newly enacted law
violates Hamdan’s rights because it allows for only a narrow
challenge if a defendant is found guilty. There is no provi-
sion for review of a military commission’s factual conclu-
sions, they argue, and, if convicted, Hamdan would face up to
life in prison.

IV. SUPREME COURT LITIGATION: ROUND 3

The Military Commissions Act of 2006 (MCA) was
signed into law by President Bush on October 17, 2006. Inter
alia, this Act stripped detainees who were deemed to be
“unlawful enemy combatants” of the opportunity to chal-
lenge their detention in U.S. courts. This included those
detainees whose habeas corpus petitions were pending in fed-
eral courts as of the date of the signing of the statute by the
president. Section 7 of the MCA replaces the habeas amend-
ment added by the DTA of 2005 as follows:
(e) (1) No court, justice, or judge shall have jurisdiction to
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hear or consider an application for a writ of habeas corpus
filed by or on behalf of an alien detained by the United States
who has been determined by the United States to have been
properly detained as an enemy combatant or is awaiting such
determination.

(2) Except as provided in paragraphs (2) and (3) of section
1005(e) of the [DTA], no court, justice or judge shall have
jurisdiction to hear or consider any other action against the
United States or its agents relating to any aspect of the deten-
tion, transfer, treatment, trial, or conditions of confinement of
an alien who is or was detained by the United States and has
been determined by the United States to have been properly
detained as an enemy combatant or is awaiting such determi-
nation.87

On November 1, 2006, counsel for Guantánamo detainees
Lakhdar Boumediene and Fawzi Khalid Abdullah Fahad Al
Odah and fellow detainees challenged the habeas-stripping
provision (among other grounds) as the basis for their appeal
to the federal Appeals Court for the District of Columbia, and
that appeal was rejected.88

The Guantánamo detainees appealed that court’s decision
to the U.S. Supreme Court which declined to hear the appeal
on April 2, 2007.89 In a totally stunning move, however, the
Supreme Court reversed that decision on June 29, 2007, after
counsel for the detainees sought a rehearing. The seminal
argument presented in the now-granted certiorari petition
was that the right to challenge detention by way of habeas
corpus is a central provision of the U.S. Constitution and our
system of checks and balances.

At this point, a rehearsal of some of the history of the peti-
tioning detainees at the U.S. Naval Base at Guantánamo Bay
is in order. From January 2002 to date, the United States has
held close to 800 people in military custody at Guantánamo.
The detainees come from some 40 different countries and
were taken into custody during the war in Afghanistan.
Others were captured in places as far removed as Bosnia,
Gambia, and Thailand. As of March 2007, approximately
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385 detainees remained at the U.S. Naval Base. Many, if not
most, of these detainees have been held for years without
charge and with no independent judicial review of their
detention. The cases reviewed above (Rasul, Hamdi and
Hamdan) have been typical of the Guantánamo detainee
cases. At issue in Boumediene and Al Odah is whether the
Military Commissions Act of 2006 unconstitutionally
stripped the federal courts of jurisdiction to hear cases
brought by the detainees.90

The Questions Presented in Boumediene’s petition for
certiorari are as follows:
1. Whether the Military Commissions Act of 2006 (MCA),
Pub. L. No. 109-366, 120 Stat. 2600, removes federal court
jurisdiction over habeas petitions filed by aliens detained as
enemy combatants at Guantánamo Bay, Cuba.

2. Whether aliens detained as enemy combatants at
Guantánamo Bay have rights under the Suspension Clause of
Article I, Section 9 of the United States Constitution.

3. Whether, if aliens detained at Guantánamo Bay have such
rights, the MCA violates the Suspension Clause.

4. Whether petitioners may challenge the adequacy of the
judicial review available under the MCA and the Detainee
Treatment Act of 2005, Pub. L. No. 109-148, Tit. X, 119 Stat.
2739, before they have exhausted such review.

5. Whether petitioners’ detention is lawful.91

Boumediene and Al Odah, as well as the companion peti-
tioners in their cases, have all been held at Guantánamo Bay
for more than five years and none has been charged with a
crime.92 Their petitions antedate the enactment of the
Military Commissions Act which arguably93 specifies that all
such habeas petitions must be dismissed.
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When certiorari was originally denied, a dissenting opin-
ion was filed by Justice Stephen Breyer in behalf of himself
and Justices Souter and Ginsburg, who voted in favor of hear-
ing these cases as “significant ones warranting our review.”94

In a separate opinion, Justices Stevens and Kennedy, in
explaining their vote against hearing the cases, declared that
the Court should follow its usual practice for ordinary prison
inmates and require “the exhaustion of available remedies as
a precondition to accepting jurisdiction over applications for
the writ of habeas corpus.”95 They added, however, that if it
turned out that “the Government has unreasonably delayed
proceedings” or subjected the detainees to “some other and
ongoing injury,” the Supreme Court should be open to a
renewed appeal.96 The two justices apparently reversed their
positions on June 29, 2007, after counsel for the detainees
sought a rehearing.

The petitioners in Boumediene et al. have been imprisoned
in Guantánamo Bay since 2002. The United States transport-
ed them from their home country of Bosnia and Herzegovina
(“Bosnia”) notwithstanding the fact that a three-month inves-
tigation in Bosnia and Bosnian court rulings concluded that
there was no evidence to support their detention. The Bosnian
court prohibited their expulsion from Bosnia.97 Boumediene
and his fellow detainees are Algerian nationals who filed
habeas petitions shortly after the decision in Rasul v. Bush,98

and they assert that their detention is unlawful. Both the fed-
eral district court and the court of appeals held, for different
reasons, that petitioners could not seek any meaningful relief.
They are now in their sixth year of detention.

The petitioners in Al Odah are family members of twelve
Kuwaiti nationals who have been detained at Guantánamo
Bay. Their complaint, which included a petition for habeas
corpus, asserted that Al Odah and others were in Afghanistan
and Pakistan in 2001 as volunteers dispensing humanitarian
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aid. They were seized by villagers, turned over to U.S.
authorities for bounties, and removed to Guantánamo some-
time between January and March 2002.

Al Odah v. United States was a companion case to Rasul,
culminating in the Supreme Court opinion in 2004 which
held that the habeas statute extends to noncitizens being held
as detainees at our Naval Base.99 Congress then passed the
Detainee Treatment Act (“DTA”) of 2005 in response to the
Rasul decision. The DTA purported to strip federal courts of
jurisdiction over habeas corpus petitions filed by detainees.
Appeals were filed thereafter in which the detainees asserted
that the DTA did not apply to their cases which were pending
before the passage of the Act. The Supreme Court agreed
with the Petitioners in its decision in Hamdan v. Rumsfeld.100

The lower court rulings essentially disregarded the
Supreme Court’s analysis and conclusions in Rasul. The
D.C. Court of Appeals held that the habeas corpus jurisdic-
tion which was confirmed in Rasul could be taken away with-
out offending the Suspension Clause101 of the Constitution
because the common-law writ as it existed in 1789 only
extended to a “sovereign territory of the crown,” and not to
“aliens without property or presence within the United
States.”102

It would be hard to overstate the importance of the pend-
ing cases of Boumediene and Al Odah. The Boumediene
Petitioners contend, in their petition for certiorari, that “it is
difficult to imagine a public controversy more in need of this
Court’s guidance.”103 Their petition reads, inter alia, as fol-
lows:
This Court should also determine that Petitioners’ habeas
petitions demonstrate unlawful confinement and warrant a
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grant of habeas relief or, at the very least, a hearing on the
merits.104

Although the panel majority in the Court of Appeals did
not reach this issue, the matter has been fully aired and is the
subject of conflicting decisions in the United States District
Court for the District of Columbia, which is the only court in
which Guantánamo habeas cases have been filed. The
Government claims an immense power unprecedented in our
history: to imprison foreign nationals, without bringing
criminal charges or providing adequate due process, for an
indefinite period. Once determined to be “enemy combat-
ants,” some detainees (not all) are to be “tried” before mili-
tary commissions pursuant to the provisions of the MCA
enacted in 2006. Hundreds of habeas cases have been stayed
in the District Court pending the outcome of the two cases
discussed here.

The Government strongly disagrees. In his brief filed on
October 10, 2007, in the very first paragraph of the
Government’s “Summary of Argument,” Solicitor General
Paul D. Clement declares as follows:

Petitioners, along with the other enemy combatants being
held at Guantánamo Bay, enjoy more procedural protections
than any other captured enemy combatants in the history of
warfare.105

The brief in opposition to the certiorari petitions is
reducible to three main points:

First, the Government asserts that the Constitution’s
Suspension Clause106 is inapposite to the detainees’ claims
because the “baseline” governing such claims is the com-
mon-law writ of habeas corpus as it existed in 1789. Since
that writ did not extend to alien enemy combatants held out-
side the territory of the United States, the Petitioners cannot
show a deprivation of their habeas corpus rights under the
Suspension Clause.107
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Second, even if entitled to habeas corpus rights under the
Suspension Clause, the Petitioners are barred from habeas
review where, as in these cases, Congress has provided them
with a “Constitutionally adequate substitute for challenging
their detention.”108 Even though the detainees have been
foreclosed from pursuing their rights by way of habeas cor-
pus, the statutory scheme of DTA and MCA affords enemy
combatants the remedy of administrative proceedings before
a military tribunal subject to judicial review in the D.C. Court
of Appeals. The Government’s Brief contends that the sys-
tem now in place tracks the requirements for due process laid
down in Hamdi v. Rumsfeld for American citizens, and there-
fore goes well beyond the due process to which alien
detainees are entitled.109

Third, the Government contends that certiorari is “pre-
mature” in these cases by reason of the fact that the DTA
requires the D.C. Court of Appeals to decide, “to the extent
the Constitution and the laws of the United States are appli-
cable, whether the . . . [CSRT]110 standards and procedures
[are] consistent with the Constitution and laws of the United
States . . . Petitioners can therefore present their arguments to
the District of Columbia Circuit, and if the arguments are
meritorious, the District of Columbia Circuit will provide
relief.”111 Petitioners’ challenge to the adequacy of the CSRT
process is therefore “not only premature but also without
merit.”112

Despite the fact that the Supreme Court, in the Rasul case,
distinguished the posture of the Guantánamo detainee cases
from that of the Petitioners in Johnson v. Eisentrager, the
Solicitor General cites that case as relevant authority
throughout his Brief113 in behalf of the Government. The
Supreme Court in Eisentrager denied habeas jurisdiction to
German citizens who had been captured by United States
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forces in China and they were then tried and convicted of war
crimes by an American military commission in Nanking.

The opinion in the Eisentrager case specified six factors as
being determinative where an alien is claiming the right of
Constitutional habeas corpus jurisdiction in federal courts.
These factors were cited in the Rasul case in the following
terms:

We are here confronted with a decision whose basic premise
is that these prisoners are entitled, as a Constitutional right, to
sue in some court of the United States for a writ of habeas
corpus. To support that assumption we must hold that a pris-
oner of our military authorities is Constitutionally entitled to
the writ, even though he (a) is an enemy alien; (b) has never
been or resided in the United States; (c) was captured outside
of our territory and there held in military custody as a prison-
er of war; (d) was tried and convicted by a Military
Commission sitting outside the United States; (e) for offens-
es against laws of war committed outside the United States;
(f) and is at all times imprisoned outside the United States.114

On the basis of these factors, the Supreme Court conclud-
ed that the German Petitioners had no right to the writ of
habeas corpus.

However, in Rasul, the Court said:
Petitioners in these [Guantánamo] cases differ from the
Eisentrager detainees in important respects: they are not
nationals of countries at war with the United States, and they
deny that they have engaged in or plotted acts of aggression
against the United States; they have never been afforded
access to any tribunal, much less charged with and convicted
of wrongdoing; and for more than two years they have been
imprisoned in territory over which the United States exercis-
es exclusive jurisdiction and control.115

Consequently, the Court concluded that, not only were the
Petitioners differently situated from the Eisentrager
detainees, but that the Court in Eisentrager made quite clear
that all six of the facts critical to its disposition were relevant
only to the question of the Petitioners’Constitutional entitle-
ment to habeas corpus.

Why would the Solicitor General reassert an argument on
jurisdiction that the Supreme Court has already determined
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adversely to the Government in the Rasul case decided just
three years earlier? Is there a strategy to the Government’s
seeming willingness to try to put this issue back in play even
though it was considered and determined in the prior case?
The answer probably lies in the fact that the Court’s person-
nel has changed since Rasul was decided.

The decision in Rasul was the result of a 5 to 3 majority,
with Justice Kennedy concurring. The recent additions to the
Supreme Court, based upon nomination by President Bush,
are Chief Justice John Roberts116 and Associate Justice
Samuel Alito, two staunch supporters of the unitary executive
doctrine.117 This change in personnel may also help explain
the Government’s reassertion throughout its Brief of the
validity and applicability of Eisentrager v. Johnson, a case
whose relevance was rejected by the Court as inapplicable to
the Guantánamo detainees. In the course of its opinion, the
Court of Appeals cited Eisentrager as authority for the propo-
sition that the Geneva Convention of 1949 did not give an
enemy combatant the right to enforce its provisions in the
federal court.118 This prong of the Hamdan decision below
was reversed by the Supreme Court.

Clearly, the Government wishes to have the Supreme
Court revisit the jurisdiction/habeas corpus issue. The
Government is seeking the imprimatur of the Supreme Court
so as to preempt a hearing on the merits of the CSRTs and
their compatibility with Constitutional due process.

V. ENEMY COMBATANTS’ NO-MAN’S LAND

No analysis of the law-free zones which typify the concept
of “enemy combatant” would be complete without a brief
allusion to “The Forgotten Detainee.”119 This is the tale of a
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certain Ali Saleh Kahla al-Marri, a citizen of Qatar and a res-
ident of Peoria, Illinois, who, when last heard from, was the
only designated enemy combatant not detained in
Guantánamo; he was being held in the less conspicuous and
presumably more commodious navy brig in Charleston,
South Carolina. Less well-known than his more illustrious
fellow detainees such as Rasul, Hamdi, Padilla and Hamdan,
al-Marri has been languishing in various prisons on the basis
of a single-page document signed by President Bush declar-
ing him an “enemy combatant.”

Al-Marri was originally detained by the FBI on December
12, 2001, as a material witness in the Government’s investiga-
tion of the 9/11 attacks. In February 2002, he was formally
charged in the Southern District of NewYork with credit-card
fraud, which later ballooned to a six-count indictment charging
him with false statements to the FBI and on a bank application.
Not-guilty pleas in May 2003 were followed by dismissal of all
charges by the federal district court on venue grounds.

The Government then returned al-Marri to Peoria where
he was reindicted on the same charges in the Central District
of Illinois. The federal district court scheduled a hearing date
of June 23rd for pretrial motions (including a motion to sup-
press evidence obtained as a result of torture). The trial date
was set for July 21, 2003. On June 23rd, before the motions
could be heard, the Government moved ex parte to dismiss
the indictment based on an order signed that morning by
President Bush, on the basis of which al-Marri has been and
continues to be incarcerated.

In his order, President Bush stated that he “DETER-
MINE[D] for the United States of America that” al-Marri: (1)
is an enemy combatant; (2) is closely associated with al-
Qaeda; (3) “engaged in conduct that constituted hostile and
war-like acts, including conduct in preparation for acts of
international terrorism”; (4) “possesses intelligence . . . that .
. . would aid U.S. efforts to prevent attacks by al Qaeda”; and
(5) “represents a continuing, present, and grave danger to the
national security of the United States.”120
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Al-Marri was initially apprehended by civilian authorities
who removed him from his home in Peoria, Illinois, where he
was living with his family and was studying computer sci-
ence at Bradley University. He has been detained by law
enforcement ever since, even though “the Government has
never alleged that he is a member of any nation’s military, has
fought alongside any nation’s armed forces, or has borne
arms against the United States anywhere in the world.”121

It was while the criminal proceedings were pending
against al-Marri that the President ordered that he be seized
and detained as an “enemy combatant” indefinitely. Mr.
Bush had determined that al-Marri’s indefinite detention was
necessary to “prevent him from siding with Al Qaeda” and
that he represents a continuing and grave danger to the
United States. He ordered the U.S. Attorney General to sur-
render al-Marri to the Secretary of Defense who was in turn
ordered to detain al-Marri “as an enemy combatant.”122 The
“civilian” case was dismissed accordingly, and al-Marri was
transferred to military custody and placed in the
“Consolidated Brig” in Charleston, South Carolina, on July
8, 2003. During this period of his detention by the Defense
Department as an enemy combatant pursuant to the orders of
the President, al-Marri’s counsel filed a habeas corpus peti-
tion in Illinois which was dismissed for lack of venue.123 The
Court of Appeals for the Seventh Circuit affirmed.124

One year later, on July 8, 2004, al-Marri’s counsel filed
another habeas corpus petition, this time in the District Court
in South Carolina. The Government responded by citing a
certain “Declaration of Jeffrey N. Rapp” (“Declaration”), the
Director of the Joint Intelligence Task Force for Combating
Terrorism, in support of the President’s order to detain al-
Marri as an enemy combatant.125

The Declaration contains numerous highly incriminatory
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allegations, inter alia, to the effect that he was trained as an
al-Qaeda terrorist in the 1990's, that he had volunteered for a
“martyr mission” on behalf of al Qaeda, that he had connec-
tions to Osama bin Laden and Khalid Shaykh Muhammed,
that he was serving as a “sleeper agent” to facilitate terrorist
activities and that he had been the recipient of money from
terrorists to carry on his activities.126

Significantly, the Rapp Declaration does not assert that
al-Marri is a member of the armed forces of any nation at war
with the United States, that he was seized on the field of bat-
tle in which United States forces were engaged, that he was
ever in Afghanistan during armed conflict between the
United States and the Taliban, or that he participated in any
hostilities against the United States or allied armed forces.127
Nevertheless, the magistrate judge recommended dismissal
of al-Marri’s habeas petition because he had failed to rebut
the allegations in the Rapp Declaration. The Court adopted
the magistrate’s report and dismissed al-Marri’s habeas peti-
tion, and within a few days al-Marri filed his appeal.

The Government’s chief argument to the Court of Appeals
urging that it affirm the decision below is the claim that the
MCA divests federal courts of all subject matter jurisdiction
over habeas corpus petitions such as al-Marri’s. The peti-
tioner’s claim was grounded on two fundamental proposi-
tions: (1) that the plain language of the MCA’s amendment
to the habeas statute is inapplicable to him, and (2) that if it
were to be so applied, it would be unconstitutional in viola-
tion of the Suspension Clause.

The Fourth Circuit’s opinion in the case characterizes al-
Marri’s constitutional claims as “serious” and “persua-
sive.”128 The Court embarks on the proposition that, as an
alien who was being detained within the territory of the
United States, al-Marri had “a right to habeas corpus protect-
ed by the Constitution’s Suspension Clause.”129 The Court
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agreed with the petitioner that the MCA, which simply
amended a federal statute (28 U.S.C. 2241), is not and could
not be a valid exercise of Congress’s powers under the
Suspension Clause. The Court accepted al-Marri’s argument
to the effect that, while Congress may remove federal juris-
diction over habeas petitions without suspending the writ, it
must provide an “adequate and effective” substitute.130

It was al-Marri’s contention that, far from having provid-
ed him with an “adequate and effective” substitute, Congress
in fact had provided him no substitute at all! The kernel of
his argument was that, if the MCA is read to strip the courts’
jurisdiction over habeas corpus petitions such as his, it vio-
lates the Suspension Clause.

The Government agreed that, if formal habeas corpus was
to be denied to al-Marri, it had the burden of showing that an
adequate substitute existed which would include judicial
review of Constitutional claims and questions of law. The
Government asserted that it was providing a Constitutionally
adequate substitute for habeas corpus by means of the statu-
tory scheme presented by the DTA and the MCA. The prob-
lem which it confronted, which proved insurmountable, was
the fact that President Bush had declared al-Marri to be an
enemy combatant, thus preempting any kind of DTA and
MCA scheme which would then be reviewed by the D.C.
Circuit Court of Appeals. The Court held:
Since al-Marri has never been afforded a CSRT and neither
the DTA, the MCA, nor any other statute, regulation, or pol-
icy guarantees that he be granted one, it is not immediately
apparent how this statutory arrangement could provide al-
Marri a substitute remedy.131

Al-Marri also raised the question as to whether this statu-
tory arrangement, even if it were available to him, would be
constitutionally adequate. It is at this point that this case
intersects with Boumediene and Al Odah and the al-Marri
Court cites the decision of Judge Rogers in Boumediene v.
Bush.132 The Court was satisfied that it need not resolve
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“these difficult Constitutional questions” because it conclud-
ed that the MCA simply did not apply to al-Marri given the
facts before the Court,133 which arrives at this conclusion
based on a plain reading of the statutes.134 The Court’s ulti-
mate holding, in granting the habeas petition, is grounded on
its conclusions that the MCA does not apply to al-Marri; he
was captured within the territory of the United States; he is
not being held at Guantánamo Bay or elsewhere outside the
United States; he has not been afforded a CSRT nor has he
been determined by the United States to have been properly
detained as an enemy combatant; and he is not awaiting such
determination. Therefore, the Court concluded that the MCA
was never meant to apply to aliens such as the Petitioner who
have legally entered the United States and are seized while
residing there.135

The Government’s jurisdictional argument having failed,
the Court turned to the merits of al-Marri’s petition and
remanded the case to the Federal District Court with instruc-
tions to issue a writ of habeas corpus directing the Secretary of
Defense to release al-Marri from military custody “within a
reasonable period of time to be set by the District Court.”136

The Court went on to declare that the Government can transfer
al-Marri to civilian authorities to face criminal charges or ini-
tiate deportation proceedings against him. It may hold him as
a “material witness in connection with grand jury proceedings
or detain him for a limited time pursuant to the Patriot Act.”137

The last seven words of this opinion were crystal clear, as
follows: “but military detention of al-Marri must cease.”138

Perhaps not. The Government’s application for a hearing en
banc was granted on August 27, 2007. At this writing, it is of
course impossible to predict what the en banc Fourth Circuit
will do, given that that Court of Appeals is generally receptive

304 CONNECTICUT BAR JOURNAL [Vol. 81

133 487 F.3d at 174.
134 The Court follows the “cardinal principle that it will first ascertain whether

a construction of the statute is clear by which the Constitutional question may be
avoided (citations omitted). 487 F.3d at 168.

135 Id.
136 Id. at 195.
137 Id. at 195.
138 Id.



to Government arguments in national security cases.

In the course of the oral argument on October 31, 2007,
the judges were described as “divided” and “troubled.”139

The questioning of Deputy Solicitor General Gregory Garre
by Judge M. Michael Blane was particularly revealing:
BLANE: “How long can you keep this man in custody?”

GARRE: “It could go on for a long time” [adding that it
depended on how long the U.S. was at war with al-Qaeda].

BLANE: “It looks like a lifetime.”140

Asked how a person who is held incommunicado can
“challenge these things,” Mr. Garre offered no response.141

Al-Marri was held incommunicado during his first 16 months
in the brig, as noted above, and had not seen or spoken to his
children in more than four years.142

VI. POST-9/11 HABEAS CORPUS: STILL THE “GREAT WRIT”?

At the core of Boumediene’s certiorari petition is the dan-
ger of undermining the system of separation of powers laid
out in the Constitution, a threat which the habeas corpus
Suspension Clause was meant to prevent. In the context of
military commissions, Justice Kennedy put his finger on this
imminent Constitutional threat in the following terms:
Trial by military commissions raises separation-of- powers
concerns of the highest order. Located within a single
branch, these courts carry the risk that offenses will be
defined, prosecuted, and adjudicated by Executive officials
without independent review. Concentration of power puts
personal liberty in peril of arbitrary action by officials, an
incursion the Constitution’s three-part system is designed to
avoid. It is imperative, then, that when military tribunals are
established, full and proper authority exists for the
Presidential directive.143

The legal issues raised by Boumediene and Al Odah chal-
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lenge the authority of the military to arrest people overseas and
detain them indefinitely while denying them access toAmerican
courts to contest their detention. Al-Marri has challenged his
detention on different grounds, specifically asserting his rights
under the GreatWrit by claiming his Suspension Clause protec-
tion. With its hasty passage of the Military Commissions Act,
Congress ostensibly created what are virtually “law-free zones”
in areas such as Guantánamo Bay, subject to exclusive U.S.
authority and control. If the Supreme Court were to place its
imprimatur of approval on the MCA provisions allowing the
detention of individuals without meaningful judicial recourse,
Congress will have upset, if not totally destroyed, the balance of
power which is the genius of our Constitution.

A guarantee of meaningful judicial review sought by the
Petitioners in Boumediene and Al Odah does much more than
protect their rights. It protects the “preservation of liberty” which
is so central to our government of limited and divided power.144

The Boumediene and Al Odah cases dramatically pose the
need for meaningful judicial evaluation of Petitioners’ factu-
al and legal claims that they have not been detained lawfully
by the Executive and that they are not “enemy combatants.”
The Boumediene detainees were “captured” in Bosnia, far
removed from any battlefield; the Al Odah Petitioners have
been imprisoned on the basis of uncorroborated hearsay of
self-interested bounty hunters. Al-Marri was seized in
Peoria, far removed from any field of battle such as
Afghanistan or Iraq.

The Government has continued to hold the vast majority
of the Guantánamo detainees indefinitely, based on the most
perfunctory of reviews by commissions of military officers
constituting Combatant Status Review Tribunals.145 While it
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is true that the detainees may receive a modicum of limited
“review” by the D.C. Court of Appeals once their status as
“enemy combatants” is determined by the Defense
Department’s CSRT hearing, in fact this judicial oversight
provides little more than a pro forma proceeding to establish
a detainee’s status (invariably a confirmation) as an enemy
combatant subject to trial by a military commission.

The questionable nature and legitimacy of these hearings
was recently brought to light by a 26-year veteran of Army
Intelligence, Lt. Col. Stephen E. Abraham, who characterized
the CSRT system as “deeply flawed” and largely a tool for
commanders to rubber-stamp decisions they had already
made.”146 According to Lt. Col. Abraham, “[t]he hearings
amounted to a superficial summary of information, the qual-
ity of which would not have withstood scrutiny in any serious
law enforcement or intelligence investigation.”147 He said:
Anything that resulted in a “not enemy combatant” would
just send ripples through the entire process. The interpreta-
tion is “you got the wrong result. Do it again.”148

A similarly devastating attack on the CSRTs by a second
U.S. military officer surfaced several months later. A veter-
an military lawyer and an Army major, he filed an affidavit
confirming the fact that he participated in 49 of the CSRT
panels and that the “training was minimal” and the process
was “not well defined.”149

He also said that, in six cases, the panels unanimously
declared the detainee was not an enemy combatant only to
have the commanders order new hearings, reversing the
acquittals with insufficient evidence.150 The lawyers for one
of the detainees obtained permission from the U.S. military
authorities to interview this particular officer who sat on their
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146 William Glaberson, An Unlikely Adversary Arises to Criticize Detainee
Hearings, N.Y. TIMES, July 23, 2007, at A1.

147 Id at A16.
148 Id.
149 Associated Press, Second Army Officer Faults Gitmo Panels,

apnews.myway.com/ article/20071006/D8S3GKNGO.html (Oct. 6, 2007).
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client’s CSRT, in return for which they agreed not to release
his name.151 In the CSRT panels on which he served, the
only witnesses who testified were other prisoners at the
camp, i.e., other “enemy combatants.” No exculpatory evi-
dence was presented separately as required by CSRT rules,
although such evidence sometimes emerged accidentally
from contradictory testimony presented by the prosecu-
tion.152

This second affidavit is of special significance in that it
lends further credence to the statements of Lt. Col. Abraham.
More important, it highlights the procedural fairness and
neutrality pointed to by the Hamdan Court wherein the CSRT
procedures were found to “raise concerns” that CSRT’s
“decision making may not be neutral.”153

A central issue in the pending appeals is whether or not
the CSRTs provide a fair opportunity to challenge the
detainees’ detention. Congress may suspend the writ of
habeas corpus only if it has provided an adequate substitute
for it. The Government claims that the Combatant Status
Review Tribunals do in fact provide such a fair meaningful
opportunity for the detainees to challenge their detention.

This contention must be considered in the light of the fol-
lowing facts: that under CSRT rules: (1) the detainee is not
entitled to an attorney, only a “personal representative”; (2)
anything that the detainee tells his personal representative
may be used against him; (3) as demonstrated in the
Denbeaux Study,154 the Government does not produce any
witnesses or present any documentary evidence to the
detainee prior to the hearing; (4) the detainees are allowed to
see only summaries of the classified evidence which is being
offered against them, which evidence is always presumed to
be reliable and valid; (5) requests by detainees for witnesses
(other than fellow detainees) are rarely (if ever) granted.

308 CONNECTICUT BAR JOURNAL [Vol. 81

151 Id. Their client is Adel Hassan Hamad, who was captured in Pakistan in
2002, accused of working for a nongovernmental organization that provided support
to jihadists.

152 Id.
153 Hamdan, supra note 5, 126 S. Ct. at 2807 (Kennedy, J., concurring).
154 Supra, note 145.



Under the provisions of the MCA, the findings of a CSRT do
more than merely subject Petitioners to indefinite detention.
The statute provides that a finding by a CSRT “that a person
is an unlawful combatant is dispositive for purposes of juris-
diction for trial by Military Commission . . .”155 Thus, the
MCA has the potential to subject all detainees who have
been through a CSRT hearing to criminal convictions and
sentences, including the death penalty.

Under the rules which govern CSRT procedures, a
“Recorder” is given the responsibility of finding and present-
ing all “reasonably available” information in the possession
of the Government that bears on the detainee’s status, and
then present that information to the CSRT.156 However, it is
the prosecution that makes the determination as to what
information is or is not “reasonably available” to the CSRT.
The result is that detainees rarely see more than a handful of
essentially unsupported allegations summarized from a “clas-
sified file” and scrubbed of nearly all meaningful content.157

In case after case, it was “classified evidence” that was
often the exclusive basis for the decision that the detainee is
an enemy combatant. “In cases where [detainees] are found
to be an enemy combatant, the classified material seals their
fate.”158

In both the Petitioners’ and Government’s briefs, the crux
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155 Supra, note 1, § 3(a)(1), amending 10 U.S.C. § 948d(b)(c). Actually, the
MCA does not require that detainees be charged and subjected to trial by Military
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it was the product of coercion.”

158 Mark Huband, Dock of the Bay, FIN. TIMES, December 11, 2004, at 16 (quot-
ing an unnamed senior CSRT officer).



of the habeas corpus issue is reducible to the question of juris-
diction over the detainee. The Government’s position (putting
aside its claim that habeas corpus common law in 1789 should
govern) continues to rely on the Eisentrager approach to
habeas corpus, namely, that the remedies provided to the
detainees under the provisions of the DTA and the MCA
afford them a reasonable substitute for challenging the mili-
tary’s basis for its exercise of penal jurisdiction over them.

The detainees in Boumediene and Al Odah argue to the
contrary:
Even assuming that petitioners may challenge this aspect of
the [MCA] Act on review of a conviction by a Military
Commission, that remedy would be far too little and too
late.159

At the core of Petitioners’ argument is their claimed right
to challenge, in a fair proceeding, the jurisdiction of the mil-
itary tribunal before their cases come to trial. As of this writ-
ing, not a single detainee has actually gone to trial, in no
small measure by reason of the roadblocks created by the
Supreme Court. Only one, an Australian, has pleaded guilty.
They cite Hamdan for the proposition that an essential aspect
of habeas corpus is the right of a civilian to challenge the mil-
itary’s basis for its exercise of penal jurisdiction over him.
The Court said in its Hamdan opinion, in order to be mean-
ingful, such a review must take place before trial. It cited
with approval its decision in Ex parte Quirin which it found
to “provide[s] a compelling historical precedent for the
power of civilian courts to entertain challenges that seek to
interrupt the processes of Military Commissions.”160

It was in Hamdan that the Supreme Court reached the
merits of Petitioner’s jurisdictional challenge to his Military
Commission, a decision which the MCA would seek to set
aside, and which the Government in the pending appeals now
seeks to have the new Supreme Court repudiate.

Stay tuned. The chances are extremely good that the
Supreme Court will hand down its decision in Boumediene
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and Al Odah in its usual flurry of decision-making in crucial
cases, typically at the end of its term in June of next year
(2008). They are scheduled for oral argument on December
5, 2007.

VII. CONCLUSION

It is habeas corpus that is at the core of judicial review and
judicial oversight. It is part and parcel of judicial independ-
ence and the separation of powers guaranteed by the
Constitution.

The central role of habeas corpus is to ensure that both
Congress and the Executive Branch do not exceed their pow-
ers by holding and detaining a person contrary to law.
Habeas corpus ensures that, where Article III jurisdiction is
applicable, a petitioner has full opportunity to present all rel-
evant facts related to his detention.

Jurisdiction is the key. Even in cases of courts-martial.161

As the Court held in In re Grimley, “the civil courts may in
any case inquire into the jurisdiction of a court-martial, and
if it appears that the party condemned was not amenable to its
jurisdiction, may discharge him. . . .”162 The Supreme Court
has always recognized the power of federal courts to review
cases of Executive detention both in wartime and in times of
peace.163

The Boumediene and Al Odah cases squarely present the
issue of the quintessential place that habeas corpus and its
Constitutional bulwark, the Suspension Clause, occupy in our
Constitutional structure of separation of powers and checks
and balances. If habeas corpus is to survive the executive and
legislative efforts to constrict its protections, it will require
the Supreme Court and not the Congress to salvage it.
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161 See, e.g., McLaughery v. Deming, 186 U.S. 49, 62 (1902) (courts-martial
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Despite the fanfare of Senatorial trumpets with which the
“Habeas Corpus Restoration Act of 2007" was heralded,164 it
remains stymied by archaic Senate procedure.

The habeas corpus provision that ensures that an inde-
pendent court may properly inquire into the factual and legal
grounds for the Executive’s power to imprison should apply
a fortiori where the imprisonment may be indefinite. It is
indispensable in the context of a detention scheme which is
at odds with domestic law, United States’ courts-martial, and
the international laws of war.

The United States Constitution demands nothing less.
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Reel Justice: The Courtroom Goes to the Movies –
Paul Bergman and Michael Asimow. Andrews McNeel
Publishing LLC 2006, Second Edition, 361 pages.

First published a decade ago,1 REEL JUSTICE is not your
everyday, ordinary, legal-movie guidebook. It could be used
thusly, certainly, as it chronicles more than 150 movies
released in the last 78 years, all of which have, as either their
centerpiece or as a strong focal point, a courtroom battle. It
even provides a handy rating system by which fans of the genre
can determine which movies were the best of the best (includ-
ing an “index by number of gavels” awarded by the authors: 4
gavels represents a classic; 3 is good; 2 is just okay; and 1
means “ask for a new trial”). But this book offers a more
detailed analysis than your average movie review, considering
its subject matter not just from an entertainment standpoint,
but also as a true-to-life depiction of the justice system.

The book is organized thematically, with each chapter
dedicated to a different sub-type of the courtroom drama
genre, such as “Courtroom Heroes” and “Military Justice.”
The major movies reviewed2 all get the same basic treatment:
a listing of credits (key actors, director, running time, awards,
etc.), followed by a synopsis of the story the movie tells and
then a legal analysis of the issues presented by that story. The
legal analysis focuses primarily on how well the legal issues
have been presented by the storytellers, ferreting out the mis-
takes and embellishments, as well as complimenting the
films where the legal process is depicted fairly and accurate-
ly. Examples of some points of interest in the legal analyses
include a discussion of plea bargains in the Jodie Foster clas-
sic The Accused, societal response to obscenity and pornog-
raphy in The People vs. Larry Flynt, and federal constitu-
tional law in Inherit the Wind.Many of the analyses end with
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a section entitled “Trial Briefs” which contain some nuggets
of real-life information about either the cases that spurred
the story or, perhaps, the author or central characters.

New to this second edition is a revamped structure includ-
ing new chapter headings which, according to the authors,
“more accurately capture the films’ central legal themes,” as
well as subheadings in each legal analysis section to make it
more “reader friendly.” Also new is a section, included in the
majority of the reviews, called “Picturing Justice” wherein
the authors select a particular scene or situation that “illumi-
nates an issue of justice or ethics.” For example, in the
review of The Caine Mutiny, Captain Queeg’s constant
manipulation of the steel balls in his hand while he was
cross-examined is seen by the authors as “an obvious sign” of
his lack of credibility, and they bemoan the fact that real wit-
nesses “are seldom so transparent.”

The authors, both professors of law emeritus at UCLA Law
School, manage to keep the discussions substantively inform-
ative, while not losing any of the entertainment value of their
subject matter. They have also kindly included “spoiler alerts”
so that the intrepid reader can pull up short before ruining the
ending of a movie he has not yet had the opportunity to see.

This is a fun book to peruse, allowing you to search out
classic legal films, and remind yourself of the thrill you felt
when Colonel Jessup hollered “You can’t handle the truth…”
in A Few Good Men, or smile at Elle Woods’s tricky cross-
examination in Legally Blonde (my daughter’s oft-viewed
favorite legal film). It brings you deeper than that, though,
and gets you thinking about the way in which the legal sys-
tem is portrayed to the layman and the message of either jus-
tice or injustice which is ultimately conveyed.

In the end, I predict that the film enthusiasts/lawyer lovers
among you will be inspired upon reading Reel Justice to re-
visit some old favorites and just might be adding a few new
names to your Netflix list, as well.

LINDA L. MORKAN3
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Business and Commercial Litigation in Federal Courts–,
Robert L. Haig, Editor-in-Chief. ABA Section of Litigation.
Second Edition - Thomson West 2005. 8,922 pages.

The American Bar Association Section of Litigation is to
be commended for generating the second edition of Business
and Commercial Litigation In Federal Courts.*

Recognizing the many changes in federal litigation occa-
sioned by legislation, new and revised federal rules, and sig-
nificant new case law, most of the authors of the 80 chapters
in the first edition were joined by 47 new authors to produce
an updated and expanded second edition which, while
focused largely on the litigator, is also a valuable reference
work and guide for transactional lawyers and house counsel
to provide a basic understanding of some of the substantive
areas of the law which appear in business litigation.

The magnitude of the effort is evidenced by eight hard-
bound volumes of text, a soft-bound volume of tables and
index, and a CD-ROM with forms, jury instructions and
checklists. The page count of 8,922 divided into 96 chapters
is an indication of the extent of coverage of most areas of lit-
igation with respect to business and commercial matters.
This edition adds 16 new chapters as the editor seeks to pro-
vide a comprehensive guide to issues and mechanics for the
various types of business.

Even the most experienced litigator will find this work to
be very helpful. The reader is led through the maze of pre-
liminary considerations including avoiding and preventing
litigation, investigation, alternative dispute resolution, case
evaluation, and techniques for expediting and streamlining
litigation. Forms and checklists are provided. Indicative of
the effort to provide a “one-stop” guide is the inclusion of
information on how to obtain permission to reproduce por-
tions of the work.

As a guide for the litigator, the chapters are well laid out.
Volumes 1 - 5 are directed to the processes of litigation—
jurisdiction, pleadings, discovery, evidence, trials, examina-
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tion of witnesses, damages, appeals and enforcement of judg-
ments. There is a chapter on arbitration—both domestic and
international—and another on discovery using electronic
information litigation technology. Volumes 6 - 8 are directed
to 36 substantive areas, including antitrust, director and offi-
cer liability, RICO, energy and E-Commerce. These substan-
tive law sections provide a good basis for understanding the
basics to facilitate the “intake” process and the identification
of the issues to be considered in “interviewing” the client.

Each chapter starts with a section on scope so that the
reader can determine whether the chapter contains informa-
tion on the desired subject. The chapters conclude with a
section on practice aids, which include checklists, forms and
research references to other treatises and articles.

The chapters are broken down into sections which are rea-
sonably thorough and concise, and the captions for the sec-
tions and subsections are quite instructive. Illustrative is the
layout of Chapter 5 titled “Case Evaluation,” which has the
following sections:

I. Introduction

II. Relevant Cast of Characters

III. Ascertaining and Helping Shape the Client’s
Objectives

IV. Rudiments of the Case Evaluation Process

V. Case Evaluation Tools

VI. Importance of Revisiting Case Evaluations

VII. Using Case Evaluations in Making Strategic and
Tactical Litigation Decisions

VIII. Quantitative Techniques For Case Evaluation and
Their Limitations

IX. Case Evaluations in Specific Contexts

X. Practice Aids

Illustrative of the thoroughness of the issues identified are
the subsections to Section VII, “Immunity From Federal
Jurisdiction”:

§ 1:68 Sovereign immunity and immunity from federal
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jurisdiction

§ 1:69 United States as defendant

§ 1:70 Statutory waivers of immunity

§ 1:71 Federal agency or corporation as defendant

§ 1:72 The state as defendant

§ 1:73 Government officials as defendant

§ 1:74 Foreign Sovereign Immunities Act

§ 1:75 Act of state doctrine

This extensive work is easy to use because of the descrip-
tive titles and the comprehensive index (238 pages), which is
well organized and contains liberal cross-references.

Volume 9 also contains a comprehensive set of tables, and
includes jury instructions and references to constitutions,
acts, regulations, rules and case citations. A CD-ROM pro-
vides numerous forms and instructions which can help in the
drafting of pleadings.

Nearly 200 attorneys and judges were involved in creating
this comprehensive work. It is significant that most of the
authors of the first edition undertook the task of rewriting and
expanding their chapters in this new edition.

The Editor-in-Chief for this and the prior edition is Robert
L. Haig of the New York City firm, Kelley Drye & Warren
LLP. His credentials are extensive, and the results of his labor
are excellent. So too are the credentials of the many authors
who are all active federal litigators. The biographies of the
many authors are provided and evidence the care exercised by
Mr. Haig in selecting the authors. The result is clearly a great
service to practitioners, both novice and highly experienced.
Although expressly devoted to federal practice, many of the
chapters are also useful in state court litigation.

In comparing the text for several chapters in the second
edition with that in the first edition, one readily recognizes
that the authors provided substantially revised sections to
integrate the new information, rather than “dropping” new
paragraphs into the text of the first edition. The following
comments of the editor, Robert Haig, in the foreword, war-
rant reproduction here:
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The authors of these 16 new chapters have obviously devoted
substantial time and effort to the Second Edition. Less obvi-
ous, but no less important, are the new contributions to the
Second Edition by the authors of the 80 chapters carried for-
ward from the First Edition. The 2004 Pocket Parts for some
of the chapters in the First Edition were more than 50 pages.
The tasks of integrating and synthesizing lengthy Pocket
Parts into even lengthier chapters to create completely current
and seamless new chapter required extensive efforts by our
authors. Even more crucial was the expertise and judgment
they exercised to determine what needed to be added, and
what should be eliminated, to create new chapters that pro-
vide comprehensive and up to date guidance without extrane-
ous or obsolete material that wastes readers’ time. I welcome
readers’ assessments of the results.

This work also deals with the practicabilities of case man-
agement and the interface into house counsel in a chapter
entitled “Litigation Management by Law Firms” and another
on “Litigation Management by Corporation.” The former
includes sample budgets and the latter includes information
on locating and retaining outside counsel.

The first edition of this work was reviewed by George
Royster in this Journal (Volume 73, No. 3, page 217 (1999)),
and the highly favorable comments therein are also applica-
ble to the new edition.

Royalties are paid by Thomson West to the ABA Section
of Litigation for its operations. Between editions, annual
supplements are provided to keep the Work up-to-date. This
Work is also available on Westlaw so that it can also be
accessed when not in the office.

Clearly, this publication is an excellent resource that
should be in the library of any firm engaged in federal litiga-
tion and is also a good resource for state court litigation.

PETER L. COSTAS**

318 CONNECTICUT BAR JOURNAL [Vol. 78

** Of the Hartford Bar.







C B A  L E G A L  R E S O U R C E S

Online Guide to 
Connecticut Lawyers

Pay only $50* and receive:
� Unlimited promotion 24/7 at www.ctbar.org;
� The ability to reach over 100,000 visitors a year;
� Unlimited listings in your areas of practice;
� Link to your Web site and e-mail.

Increase your client base

Download a sign-up form now at
www.ctbar.org (under Find a Lawyer)
or call the Member Service Center at
(860)223-4400.

GREAT DEAL—Sign up any time! 

*$60 for your firm listing. Price is for one-year listing.





Reach out to 11,000
Connecticut Attorneys

Connecticut Bar Association Mailing Lists
Geographic � Size of firm � Area of legal concentration

FFoorr mmoorree iinnffoorrmmaattiioonn::

Please call the CBA at (860)223-4400
or write to:
Connecticut Bar Association
30 Bank Street
PO Box 350
New Britain, CT 06050-0350

www.wckcpa.com

This indispensable, 
time-saving resource 
guide includes:
� Directory of CBA members,

including e-mail addresses
� State and federal courts, 

judges, clerks, and locations
� Heads of key state 

departments, commissions, 
and agencies

� Table of court costs
� Assignment of judges
� 2008 desktop calendar
� Legal-related Web sites
� Selected statutes of 

limitations
� Easy-to-use binding for Directory of Members
� Listing of town clerks including addresses, phone 

numbers, and hours
Plus much more...

C B A  P U B L I C A T I O N S

Lawyers’ Diary

Order your copy today! Call
(860)223-4400, or order online 
at www.ctbar.org.

New 
edition

The 2008 Lawyers’ Diary/CBA
Directory of Members

All the information you need in one easy-to-use

guide, exclusively for CBA Members

������������ ����� ������  ����������  ���� ��  ���� �



CCOONNNNEECCTTIICCUUTT
BBAARR JJOOUURRNNAALL

30 Bank Street
PO Box 350
New Britain, CT 06050-0350
Visit www.ctbar.org

 

VOLUME 81 NO. 3
ISSN: 0010-6070
USPS: 129-060

C
O

N
N

E
C

T
IC

U
T

 B
A

R
 JO

U
R

N
A

L
V

O
L

. 81 N
O

. 3, P
P

 229-318
2007

Leading Articles

Advocating for Connecticut’s
Children During Their Parents’
Divorces and Custody Disputes
after Carruba v. Moskowitz:
The Past, the  Present and the
Future State of the Law for
Attorneys for Minor Children Carolyn Wilkes Kaas
and Guardians Ad Litem Sharon Wicks Dornfeld

National Security and the 
Constitution Emanual Margolis

Book Review
Reel Justice: The Courtroom
Goes to the Movies reviewed by Linda Morkan

Book Review
Business and Commercial Litigation
in Federal Courts reviewed by Peter L. Costas




